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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 36 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of depart- 
ments and establishments and disbursing officers (sec. 8 of the act of 
July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U. S. Code 74), and to 
certifying officers (sec. 3 of the act of December 29, 1941, 55 Stat. 876, 
31 U.S. Code 82d). Decisions also are rendered to claimants who re- 
quest review or reconsideration of claims which have been disallowed 
in whole or part, and to disbursing and certifying officers who request 
reconsideration of items for which credit has been disallowed. The 
decisions appearing in these volumes have been selected as constituting 
the more important, from the standpoint of general application and 
precedent, of those rendered during each fiscal year. It is with the 
view of preserving such decisions in an authentic and permanent form, 
convient for reference, and to provide guidance for the administra- 
tive officers of the Government that these volumes are published. 

The decisions contained in this series are made available to the 
various Government agencies in advance of publication of the volume 
through the circulation of mimeographed copies of the decisions and 
of the “Daily Synopses of Decisions,” as well as by the issuance of 
separate monthly pamphlets which are consolidated in an annual 
volume. 

The monthly pamphlets for September, December and March of 
each year include quarterly index digests. Inasmuch as general regu- 
lations, circular letters, and accounting systems memorandums which 
heretofore have been included in a special pamphlet and in the an- 
nual decisions volume are to be published in loose-leaf manual form, 
the special pamphlet publication has been discontinued. To replace 
the special pamphlet and to provide complete fiscal year coverage of 
the published decisions to those subscribers who receive only the 
monthly pamphlets, the June pamphlet will include a complete cumu- 
lative index digest with citation tables. 

There have been compiled five consolidated indexes, the first entitled 
“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” the second, “Index Digest of the Published 
Decisions of the Comptroller General of the United States, July 1, 
1929—June 30, 1940,” the third, “Index Digest of the Published Deci- 
sions of the Comptroller General of the United States, July 1, 1940- 
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June 30, 1946,” the fourth, “Index Digest Decisions of the Comptroller 
General of the United States, July 1, 1946—June 30, 1951,” and the 
fifth consolidated index, “Index Digest Decisions of the Comptroller 
General of the United States, July 1, 1951—June 30, 1956.” These 
indexes are designed to assist in research for precedents with respect 
to matters coming within the jurisdiction of the General Accounting 
Office. 

Decisions appearing in the published volumes should be cited by 
volume and page numbers, as 1 Comp. Gen. 100. Other decisions of 
the Comptroller General, not selected for publication, should be cited 
by the applicable file number and date, for example, B-12345, June 
23, 1948. 
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COMPTROLLERS OF THE TREASURY 











COMPTROLLERS! 
Name State Date of com- | Expiration 
mission of service 
PEPIN, . .conevessscubsvanacea eee Sept. 11,1789 | Apr. 16,1791 
ELT ca natnaandenmuseniand cco ccndnecencscecen June 17,1791 | Feb. 2,1795 
IE. covcusseucovcsacnnetan I ci cccuicncnememntd Feb. 25,1795 | Sept. 1,1795 
i ca arene aie eae June 26,1795 | June 30,1796 
aia nach che ating taiedanani North Carolina .-............... July 1,1796 | Dec. 14,1802 
A IE TE AAI LETT PE cc nctnccectintemenmcneainl Dec. 15,1802 | Nov. 21,1811 
IIRL ctcccnininmannetinmemasiiianie tc tiereoess cheeends Nov. 22,1811 | Feb. 10,1814 
BN Nie the cwrasisinecsciiicarstiitencemieninsieieda Massachusetts... ...............- Feb. 11,1814 | Feb. 28,1815 
AINE... cnccecasnasoounuonamed Rc. cuncsniinnavenwnenda Feb. 28,1815 | Mar. 3,1817 
FIRST COMPTROLLERS? 
EE a SI i nicsiieteinninaniodnnimmeael Mar. 3,1817 | June 30,1836 
 diinimandevionsondsdunaiand po Ee June 18,1836 | Feb. 28, 1838 
ENED. cndacésctnscccctavenscateawed is Sinetron Feb. 23,1838 | Apr. 19, 1841 
BI An conminseadovesadinenenibiniesl Siriiediiadacskiebiceceidacekanl Apr. 6,1841 | Sept. 13, 1841 
Ok ee i ssicsacnudsshetotabenttinad Apr. 1,1842 | May 31,1849 
BY SHIIIIN « « noscnuvctenscesecscose ili nucsinontannscusrecenheben May 31,1849 | Apr. 30,1857 
William Medill . 26,1857 | Apr. 30, 1861 
EE IIs. wi cudunaadiinndenUmenmunbanon [iiieisccsscepsdassiseccaasieindbietiintesteninineticns Apr. 10,1861 }*Jan. 7, 1863 
EE TI, <n, ainicinsetusinweessempiestbintanstiaauiel i ha orinats edisttpiintenichoeinieetenntaen eit Jan. 14,1863 |*Feb. 25,1878 
Se BA cccuspancidssatesiaionapuasanae Mar. 5,1878 | June 10, 1880 
RIE ccnp cecinmisnnioninnal Reiiiilsninsdinistibenhbsinddiiimeinae July 15,1880 | Mar. 24, 1885 
BE 2. BID oncntcncsncsceccacsose I iii itntnninncameieases Mar. 20,1885 | Apr. 22,1889 
TE, INI te ceeninenianamnaibine isha inertia ratateiaceeseniiie May 10,1889 | May 14, 1893 
Ey ME ccunvcuscnbanceminensn i icittdecasnndnsgauidtitunncia May 6,1893 | Sept. 30, 1894 
DEPUTY FIRST COMPTROLLERS‘ 
William Hemphill Jones................- DI i cicicitcinteaeentateninieebiagl July 1,1875 | Sept. 4,1876 
OR Ta ccccnetcenscenvconsmeet ID cupenenemarednensnen Sept. 5,1876 | Apr. 3,1885 
SR ii isiaiienetnneitieimipnieil TIN cheismeniediencieniniagdl Apr. 4,1885 | Oct. 11,1893 
Charles Marshall Foree..............-.-- ee Nov. 10,1893 | Sept. 30, 1894 





1 Office of Comptroller created Sept. 2, 1789. 

2 Office of First Comptroller created Mar. 3, 1817. 

4 Died in office. 

‘ Office of Deputy First Comptroller created Mar. 3, 1875. 
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COMPTROLLERS OF THE TREASURY 


SECOND COMPTROLLERS! 


Name State Date of com- | Expiration 

mission of service 
NIN ced tet traeiinindeninsninomegomeeal Massachusetts. ................. Mar. 6,1817 | Mar. 21, 1829 
PU cinnhabstgutentcnaiammbudionuiphinoal New Hampshire. ..............- Mar. 21,1829 | May 24,1830 
RR cicintetnnninenieucninationedil acl cteratammeibenginiaiieii May 27,1830 | June 30, 1836 
ED BE intacneccteinnociincesen Il June 18, 1836 | Nov. 28, 1850 
i iain ine cd eeehniinaninion MI cceenitnintincaniniwcennciien Nov. 27,1850 | Sept. 10, 1851 
Ee eee ee aa ania aaa ateeale Oct. 1,1851 | Feb. 13,1853 
i MIL. occncntinieeumancense New Hampshire. -..............- Feb. 11,1853 | Oct. 8, 1857 
nrc cinsdwtvciidinicensta District of Columbia_........... Oct. 1,1857 | May 11, 1863 
ls SI ot consecuenccoesnsscn New Hampshire...............- May 20,1863 | Jan. 23,1876 
SE Go IID... « nncinennaiessceoee A ES aS, Jan. 7,1876 | Sept. 30,1877 
EE TT ee i reread Oct. 1,1877| June 1,1885 
crates se Note pecans OTT BEE SE oscenctencmonnencoss June 2,1885 | Apr. 1, 1887 
I CR i seccccccmccniesueussss Massachusetts. -................ Apr. 22,1887 | May 26, 1889 
Be er INI i ctcncheoscsesmintecmenbenieie PURI OTEIR . Socccctcctccnccond May 23,1889 | June 5, 1893 
eT SD rnc ccenetbhentiininieknee May 27,1893 | Sept. 30, 1894 











| eee eee I ia July 1,1875 | Jan. 16,1876 
on 6 entices OE a Jan 17,1876 | July 15,1876 
FE, SOD erinnnmccitgiinnensnesoune a July 24,1876 | June 30,1885 
Richard R. McMahon................... a | ee July 1,1885 | Oct. 31,1889 
Edward M. Hartshorn..................-. SID dieticians tntlhasascacsleaiieieaeacuneeesnesace Nov. 1,1889 | Sept. 21, 1893 
Es cha ontnintennstineereneinints SI csicnaicinhiesiticbictuitinnsinesinnetiis Sept. 22,1893 | Sept. 30, 1894 
COMPTROLLERS 
a ee Oct. 1,1894 | Aug. 4,1897 
DEER 5. TURIIEE. nc cnceciccecienecnsns 0 ae July 26,1897 | May 15,1913 
RE ti MIN ri: cintiiicnninindinmawentaieade iinucssnmucaisebiscienaieatannteeaenndl May 16,1913 | Aug. 31,1915 
SE ts SRE cocnccaisonensasonse Ro ikccccanintdanekariamaeateetoanions Sept. 1,1915 | June 30, 1921 








I TE NE oc ccecininesncaconen cia Oct. 1,1894 | Apr. 16, 1895 
CD, ois cennvntceonvannnel I chscincsiceniensasestemninried June 6,1895 | Dec. 24, 1897 
Renner P. TEGO... nccaccconcceseses I iain dnteella ae teteee Jan. 18,1898 |*Dec. 6,1912 
NE SF i ivnccuncnéenenncane’ Meet ccdnintiaeninedsataaremavibemennnsta May 24,1913 | Aug. 31,1915 
Charles Marshall Foree.................. iain Sept. 1,1915 | June 30, 1921 





1 Office of Second Comptroller created Mar. 3, 1817. 

* Office of Deputy Second Comptroller created Mar. 3, 1875. 

3 By the act of July 31, 1894, taking effect Oct. 1, 1894, the First Comptroller of the Treasury was made 
Comptroller of the Treasury and the office of Assistant Comptroller of the Treasury created; the offices of 


Second Comptroller of the Treasury, Deputy Second Comptroller, and Deputy First Comptroller were 
abolished. 


* Died in office. 
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COMPTROLLERS GENERAL OF THE UNITED STATES 


COMPTROLLERS GENERAL! 











Name State Date of com- | Expiration 

mission of service 
ee DONS cibathindecmmmcimaal June 29,1921 | June 30, 1936 
Cg ee eee New Hampshire. ..............- Apr. 7,1939 |June 19,1940 
Lindsay C. Warren.... SOCRE SI. «. c cnssccncsscece Aug. 1,1940 }Apr. 30,1954 
BE SIs 0 vcncieuwccctentisnuned PD Tein ccriactichaninsctccinnte anvnoes ee | eee 





I, Ss cintinconecnacuneeeionnl a June 30,1921 | Nov. 11,1930 
I ce ntmntitomasidl is. ciebereteteabiaieterentiaaitiieel Mar. 6,1931 |*Apr. 30,1943 
Frank L. Yates...... Wee FR ccnccccneunnsmanse May 1,1943 |‘June 29, 1953 
I ae WII cacdeccacccnssstesecce District of Columbia...........-. Se TNS fh enceccccsecens 


! By the act of June 10, 1921, 42 Stat 23, effective July 1, 1921, the offices of Comptroller General of the 
United States and Assistant Comptroller General of the United States were created and the offices of the 
Comptroller of the Treasury and Assistant Comptroller of the Treasury were abolished. 

* Resigned. 

4 Retired. 

* Died in office. 
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[B-127530] 


Bids—Acceptance or Rejection—Suhcontracts—Unrespon- 
sive—Late Bids 


Action of general contractors, under a cost-plus-a-fixed-fee prime contract with 
the Atomic Energy Commission, in rejecting a subcontractor’s bid for failure 
to include the installation of certain structural supports, which were required 
by the specifications and which were included in the bid prices of the other 
bidders, was proper. 

Since the receipt of a bid for a construction subcontract, after the bid opening 
but prior to the completion of the reading of the bids, did not prejudice the rights 
of other bidders, it may be considered for award by the prime contractors who 


created confusion in the invitation and bid papers concerning the bid opening 
hour. 


To Natkin & Company, July 3, 1956: 


Further reference is made to your protest against the action of 
the Fruin-Colnon Contracting Company and the Utah Construction 
Company, joint venturers, general contractors under a cost-plus-a- 
fixed-fee construction contract with the Atomic Energy Commission, 
in rejecting your bid on subcontract No. WS-45 for certain work for 
laboratory building in area 407. 

The record furnished by the Atomic Energy Commission shows 
that prospective bidders were advised by the General Contractors 
that the work covered by the subcontract consisted of complete instal- 
Jation of all heating, ventilating and air-tempering systems, certain 
mechanical work and most of the piping work for the Laboratory 
Building, attention being directed to SC-23 of the Special Conditions 
Electrical Work which were to be considered with SC-2 of Special 
Conditions Description of Work. Prospective bidders were advised 
that for the purpose of answering any questions regarding the work, 
and to acquaint them with field conditions, a pre-bid conference was 
scheduled for 10:00 a. m., March 13, 1956, at. the office of the General 
Contractors, and that each bidder or his representative was expected 
to attend the meeting. The Atomic Energy Commission reports that 
you were not represented at the pre-bid conference. 

Although the time for opening of bids was stated in the invitation 
as 3:00 p. m., on March 22, 1956, it was stated in some of the bid 
papers as 3:30 p.m. By 3:00 p. m., on March 22, the general con- 
tractors had in their possession two bids, one from the Corrigan Com- 
pany and one from you; at 3:00 p. m., or shortly thereafter these two 
bids were opened in the conference room; and your bid was read first. 
It is stated that your representative was present at the bid opening and 


1 
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that when your bid was opened the General Contractor's representa- 
tive noticed that you had specified in your bid that the price quoted 
was subject to certain points of clarification and that those in attend- 
ance were informed that after all bids were read the points would be 
read. 

The report is to the effect that following the reading of Corrigan’s 
bid and prior to the reading of the General Contractors’ engineering 
estimate Mr. Kremer of Kremer-Hicks submitted a bid on behalf of 
that concern, which was under the impression that the bids were 
to be opened at 3:30 p. m., as was in fact stated in the letters of 
transmittal of the invitation and on the envelopes furnished for sub- 
mission of bids. The bid was accepted and read. Bids received were 
as follows: 


a iat peibtiinis aah disinuenanere nian ming aie $745, UTS 
ila cell sci peal onda aipabvesen pes anion pik Ooty $844, 176 
TI a esi nm ningeah taleriahiahihaiennadinlidadoedalamieatnestia $759, 000 


The record shows that it was the opinion of the engineering depart- 
ment of the general contractors and of the Atomic Energy Commis- 
sion that only one of the points of clarification in your bid was 
material and a qualification of your bid. This point was your state- 
ment of your interpretation that you were not required by the adver- 
tised specifications to furnish and install structural supports for fan 
motor housings, the cost of which was estimated at approximately 
$12,000. 

It appears that there was no question so far as the general contrac- 
tors and the Atomic Energy Commission were concerned but that this 
work of furnishing and installing structural supports was actually 
included in the drawings and specifications and required to be per- 
formed by the subcontractor. This view was later supported by ascer- 
tainment of the fact that the other bidders included this work in their 
bid prices. The report of the area manager concludes as follows: 


The question of the acceptance of Kremer-Hicks’ bid was carefully considered. 
The contractor investigated the matter thoroughly and determined to its complete 
satisfaction that Mr. Kremer could not have obtained any information from 
within the conference room or otherwise which would bave put him in a preferred 
position with respect to his bid. The bid was typewritten and sealed in the 
envelope furnished him, there was no telephone in the conference room, no one 
left or entered the room during the opening of the bids other than Mr. Kremer, 
and it would have been impossible for him to hear the bid prices from outside 
the room. Furthermore, Mr. Kremer was at the project site and in the lobby 
of the contractor's building with the bid prior to the complete reading of the 
bids and actually in the conference room prior to the closing of the bid reading. 
The mistake made by Mr. Kremer as to the time of bid opening was precipitated 
by the contractor. 

Two meetings were held between Messrs. Bruechert and Scherrer of Natkin and 
this office. In each of the meetings, Natkin’s representatives were advised that 
we agreed with the decision of the contractor and the reasons for our concur- 
rence. Messrs. Bruechert and Scherrer were given the opportunity to show or 
explain why they did not consider their bid qualified. They merely stated that 
their bid was not qualified. They did not advance any argument in support of 
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or actually contend that the contractor’s decision to entertain Kremer-Hicks’ 
bid was prejudicial to them. So far as we could determine, their sole conten- 
tion was that Kremer-Hicks should not be awarded the subcontract since their 
bid was not in the hands of the contractor by 3:00 P. M. as provided in the 
Instruction to Bidders. 

This office feels that the contractor’s decision was proper under the particu- 
lar circumstances of this case. We are also of the opinion that the interest of 
the government was served in all respects. 


Of course, there was no duty on the part of the general contractors 
to accept your quotation if it was not in fact responsive to the adver- 
tised requirements. The general contractors and the Atomic Energy 
Commission found that your bid was not responsive, in that it ex- 
pressly excluded a material item. The information furnished by 
you is not sufficient to justify raising any objection to the action taken 
on your quotation, which was based upon a matter of interpretation 
as to which the judgment of the cognizant administrative officials is 
ordinarily controlling. 

Admittedly there was some confusion as to the bid opening hour, 
due to the negligence of the general contractors. The explanation of 
the area manager, however, is to the effect that Mr. Kremer who 
delivered the late bid was at the project site and in the lobby of the 
general contractors’ building with the bid prior to the complete read- 
ing of the bids and was actually in the conference room prior to the 
closing of the bid reading. It does not appear that the rights of 
other bidders were prejudiced by the failure to have the bid at the 
designated point by 3:00 p. m., and since we conclude that your bid 
was properly rejected, you could not have been prejudiced in any 
event by the reception of a late bid. 


[B-127784] 


Traveling Expenses—Fares—Lowest First-Class Limitation 


Federal employees who use stateroom accommodations because standard berth 
accommodations are not available on airplanes used for official travel are entitled 
to reimbursement on an actual expense basis for the use of superior accommoida- 
tions in accordance with the authority contained in section 10 of the act of 
March 3, 1933, as amended by section 6 of the Administrative Expenses Act 
of 1946. 

To Sidney B. Cohen, Department of Health, Education, and Wel- 


fare, July 3, 1956: 


Your letter of May 1, 1956, requests our decision whether you may 
certify for payment the enclosed reclaim voucher in favor of Dr. 
Donald C. Grove in the amount of $25.42. That amount, representing 
the difference between the value of two standard berths and the value 
of a stateroom, via Pan American Airways from Paris, France, to 
New York, New York, was suspended administratively from Dr. 
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Grove’s prior “non-payment” voucher covering his subsistence and 
expenses incurred during the period March 18 to 30, 1956, pursuant 
to his travel order No. FD 422 dated February 28, 1956. The amount 
of $129.92 allowed on that voucher was applied, together with his 
personal bank checks ($44.66 and $25.42), to liquidate his travel 
advance of $200. 

The travel orders for Dr. Grove and a Mr. William R. Jester 
authorized them to perform round trip travel in accordance with the 
Standardized Government Travel Regulations from Washington, 
D. C., to Copenhagen, Denmark; thence to Paris and return. In their 
orders, the itinerary provided that they depart from Paris on or 
about March 29, 1956, for return to the United States. The ad- 
ministrative disallowance statement dated April 19, 1956, relative to 
Dr. Grove’s claim dated April 17, 1956, is as follows: 

T/RO,678,252 was issued 3/27/56 for PAA stateroom from Paris, France to 


New York, N. Y., at a cost of $125.42, and used by you and Mr. Jester, March 
29-30 


Paragraph 13c of the SGTR states onc standard berth on airplanes may be 
authorized or approved. No provision is made for allowing superior accommo- 
dations where standard berths are not available. The SGTR specifically pro- 
vides where standard berths are not available that superior quarters may be 
obtained on trains (Par. 13a) and on steamers (Par. 13b). 

The excess cost of $25.42 over the value of two berths ($100.00) has been sus- 
pended. You may resubmit this item on a supplemental voucher, in which case 
it will be submitted to GAO for final determination. 

$25.42 is due to liquidate the balance of travel advance made March 2, 1956. 


Paragraph 13c (2) of the Standardized Government Travel Regula- 
tions, as amended, is as follows: 

(2) Sleeper-plane accommodations: One standard berth on airplanes having 
sleeping accommodations may be authorized or approved when night travel of 
6 or more hours of elapsed time is involved. 

Dr. Grove explains that, after arrival in Copenhagen via Pan 
American Airways, on March 20 they tried to get reservations of stand- 
ard berths for return travel to begin March 30 from Paris. He says 
they were told the airline was “sold out” for March 30 and 31, appar- 
ently because of a fare increase effective April 1, 1956. Further, 
Dr. Grove says— 

When we arrived in Paris [March 26] and checked with Pan American there were 
still no berths available. The day before we were to leave we were told there was 
a stateroom available. Actually, a stateroom on a plane is not a room, it is 
merely an upper and a lower berth. The price of the stateroom was $125.00. It 
was assumed that as the travel regulations on a train or boat permit the pur- 
chase of the next higher accommodations if the standard berth is not available, 
the same would apply to air travel. Accordingly, the stateroom was taken. * * * 

Paragraph 13c, as amended, contains no express provision for use 
of “superior accommodations” for air travel in circumstances similar 
to those described in paragraphs 13a and } concerning trains and 
steamers. However, officials of the Bureau of the Budget have in- 
formed us that such omission in amending paragraph 138c resulted, 


seg OE PRET 


a 





c 
> 
( 
Q 
C 
( 





ee ed 


SETS TT IROL CARTE Tome 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 5 


apparently, from an oversight of the possibility of circumstances such 
as prevail in this case. As you say, under section 10 of the act of 
March 3, 1933, as amended by section 6 of the Administrative Ex- 
penses Act of 1946, 60 Stat. 808, 5 U. S. C. 73b, whenever the “lowest 
first-class rate” accommodations are unavailable on the transportation 
facility used, a traveler may secure higher accommodations thereon 
and the actual expenses may be allowed on the traveler’s certification 
in accordance with the regulations prescribed by the President. An 
acceptable certification in this case would be one comparable to those 
described in paragraphs 13@ and b, referred to above. Hence, Dr. 
Grove’s explanation on the voucher appears to supply the necessary 
prima facie evidence that the “lowest first-class accommodations”— 
standard berths—were “not available” within the meaning of the cited 
act. 

Accordingly, the voucher, returned together with attachments, may 
be certified for payment if otherwise correct. 


[B-128111] 


Contracts—Default—Defective Supplies, Materials, Ete. 


The rejection of patently defective materials after the inspection and acceptance 
by the Government of materials of the same quality and construction is so dis- 
advantageous to the contractor as to warrant the cancellation of excess costs 
incident to the termination of the contract. 


To the Administrator, General Services Administration, July 3, 


1956: 


Reference is made to your letter of June 1, 1956, requesting our 
consideration of assessments of excess costs made against the S. Wein- 
stein Supply Company, New York, New York, and The Frankson 
Company, New York, New York, in the respective amounts of $994.19 
and $1,944.56, as the result of indicated defaults under their respective 
contracts Nos. TC-GS-09S-1166 dated June 18, 1954, and TC-GS- 
09S-580 dated December 20, 1954. 

The contract with the S. Weinstein Supply Company was awarded 
on the basis of its bid prices on five types of axes which the Govern- 
ment might order from date of award through December 31, 1954, 
for delivery to GSA warehouses in San Francisco and Wilmington, 
California. The contract with The Frankson Company was awarded 
on the basis of its bid price on bush hooks which the Government 
might order from date of award through December 31, 1955, for de- 
livery to the Denver Federal Center, Denver, Colorado, and to GSA 
warehouses in San Francisco, California, Wilmington, California, 
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and Seattle, Washington. Each contractor stipulated that the articles 
furnished would be manufactured by the Rixford Manufacturing 
Company, East Highgate, Vermont, and a representative from the 
Boston Regional Office of your Administration was assigned to inspect 
and accept proposed deliveries prior to shipment. 

On December 6, 1954, a purchase order was placed with the S. Wein- 
stein Company for delivery of 630 axes (Stock Item No. 41-A-1210) 
and 3,348 axes (Stock Item No. 41-A-1214). A lot of 360 axes, Item 
No. 41-A-1210, was inspected and released for shipment on February 
16, 1955. A lot of 900 axes, Item No. 41-A-1214 was inspected and 
released for shipment on April 5, 1955. Following receipt of com- 
plaints from the Forest Service, to which some of the axes previously 
delivered had been issued, that they were not in accordance with speci- 
fications, additional lots of 628 and 1,620 axes, tendered for delivery 
as Item No. 41—A-1214, were rejected. The contractor’s right to pro- 
ceed with delivery was terminated on June 28, 1955, and a purchase 
of 2,448 axes, Item No. 41—-A-1214, was made against the contractor's 
account at an excess cost of $994.19. 

On March 18, 1955, a purchase order was placed with The Frankson 
Company for delivery of 1,673 bush hooks, 620 to San Francisco and 
1,053 to Wilmington. Another purchase order was issued on May 13, 
1955, for delivery of 1,128 bush hooks to Wilmington. <A lot of 624 
bush hooks consigned to San Francisco and 480 bush hooks consigned 
to Wilmington was inspected for quality and released for shipment 
on May 3, 1955. However, following complaints by the Forest Service 
and determination that Rixford Company was not prepared to produce 
hooks of the desired standards, the contractor's right to proceed with 
delivery was terminated on July 18, 1955, and a purchase of 1,524 bush 
hooks was made against the contractor's account, with a resulting 
excess cost of $1,944.56. 

Your letter sets forth that the contractors and their subcontractor 
are small business concerns and that the Government may have in 
some measure unintentionally caused the contractors and their sub- 
contractor to reach the position in which they now find themselves. 
You state that the manufacturer points to the action of the Govern- 
ment inspector in accepting the first lots tendered for delivery, which 
it claims were no different in design and construction from subse- 
quently rejected tenders; and that the manufacturer contends that 
timely notice of deficiencies would have permitted it to make correc- 
tions in production before incurring considerable expense for raw 
materials and work in progress, including some finished material, 
which are now worthless except for salvage value. Further, the manu- 
facturers referred to a number of deliveries since June 1953 of identi- 
cal items to the General Services Administration and suggested, in 


ee 








eon oe eo b. 


nf, 


aM ee ee a 


ct rey 


ei & © 








36 


es 
1g 
he 
ct 


n- 
0) 

mm 

ry 

nd 
m- 
sly 
ci- 
ry 
r0- 
ase 
r's 


on 
ind 
13, 
624 
ned 
ent 
rice 
uce 
ith 
ush 


ing 


ctor 
> in 
sub- 
ves. 
ern- 
hich 
bse- 
that 
‘rec- 
raw 
rial, 
anu- 
anti- 
l, in 





wero 


ware 


a ES EET LL PA 5 IN ET I TEE II TTS 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 7 


effect, that it is unfair and inequitable for the Government to suddenly 
reject its product and inflict it with severe damages by way of excess 
costs when the same types of items have been accepted in most part 
without qualification by so many Government offices over a consider- 
able period of time. 

Section 300, Restatement of the Law, Contracts, states: 

Acceptance of defective performance of a condition or a promise does not 
operate as an assent to receive further similar performance except where suc- 
cessive acceptances of such performance justify the belief that performance of 
that character is satisfactory, and induced thereby the party rendering per- 
formance materially changes his position. 

Also, at page 1118 of Volume 32, American Law Reports, Annotated, 
2d Series, it is stated that : 

A substantial majority of the cases upon the subject have agreed in holding 
that an acceptance by the buyer of one or more shipments of goods defective in 
quality does not, in the absence of circumstances raising an estoppel, amount to 
a waiver of the defect as to the entire contract, precluding the buyer from 
rejecting subsequent shipments similarly defective. It is implicit in most of 
the cases so holding, however, that such an acceptance may preclude the rejec- 
tion of subsequent shipments of the same quality where the circumstances lead 
the seller to reasonably believe that goods of the kind delivered will be accepted 
in the future, and he changes his position to his disadvantage in reliance on such 
belief. 

Aside from the apparently conceded fact that similar items of 
Rixford manufacture were delivered to and in most instances accepted 
by the General Services Administration during a prior period of 
approximately 2 years, it is not unreasonable to conclude that, when 
the initial quantities of bush hooks and axes tendered for delivery 
under the purchase order here involved were inspected and released 
for shipment by the Government representative assigned to make 
inspections and to accept the articles on behalf of the Government, 
the manufacturer was justified in assuming that the Government 
would accept future deliveries of items of the same quality and con- 
struction. There seems no doubt that the manufacturer materially 
changed its position to its disadvantage when the first lots of hooks 
and axes were inspected, accepted, and released for shipment. 

In the circumstances, and considering the further fact that the re- 
ported defects were not latent defects, we are of the opinion that 
the Government has no valid claim in either of these cases and you 
are advised that we will not object to the cancellation of the reported 
assessments against the S. Weinstein Supply Company and The 
Frankson Company. 
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[B-127118] 


Pay—Retired—Disability Retirement Pay—Enlisted Mem- 
bers Eligible for Retired Pay on Basis of Officer Grade 


An enlisted member of the uniformed services who is retired for physical dis- 
ability and determined to be eligible for retired pay computed on the basis of a 
commissioned officer rank or grade, pursuant to section 402 and 409 of the Career 
Compensation Act of 1949, does not have his enlisted status terminated and is 
not to be considered as an officer at the time of retirement for the computation 
of retired pay pursuant to the fourth paragraph of section 15 of the Pay Read- 
justment Act of 1942, 37 U.S.C. 115. 


To the Secretary of Defense, July 5, 1956: 


Reference is made to letter dated February 21, 1956, from the As- 
sistant Secretary of Defense (Comptroller), forwarding a copy of 
Department of Defense Military Pay and Allowance Committee Ac- 
tion No. 138 and requesting decision whether enlisted members of the 
uniformed services who are found to be eligible for disability retire- 
ment in a commissioned grade under authority of sections 402 and 409 
of the Career Compensation Act of 1949, 37 U. S. C. 272, 279, are en- 
titled, if otherwise meeting the prescribed conditions, to have their re- 
tired pay computed on the 75 per centum basis set forth in the fourth 
paragraph of section 15 of the Pay Readjustment Act of 1942, 37 
U.S.C. 115. 

It appears from the Military Pay and Allowance Committee Action 
that in the administration of the provisions of sections 402 and 409, 
the Departments of the Army and Air Force issue orders, in the proc- 
essing of physical disability retirements of enlisted personnel of those 
services, which direct the discharge from enlisted status with simul- 
taneous placement on the disability retired list in the highest com- 
missioned grade in which the enlisted member concerned is eligible to 
be retired. It is stated that the Department of the Navy issues orders 
in corresponding situations involving naval and Marine Corps enlisted 
personnel, which direct their transfer to the disability retired lists of 
those services in the highest commissioned grade in which such en- 
listed personnel are eligible to be retired. The issue thus presented 
is whether an enlisted person who is retired in a commissioned officer 
rank or grade pursuant to the authority of sections 402 and 409 of the 
Career Compensation Act of 1949 is to be considered as thenceforth 
having an officer status. 

Under the conditions prescribed in section 402 (a) of the Career 
Compensation Act of 1949, 37 U. S. C. 272 (a), the name of a member 
of the uniformed services may be placed upon the temporary disability 
retired list of his service or such member may be retired by the Secre- 
tary concerned and in either case the member concerned shall be en- 
titled to receive disability retirement pay as prescribed in subsection 
(d) of that section. 
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The second proviso of section 402 (d), 37 U. S. C. 272 (d), provides 
that the disability retirement pay of any such member who shall have 
held a temporary rank, grade, or rating higher than the rank, grade, 
or rating held by him at the time of placement of his name upon the 
temporary disability retired list or at the time of his retirement, which- 
ever is earlier, and who shall have served satisfactorily in such higher 
rank, grade, or rating as determined by the Secretary concerned “shall 
be computed on the basis of the monthly basic pay of such higher rank, 
grade, or rating to which he would have been entitled had he been 
serving on active duty in such higher rank, grade, or rating at the time 
of placement of his name on the temporary disability retired list or at 
the time of retirement, whichever is earlier.” 

Section 409, 37 U.S. C. 279, provides that : 

A member of the uniformed services who is retired pursuant to this title shall 
be retired in the rank, grade, or rating upon which his disability retirement pay 
is based or in such higher rank, grade, or rating as may be authorized by law at 
time of retirement. 

Under section 409 an enlisted member of the uniformed services 
who is retired for physical disability pursuant to the provisions of 
Title IV of the Career Compensation Act of 1949 and who is deter- 
mined to be eligible to compute his disability retired pay on the basis 
of a commissioned rank or grade, is required to be retired in that com- 
missioned rank or grade. While Congress may place an individual on 
the retired list of his uniformed service in a different rank or grade 
from that which attaches to the office then actually held by such in- 
dividual, an actual appointment to a different office in the military 
service can only be made by the executive branch of the Government 
in the manner provided by Article II, section 2, of the Constitution 
and not by means of a congressional enactment. Wood v. United 
States, 107 U. S. 414; Cloud v. United States, 43 C. Cls. 69, 85, and 
Mason y. United States, 47 C. Cls. 31. Hence, action which is taken by 
the Secretary of a uniformed service under the authority of sections 
402 (d) and 409, governing the retired pay and retired rank, grade, 
or rating of an enlisted member of a particular uniformed service re- 
tired for physical disability under Title IV of the Career Compensa- 
tion Act of 1949, does not terminate the basic enlisted status of such 
a member in the absence of an actual and valid appointment to the 
officer rank or grade in which the individual is retired. Accordingly, 
the enlisted status of such a member is not affected or terminated by 
reason of the fact that upon physical disability retirement under Title 
IV of the Career Compensation Act of 1949, the enlisted member con- 
cerned may become entitled to the rank or grade of an officer on the 
retired list of his uniformed service. 

The fourth paragraph of section 15 of the Pay Readjustment Act of 
1942, 37 U.S.C. 115, provides: 
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The retired pay of any officer of the Army, Navy, Marine Corps, Coast Guard, 
Coast and Geodetic Survey, or Public Health Service who served in any capacity 
as a member of the military or naval forces of the United States prior to 
November 12, 1918, hereafter retired under any provision of law, shall, unless 
such officer is entitled to retired pay of a higher grade, be 75 per centum of his 
active duty pay at the time of his retirement. 

This provision is not a retirement statute (26 Comp. Gen. 417, 419), 
but relates solely to the method of computing the retired pay of any 
officer of the Army, etc., thereafter retired under any provision of 
law and who has served in any capacity as a member of the military 
or naval forces of the United States prior to November 12,1918. By 
its express terms the provision applies only in the case of an officer 
thereafter retired and hence can have no application in connection with 
computing the retired pay of any member of the uniformed services 
who is not an officer at the time of his retirement. Compare 26 Comp. 
Gen. 5,9. The question presented is answered in the negative. 


[B-127919] 


Transportation of Dependents—Overseas Employees—De- 
pendents Return Prior to Return of Employee 


The dependents of an overseas Federal employee who were returned to the 
United States at Government expense, pursuant to the authority in section 7 
of the Administrative Expenses Act of 1946 which authorizes return trans- 
portation for compelling personal reasons, and then return at personal expense 
to the overseas station are not eligible for return transportation to the United 
States at Government expense incident to the employee’s separation from 
service upon completion of the same tour of duty. 

Although an overseas employee whv is eligible for home leave travel may not 
be allowed round-trip transportation for his dependents who were returned 
at Government expense to the United States for personal reasons during the 
same tour of duty, he may be allowed one-way transportation for his de- 
pendents at Government expense back to the overseas station. 

Under the act of August 31, 1954, the return of an overseas employee’s depend- 
ents and household effects is not dependent upon the employee performing such 
travel and, therefore, at the time of an employee’s separation from the service 
overseas his dependents and household effects may be returned at Government 
expense even though he remains overseas. 


To the Secretary of Defense, July 5, 1956: 


Reference is made to the letter of May 8, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting our decision on several 
questions which have arisen in connection with the implementation 
of the act of August 31, 1954, 68 Stat. 1008, Public Law 737, 5 U.S. C. 
73b-3, amending section 7 of the Administrative Expenses Act of 
1946, 60 Stat. 808, 5 U. S. C. 73b-3, concerning transportation for de- 
pendents of civilian employees. The questions wil! be answered in 
the order presented. 


Brample 1: An employee recruited for overseas duty assignment signs a 
transportation agreement for a specific period of overseas service. He is joined 


i ARE LLANE NEMO EG OBE LAM OY 


ix 


SOR a Ro ae 


PE Fah Hct 


we peepee “etnies 





nD ~~ S ——hst Ke 





1, 
10 





SOPRA ERR NALI OC ce NOREEN BED NEP OLIIE TE IGH, BP 


< 


fog aePny itagbig eatin 


bah Poets 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 1l 


at his overseas permanent duty station by his dependents for whom transporta- 
tion at Government expense was authorized. Before completion of the agreed 
period of service advance transportation is officially authorized and performed 
by the employee’s dependents under the “compelling personal reasons of a 
humanitarian or compassionate nature” provisions of Public Law 737, 83rd 
Congress. Subsequently, the dependents return to the employee’s overseas duty 
station at no expense to the Government and remain until the agreed tour of duty 
is completed. 


(1) Are they eligible for transportation at Government expense to 
accompany the employee after completion of his agreed period of service 
when he is returned to his place of actual residence for separation? 

Section 7 of the Administrative Expenses Act of 1946, 60 Stat. 808, 
as amended by the act of September 23, 1950, 64 Stat. 985, 5 U.S. C. 
73b-3, provides that the expenses of return travel and transportation 
upon separation shall be allowed whether such separation is for the 
purposes of the Government or for personal convenience; but that such 
expenses shall not be allowed unless the employee has served outside 
the United States for a minimum period of not less than one nor more 
than three years prescribed in advance, or unless the separation is for 
reasons beyond the control of the individual and acceptable to the de- 
partment or agency concerned. The first proviso of the act of August 
31, 1954, 68 Stat. 1008, further amending section 7, provides that the 
expenses of round trip travel of employees and transportation of im- 
mediate family from posts of duty outside the continental United 
States to the places of actual residence at time of appointment or trans- 
fer to such overseas posts of duty shall be allowed in the case of persons 
who have satisfactorily completed an agreed period of service over- 
seas and are returning to their actual places of residence for the pur- 
pose of taking leave prior to serving another tour of overseas duty 
under a new written agreement entered into before departing from 
the overseas post. The second proviso of such act provides that the 
expenses of transportation of the immediate family and shipment of 
household effects from the post of duty of such employee outside the 
United States to place of actual residence shall be allowed, “not in 
excess of one time,” prior to the return of such employee to the United 
States when the employee has acquired eligibility for such trans- 
portation or when the public interest requires the return of the im- 
mediate family for compelling personal reasons of a humanitarian or 
compassionate nature, such as may involve physical or the mental 
health, death of any member of the immediate family, or obligation 
imposed by authority or circumstances over which the individual has 
no control. 

Prior to the act of August 31, 1954, and on the basis of the pro- 
visions of the act of September 23, 1950, we held that where compelling 
personal circumstances required that dependents be returned before 
the employee became entitled to transportation at Government expense, 
the employee could be reimbursed for expenses incurred therein from 
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personal funds upon the completion of his agreed period of service, 
provided certain specified conditions were satisfied. 32 Comp. Gen. 
143. The employee could be reimbursed for only one return of de- 
pendents incident to a particular tour of duty. If under those cir- 
cumstances the dependents returned to the employee’s overseas post 
prior to the completion of the employee’s tour of duty, the employee 
upon separation at the completion thereof would not have been en- 
titled to an additional return of dependents from the overseas post at 
Government expense. The legislative history of the act of August 
31, 1954, does not disclose any intent to increase the employee’s entitle- 
ment in this respect. The only difference between the prior and 
present law lies in the fact that under prior law such transportation 
was required to be made at personal expense, subject to later reim- 
bursement when eligibility therefor was acquired; whereas under the 
present provisions of law, the transportation may be initially author- 
ized at Government expense with no requirement for expenditure of 
personal funds. See Senate Report No. 1944, 83rd Congress, 2d Ses- 
sion, page 3. 

A further indication that Congress did not intend to permit more 
than one return of dependents incident to each tour of duty is found 
in House Report No. 2096, 83rd Congress, 2d Session, page 3, stating 
as follows: 

The second proviso permits the Government to pay the expenses of transporta- 
tion of the employee’s immediate family and shipment of household effects from 
the post of duty to the employee's place of residence, not in excess of once for 
each tour of duty, when the employee has acquired eligibility for such transporta- 
tion or when the public interest so requires, for compelling reasons of a humani- 


tarian or compassionate nature, or because of obligation inyposed by authority or 
circumstances over which the individual has no control. [Italics supplied.] 


Also, see Title VII, section 28, Executive Order No. 9805, as added by 
Bureau of the Budget’s Circular A-4, May 2, 1955. 

Accordingly, the question is answered in the negative. 

(2) Are they eligible for round trip transportation at Government 
expense to accompany the employee, who has complied with the prescribed 
requirements, and is authorized round trip reemployment travel under 
the provisions of Public Law 737, 83rd Congress? 

The legislative history of the first proviso of the act of August 31, 
1954, shows that it was intended to supply the statutory authority 
which we had held was necessary for employees, who were entitled to 
return transportation on separation, to be allowed return transpor- 
tation at Government expense for travel performed for the purpose 
of taking leave. Senate Report No. 1944, supra, pages 1 and 2. Since 
the employee’s dependents, in this case, may not be returned from 
overseas at Government expense incident to the employee’s separation, 
it follows that they may not be returned at Government expense inci- 
dent to the employee's leave travel. The question is answered in the 
negative. 
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(3) If the answer to (2) above is negative and dependents are required 
to travel at no expense to the Government in accompanying the employee 
from his overseas duty station, are the dependents eligible for transporta- 
tion at Government expense one way from the employee's place of actual 
residence returning to the overseas duty station with the employee under 
reemployment? 

While the employee may not be allowed round trip transportation of 
dependents by reason of their having already performed return travel 
from overseas at Government expense incident to the same tour of 
duty, he may be allowed under the first proviso of the act their one- 
way transportation at Government expense back to his overseas duty 


station. See 35 Comp. Gen. 101. 


Example 2: An employee has completed an agreed period of overseas service 
thereby earning entitlement for transportation at Government expense from 
his overseas official duty station to his place of actual residence upon separation. 
Transportation for his dependents and household goods is included in his earned 
transportation entitlement. 

(1) Transportation for the employee, his dependents and household 
goods is authorized at the time of separation. However, the employee uses 
the transportation authorization only for his dependents and household 
goods and does not perform travel himself. The employee elects to be 
separated overseas and remains in the overseas area for an indefinite 
period. Is partial use of the earned entitlement for transportation proper 
if the full authority is not used? 

(2) May a travel order be issued only for transportation of dependents 
and household goods at the time of the employee's separation if the 
employee does not actually perform travel himself? 


Prior to the act of August 31, 1954, we held that under the general 
language of section 7 of the Administrative Expenses Act of 1946, as 
amended by the act of September 23, 1950, an employee’s dependents 
and household goods could be returned at Government expense from 
overseas when he had acquired eligibility for such transportation, 
even though the employee did not return, provided the employee 
elected to serve at the overseas station for an additional period. 31 
Comp. Gen. 683. The second proviso of the act of August 31, 1954, 
provides a specific statutory basis for payment of the prior return 
of the dependents and household goods “when the employee has ac- 
quired eligibility” for his return transportation. Under the statute, 
entitlement to return transportation of dependents and household 
goods at Government expense is not dependent upon the employee, 
himself, performing such travel. Accordingly, questions (1) and (2) 
of Example 2 are answered in the affirmative. 


[B-127382] 


Regulations—Administrative—Necessity for Conformance 
to Law—Withholding of Pay on Account of Indebtedness to 
United States 


A Navy regulation which was issued in 1948 to implement section 1766, 
Revised Statutes, prohibiting payment of compensation to persons who are in 
arrears to the United States, may not be regarded as a valid regulation subsequent 
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to the act of July 10, 1952, 34 U. S. Code 890, which suspended the operation of 
section 1766, Revised Statutes; and, therefore, the withholding of pay and 
allowances of a Navy officer subsequent to the 1952 act on the basis of the Navy 
regulation was contrary to law, and a special order which was properly issued 
pursuant to the 1952 act stating a retrospectively effective date does not afford 
a basis for the illegal withholding of pay under the regulation. 


To the Secretary of the Navy, July 6, 1956: 


Reference is made to letter of March 19, 1956, with enclosures, from 
the Assistant Secretary of the Navy (Personnel and Reserve Forces) 
requesting a decision as to the legality of the action taken by the De- 
partment of the Navy in withholding pay and allowances from an 
officer, USN, under Military Pay Order No. 77, October 14, 1955, prior 
to the time such order was superseded by a special order issued by the 
Secretary of the Navy on December 22, 1955 (stated to be retroactively 
effective from October 15, 1955), which directed the withholding of 
$200 per month from his pay under the act of July 10, 1952, 66 Stat. 
575, 34 U.S. C. 890, and section 1766 of the Revised Statutes. 

It appears that the officer was arrested and that his pay and allow- 
ances were withheld following an inspection on September 26, 1955, 
which revealed a shortage of $12,350 in his accounts, while he was serv- 
ing as officer-in-charge, Navy Accounts and Disbursing Office, First 
Naval District. The pay order of October 14 was based on section 1766 
of the Revised Statutes, 5 U. S. C. 82—and implementing regulations 
contained in Article 1931, Navy Regulations, 1948—which provides 
in part that “No money shall be paid to any person for his compensa- 
tion who is in arrears to the United States, until he has accounted for 
and paid into the Treasury all sums for which he may be liable.” 

The act of July 16, 1892, 10 U. S. C. (1946 Ed.) 877, suspended the 
operation of section 1766, Revised Statutes, insofar as officers of the 
Army are concerned, except in those cases where the indebtedness in- 
volved is admitted or shown by the judgment of a court “but not other- 
wise unless upon a special order issued according to the discretion of 
the Secretary of War.” The cited Navy regulations of 1948 were a 
proper implementation of section 1766 of the Revised Statutes since 
naval officers were not then mentioned in the 1892 act, but the applica- 
tion of such regulations appears to have been effected prior to the 
period here involved, by virtue of the act of July 10, 1952, which 
amended the 1892 act so as to include, among others, officers of the 
Navy. 

Article 1931, Navy Regulations, 1948, provides as follows: 


When any person in the Naval establishment is placed under arrest for an 
offense involving loss of public funds, the commanding officer concerned shall 
immediately notify the disbursing officer carrying the accounts of such person. 
The commanding officer shall be held responsible for any loss to the Government 
resulting from his failure so to notify the disbursing officer (section 1766 Re- 
vised Statutes). 


While it reasonably may be assumed that the purpose of Article 
1931 was to initiate application of the prohibitory provisions of sec- 
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tion 1766 of the Revised Statutes, such prohibition could no more 
be applied to naval officers subsequent to the act of July 10, 1952, 
than could section 1766 be applied to officers of the Army subsequent 
to the act of July 16, 1892, except as therein specifically provided. 

As a basis for giving limited application to Article 1931, Navy 
Regulations, 1948, subsequent to July 10, 1952, reference is made to 
the case of Boske v. Comingore, 177 U.S. 479, and 42 Am. Jur., Public 
Administrative Law, section 99. However, the rationale of said ref- 
erences appears inapposite, if not directly contrary, to the purpose 
sought to be accomplished by the 1952 act. The Boske v. Comingore 
case involved a regulation of Secretary of the Treasury which prohib- 
ited collectors of taxes from furnishing certain data except as therein 
specifically provided, and the court held that the regulation was a 
valid exercise of discretion “in the absence of a statute to the contrary.” 
It will be seen from an examination of that case that the court had 
no occasion to consider a statute of any kind tending to conflict with 
the provisions of the contested regulation. 

In the text to section 99, 42 Am. Jur., Public Administrative Law, 
will be found the statement (citing cases), as follows: 

* * * It is a wholesome and necessary principle that an administrative agency 
must pursue the procedure and rules enjoined upon it by the statute creating 
it, and show a substantial compliance therewith, to give validity to its action. 
Administrative regulations which go beyond what the legislature has author- 
ized have been said to be void and may be disregarded. Other cases say that 
such regulations are invalid, * * *. 

In the letter of March 19, it is suggested that the purpose of the 
Navy regulation is to maintain the status quo of an accountable offi- 
cer’s pay account, i. e., “the officer accrues pay and allowances,” etc. 
However, having previously admitted that the particular regulations 
are for general application, applying to all persons in the class speci- 
fied, it appears reasonably clear to us that the existing conflict between 
the said regulations (if applied so as to withhold current money 
accruing to a naval officer) and the act of July 10, 1952, cannot be 
reconciled. The maintenance of a so-called status quo in fact requires 
a withholding of the officer’s accrued pay and allowances and, hence, 
in our opinion violates the express provisions of the act of July 10, 
1952, absent one of the conditions therein stipulated. The position 
of the Navy is fully appreciated but the particular Navy regulations, 
insofar as they purport to direct or authorize a withholding of pay, 
must be considered ineffective subsequent to the act of July 10, 1952. 
It follows that the withholding of the officer’s pay from October 15 
to December 21, 1955, was contrary to the statute, and such action 
cannot be viewed as having been retroactively validated by stating 
a retrospectively effective date in the special order of December 22, 
1955, as a basis for continuing the illegal withholding. 


427142 O—57——4 








DECISIONS OF THE COMPTROLLER GENERAL [36 





[B-127694] 


Compensation—Premium Pay—Computation—Canal Zone 
Government Employees 

To the extent that the basic compensation of the Canal Zone employees is 
based on classified rates applicable to employees in the United States, premium 
compensation for employees of the Canal Zone Government should be computed 
on that part of the basic compensation which does not exceed the minimum 
rate for grade GS-9 in the United States, plus the 25% Canal Zone differential. 
For periods prior to the Federal Employees Salary Increase Act of 1955, the 
limitation on the payment of premium compensation for employees of the Canal 
Zone should be measured by the maximum scheduled classified rate of grade 
GS-15 for employees in the United States plus the 25% Canal Zone differential. 
Employees of the Canal Zone Government whose salaries are fixed in accordance 
with classification rates as increased by the Federal Employees Salary Increase 
Act of 1955, plus the 25% differential, may receive premium compensation com- 
puted on the inereased rates, provided the aggregate compensation does not 
exceed $14,800. 


To the Acting Governor of the Canal Zone, July 6, 1956: 


Your letter of April 9, 1956, requests our decision whether the 
premium compensation payable under section 401 (1) of the Federal 
Employees Pay Act of 1945, as added by section 208 of the act of 
September 1, 1954, 68 Stat. 1111, 5 U. S. C. Supp. III 926, on that 
part of the basic compensation which does not exceed the minimum 
rate of GS-9, should be computed upon the minimum rate of that 
grade as fixed by the Classification Act ($5,440), or upon the minimum 
rate as increased by the 25 percent additional compensation payable 
to the employees of the Canal Zone government. 

In our decision of March 1, 1956, B-126150, 35 Comp. Gen. 495, we 
held that the premium compensation in lieu of overtime, night differ- 
ential, holiday pay, and other premium compensation provided by the 
1945 pay act, as amended, payable under said section 401 (1) to em- 
ployees of the Department of the Army stationed in the Canal Zone 
should be based on that part of the basic compensation plus 25 percent 
Canal Zone differential as would not exceed $6,800 (the minimum 
scheduled rate of GS-9 $5,440 plus 25 pereent). That conclusion was 
based upon the provision therein quoted from section 610 of the act 
of July 138, 1955, 69 Stat. 315. An identical provision is found in 
section 202 of the act of June 30, 1955, 69 Stat. 236, making appro- 
priations for the Canal Zone. Accordingly, to the extent that the 
basic compensation of the involved employees of the Canal Zone gov- 
ernment is based upon classified rates applicable to employees in the 
United States plus 25 percent Canal Zone differential, the decision 
B-126150 is equally applicable to such employees. 

Your letter also requests our decision upon the question whether 
the maximum limitation in section 603 of the Federal Employees Pay 
Act of 1945, as amended by the act of September 1, 1954, 68 Stat. 1112, 
5 U. S. C. 901 note, should be measured by the maximum scheduled 
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rate for GS-15 as fixed in the Classification Act plus 25 percent Canal 
Zone differential when computing the premium for overtime compen- 
sation. If that is answered in the affirmative, the further question is 
asked as to the effect of the $14,800 maximum compensation contained 
in section 9 of the Federal Employees Salary Increase Act of 1955, 
approved June 28, 1955, 69 Stat. 179, 5 U. S. C. 1113 Note, upon over- 
time compensation for Canal Zone employees. 

Section 209 of the act of September 1, 1954, 68 Stat. 1112, 5 U.S. C. 
943, amends section 603 of the Federal Employees Pay Act of 1945 to 
read as follows: 

Sec. 603. (a) No premium compensation provided by this Act shall be paid to 
any officer or employee whose rate of basic compensation equals or exceeds the 
maximum scheduled rate of basic compensation provided for grade GS-15 in the 
Classification Act of 1949, as amended. 

(b) In the case of any officer or employee whose rate of basic compensation 
is less than the maximum scheduled rate of basic compensation provided for 
grade GS-15 in the Classification Act of 1949, as amended, such premium com- 
pensation may be paid only to the extent that such payment would not cause 
his aggregate rate of compensation to exceed such maximum scheduled rate 
with respect to any pay period. 

As this limitation is also based upon the scheduled rate of a classi- 
fied grade (rather than an arbitrary maximum amount as in the 
original section 603) it follows that the rationale of the decision B- 
126150 of March 1, 1956, is equally applicable to such limitation. 
Accordingly, the premium compensation for periods not affected by 
the later act of June 28, 1955—-see section 8 (a) thereof—would be 
for computation on the basic rate of $14,750 (the maximum scheduled 
rate of GS-15 $11,800 plus Canal Zone differential of 25 percent). 

Section 9 of the act of June 28, 1955, 69 Stat. 179 provides— 

Sec. 9. Notwithstanding any other provision of this Act, (1) no rate of 
compensation or salary which is $14,800 or more per annum shall be increased 
by reason of this Act and (2) no rate of compensation or salary shall be in- 
creased by reason of this Act to an amount in excess of $14,800 per annum. 

Said act of June 28, 1955, granted increases in scheduled rates of 
compensation for the classified grades effective the first day of the 
first pay period after February 28, 1955, generally March 13, 1955. 
While $14,800 is the maximum rate established by that act for grade 
GS-18, the limitation in section 9 is not based upon any scheduled rate 
of a classification grade but is an arbitrary limitation. In 25 Comp. 
Gen, 897, our Office held regarding a similar limitation, as follows, 
quoting from the syllabus— 

In view of the provisions of section 7 (b) of the Federal Employees Pay Act 
of 1946, limiting to $10,000 per annum the aggregate rate of compensation which 
may be paid “by reason of the enactment of this Act,” an officer or employee, 
otherwise subject to the limitation, on duty outside the continental United 
States may not be paid in excess of $10,000 per annum where his basic com- 
pensation (regular basic rate plus compensation differential) would be in- 


creased by operation of section 2 of said act to a rate exceeding the limitation. 
25 Comp. Gen. 188. 
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Accordingly, so far as the basic rates of compensation of employees 
of the Canal Zone government are fixed in accordance with prior 
classification rates as increased by the act of June 28, 1955, plus 25 
percent Canal Zone differential, any premium compensation computed 
upon the increased rates may not cause the aggregate compensation to 
exceed $14,800. 

Assuming that you have not heretofore made payments in excess 
of the maximum limitations so construed your last question regard- 
ing the retroactive adjustment requires no answer. 


[B-128019] 


Leaves of Absence—Lump-Sum Payments—Employees Re- 
ceiving Premium Compensation 


A Federal employee who is receiving premium compensation on an annual basis 
for irregular or unscheduled overtime, pursuant to section 401(2) of the 
Federal Employees Pay Act of 1945, is entitled on separation from the service 
to a lump-sum payment for unused annual leave equal to the compensation, 
including premium compensation, which he would have received had he remained 
in the service during the leave period. 


To the Attorney General, July 6, 1956: 


In letter of May 17, 1956, your reference A3, the Administrative 
Assistant Attorney General requested our decision as to whether an 
employee who receives premium compensation under section 401 (2) 
of the Federal Employees Pay Act of 1945, as amended, 68 Stat. 1111, 
5 U. S. C. Supp. III 926, at the time of termination of active duty 
service is entitled to be paid the premium compensation in connection 
with settlement for his accumulated annual leave paid pursuant to the 
act of December 21, 1944, as amended, 5 U.S. C. 61b. 

Civil Service Commission regulations governing such premium 
compensation provide in pertinent part, 5 C. F. R. 25.272, as follows: 

Payment provisions. (a) Except as otherwise provided in this section, an 
eimployee’s additional compensation under section 25.251 or section 25.261 shall 
begin on the date he enters on duty in the position concerned for purposes of 
basic compensation, and shall cease on the date that he ceases to be paid basic 


compensation in the position. 
a a . . & o e 


(e) Payments of additional compensation under section 25.251 or section 
25.261, shall continue during periods of leave with pay taken during periods 
in which additional compensation under such sections is payee in accordance 
with paragraphs (a), (b), and (c) of this section. 

The act of December 21, 1944, 58 Stat. 845, as amended by section 
4 (a) of the act of July 2, 1953, 67 Stat. 137, 5 U. S. C. 61b, provides 


in part: 


* * * Such lump-sum payment shall equal the compensation that such officer 
or employee would have recefved had he remained in the service until the 
expiratior of the period cf srch annual or vacation leave * * *, 
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The lump-sum leave payment is to be computed on the basis of 
the employee’s rights at the time of separation under all applicable 
laws and regulations existing at that time which would have affected 
his compensation had he remained in the service for the period covered 
by his leave. 26 Comp. Gen. 102, 105. 

Section 401 (2) of the Federal Employees Pay Act of 1945, as 
amended, and the Civil Service Regulations, 5 C. F. R. 25.261, pro- 
vide for the payment of such premium compensation on an annual 
basis, that is, in consideration of the substantial amounts of irregular, 
unscheduled overtime duty, etc., required in the position over a period 
of a year, rather than over a pay period or other similar substantially 
shorter period of time. 

Under the circumstances described, the employee, pursuant to 5 
C. F. R. 25.272, is entitled to receive the premium compensation until 
he ceases to be paid basic compensation in the position, and is en- 
titled to have his lump-sum payment for annual leave computed under 
all existing regulations which would have been applicable had he 
remained in service. Accordingly, the employee is entitled to a lump- 
sum payment for annual leave including premium compensation 
authorized under section 401 (2) of the Federal Employees Pay Act 
of 1945, as amended, to the extent that he would have received such 
premium pay had he remained in the service for the period covered 
by the lump-sum payment. 


[B-128375] 


Claims—Assignments—Contracts—Set-off 


Amounts due under a Government contract which contained a “no set-off” 
clause, and which was assigned to secure loans to enable the contractor to 
perform work under the particular contract as well as other Government con- 
tracts, may not be withheld by the Government to satisfy debts of the contractor 
which arose independently of the contract so long as the contractor is indebted 
to the assignee on account of loans made to carry out any of the contracts. 


To the Secretary of the Army, July 9, 1956: 


Reference is made to letter of June 21, 1956, from the Assistant 
Secretary of the Army (Logistics), requesting our advice as to the 
propriety of making payments to the assignee under contract No. 
DA 36-030-QM-5093 in the following circumstances. 

The contract was entered into with The Douglas Corporation, Doug- 
las, Georgia, on February 1, 1955, and called for the fabrication of 
some 196,000 pairs of cotton utility trousers from Government- 
furnished material at an aggregate price of about $186,000. The 
contractor made an assignment of all moneys due or to become due 
under the contract to National Factors, Inc., notice of which was 








20 DECISIONS OF THE COMPTROLLER GENERAL [86 


received from the assignee on June 16, 1955. By September 6, 1955, 
the contractor had delivered some 36,000 pairs of trousers, and on 
September 13, 1955, the balance of the contract was terminated for 
the convenience of the Government, pursuant to the standard “Ter- 
mination for Convenience” article included in the contract. The 
parties were unable to agree on a termination settlement, and on 
January 4, 1956, the contracting officer made a unilateral finding that 
the contractor was entitled to some $94,000 on its termination claim. 
An appeal by the contractor from this finding is now pending before 
the Armed Services Board of Contract Appeals. 

The contractor was declared in default on another contract on 
October 21, 1955, on account of which it is allegedly indebted to the 
United States in the approximate amount of $100,000. The default, 
and the contractor’s liability therefor, are also pending on appeal 
before the Armed Services Board of Contract Appeals. In addition, 
the contractor reportedly owes some $8,300 on account of unpaid 
Federal taxes. The contractor indicated a willingness to withdraw 


its appeal from the $94,000 termination finding if that amount would 
be paid to its assignee. 


In reply to inquiry by the Army, the assignee stated as follows in 
a letter dated February 23, 1956: 


For your information, our Chicago office handles only the actually receivables 
emanating from government contracts that we factor for our clients. Any 
advances made to a client for inventory, machinery, payroll, or for any other 
reason are made to the client from our Cincinnati office. 

In the case of our client, Douglas Corporation of Douglas, Georgia, the 
Chicago office advanced only against the receivables on this contract to the 
extent of approximately $32,000.00, and was reimbursed by the government to 
the extent of approximately $31,000.00, leaving a balance on their books of 
approximately $1,000.00. 

However, our Cincinnati office has advanced to the Douglas Corporation on 
this contract and for the carrying out of other contracts held by them, an 
amount in excess of $120,000.00. 


Upon being again requested to verify exactly how much money was 
advanced by it under contract No. DA 36-030-QM-5093, the assignee 
stated by letter dated March 9, 1956, as follows: 


We reiterate our statements in our letter of February 23, 1956, wherein we 
notified you that our company has owing to it by The Douglas Corporation an 
amount in excess of $152,000 and has been reimbursed by the government to an 
amount of approximately $31,000.00, leaving the indebtedness owing us in 
excess of $120,000.00. 

Therefore it is obvious that we cannot release our assignment on the above 
contract upon any token payment of a mere $1,000.00. 

On 7 March, 1956, the undersigned met with representatives of Philadelphia 
Quartermaster together with our client, to discuss our client’s claim on above 
subject contract. It is our understanding that if our client agreed to settle such 
claim immediately, there would be due them on such claim an amount in excess 
of $94,000.00. We were informed, however, by legal counsel of Philadelphia QM 
that due to a decision of the Comptroller General (B 124 314; 35 CG 104) issued 
August 25, 1955, the above amount would not be paid until Philadelphia QM 
was furnished with documentary proof that the indebtedness owed us by our 
client was advanced for the specific performance of above subject contra 





' 


oo 





Con 


re] 


m 
tr 
Ww 
m 


th 


ee ee a a a ae | ae 





moe 8 


nae YY oe ff — 


— eS ow ae SOD 


oih® eee. 


As ARERR CLE 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 21 


The specific questions presented by the case, as summarized in the 
report and recommendation of the successor contracting officer, are 
as follows: 

1. Does the Government have the right to offset moneys, in excess 
of the assignee’s equity therein, owing under an assigned contract, 
against an indebtedness of the contractor arising independently of 
said contract ? 

2. If so, does the assignee have an absolute right to receive pay- 
ments despite independent Government claims when neither the con- 
tractor nor the assignee has presented substantial evidence that moneys 
were advanced by the assigneee for performance of subject Govern- 
ment contract or other Government contracts? 

3. Does the Government have the right to determine the extent of 
the assignee’s equity under an assigned contract? 

The position is taken by the successor contracting officer that the 
“no set-off” provision of the Assignment of Claims Act is applicable 
only to the extent of moneys advanced by a financial institution for 
performance of the particular Government contract assigned. 

The General Accounting Office has taken the position that if the 
amount payable under an assigned contract is in excess of the amount 
owed by the contractor to the assignee, such excess may be used by 
the Government to satisfy independent debts owed by the contractor to 
the United States. 35 Comp. Gen. 104, 108. In that opinion, we stated 
our belief that the “no set-off” provisions of the Assignment of Claims 
Act, 41 U.S. C. 15, are for the protection of the assignee, and cannot 
be used by the contractor to immunize contract proceeds against collec- 
tion of the contractor’s just debts to the Government through the 
device of an assignment merely for collection. While the precise 
question has not, so far as we know, been judicially determined, we 
believe that our holding in 35 Comp. Gen. 104 is sound as applied to 
amounts which, if collected, an assignee would be required to turn 
over to its assignor. 

However, that case did not involve the question whether loans 
secured by the assignment were made to assist the contractor in per- 
forming the assigned contract or other Government contracts. In our 
opinion, the legislative history of the 1951 amendment to the Assign- 
ment of Claims Act, 41 U. S. C. 15, supports the conclusion that the 
validity of an assignment is not dependent upon the purpose for which 
loans secured by the assignment are made. During the legislative 
process several different bills were considered by the Senate and House 
committees. As finally enacted, the amendment is in the form of 
H. R. 3692, 82d Congress, which was reported out on April 24, 1951. 
House Report No. 376, 82d Congress. A somewhat similar bill, S. 998, 
had been reported out in the Senate on April 11, 1951. Senate Report 
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No. 217, 82d Congress. On April 25, 1951, Mr. Robertson, speaking 
for the Senate committee which had reported out S. 998, offered an 
amendment to S. 998 which substituted the language of H. R. 3692 
for that of the Senate bill. The amendment was adopted and the bill 
passed as thus amended. Cong. Record, April 25, 1951, page 4464. 
On May 1, 1951, the House passed the Senate bill. Cong Record, May 
1, 1951, pp. 4733-4734. 

It is significant to note that S. 998, prior to Mr. Robertson’s amend- 
ment, provided that payments once made to an assignee under assigned 
contracts of the Department of Defense, General Services Adminis- 
tration, and the Atomic Energy Commission, 


* * * except those contracts under which all work required by the contract 
has been completed prior to date of the enactment of this amendment, * * * 


should not be recoverable from the assignee 


* * * except payments in excess of amounts paid or loaned to the assignee 
[assignor] under any factoring arrangement, loan, discount, or advance made in 
connection with or secured by the assignment * * *. 


The difference between this language and that in H. R. 3692 was ex- 
plained by Mr. Robertson as follows, Cong. Rec., April 25, 1951, p. 
4464: 

(1) The protection afforded the assignee against claims, including those in- 
volving the so-called “no set-off” clause, would be limited under S. 998 to amounts 
loaned or advanced by the assignee, whereas H. R. 3692 would not impose such 
limitations. The reason for this difference is that as a practical matter it would 
be diffieult to determine the exact amounts loaned or advanced where several 
contracts are assigned to an assignee and provision is made for revolving credits. 
In the bill which was finally enacted, the protection against recovery 
back of payments already made to an assignee was not limited to 
amounts advanced by the assignee to the contractor, but applied to all 
payments received by the assignee after July 1, 1950. Furthermore, 
the bill as enacted permits the inclusion of a “no set-off” clause in any 
contract of the agencies mentioned, “except any such contract under 
which full payment has been made.” 

It seems to us that the permission given by the statute to insert a 
“no set-off” clause in contracts under which full payment has not been 
made, even though all work required by the contract may have been 
completed, negatives any inference that the “no set-off” protection is 
restricted to advances made for performance of the particular contract 
containing such clause. This conclusion was reached by the court in 
the case of Peterman Lumber Company v. Adams, 128 F. Supp. 6. 
We realize that the court in that case also stated its opinion that the 
Assignment of Claims Act “impliedly” limited assignments to those 
made for the purpose of financing Government contracts in general. 
However, that question was not before the court and its statement as 
to the effect of the act is not a square holding on the point. 
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In the present case, ‘The Douglas Corporation was engaged in carry- 
ing out at least one other Government contract before and after the 
date the instant contract was assigned. The assignee has stated that 
it advanced over $152,000 to the contractor “on this contract and for 
the carrying out of other contracts held by them,” of which over 
$120,000 remains unpaid. While, as stated above, we have taken the 
position that the “no set-off” clause does not protect the contractor 
against set-off of amounts which he is entitled to receive from an 
assignee, we are not prepared to extend that holding to situations 
where the assignee’s rights will be prejudiced. While we believe an 
assignee properly may be requested to advise the Government as to 
the status of its account with an assignor, we do not believe the Assign- 
ment of Claims Act requires it to prove that advances made by it were 
used for the performance of Government contracts. The act, as 
amended, was for the purpose of affording protection to financial in- 
stitutions which loaned money on the security of Government con- 
tracts. While the use made of funds so loaned may affect the equities 
between an assignee and other claimants of the contract proceeds, we 
do not see that it affects the Government’s liability to comply with the 
assignment so long as the assignor remains indebted to the assignee. 

Accordingly, since The Douglas Corporation and the assignee have 
both stated that the former owes the latter an amount in excess of the 
balance payable under contract No. DA 36-030-QM-5093, we believe 
that the “no set-off” clause of that contract precludes withholding of 
any part of such balance to satisfy debts of the contractor arising 
independently of that contract. 


[B-13533] 


Telephone Lines on Public Lands—Expense of Relocat- 
ing—Federal Highway Act 


A telephone company which has been granted an easement by the United States 
for the construction and maintenance of its facilities on unreserved public lands 
may not be compelled to relocate its facilities for the construction of a State 
highway across the easement without just compensation and, therefore, the 
United States may participate in the costs of the relocation under the Federal 
Highway Act. 


To the Secretary of Commerce, July 11, 1956: 


Reference is made to the letter of November 22, 1955, and enclosures, 
from the Assistant Secretary of Commerce, requesting a decision as 
to whether Federal participation is authorized under the Federal 
Highway Act, 42 Stat. 212, 23 U. S. C. 1, and following sections, in 
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the cost of moving utility facilities located on unreserved public lands 
of the United States when such relocation is required in the construc- 
tion of a Federal-aid highway project. It is stated that the matter 
involves our decision of January 18, 1941, B-13533 (20 Comp. Gen. 
379). 

The decision of January 18, 1941, was rendered over 15 years ago 
on a statement of facts which the administrative agency then con- 
cerned declared to be substantially correct. No question has been 
raised as to the correctness thereof prior to the receipt of the letter 
from the Assistant Secretary. In such case, we may not undertake 
to review the action taken by our predecessor. However, as it is 
stated in the letter that the determination of the question will affect 
the procedures of the Bureau of Public Roads in any State in which 
a Federal-aid highway project necessitates adjustment of utility facil- 
ities located onthe public domain, the matter will be considered on the 
problem presently before the Bureau, the facts of which are set out 
in the enclosures of the letter. 

On August 8, 1930, the Bell Telephone Company of Nevada filed 
with the Department of the Interior, pursuant to the act of March 4, 
1911, 36 Stat. 1253, 48 U. S. C. 961, an application for an easement 
for rights of way over, across, and upon Federal lands in the counties 
of Elko and White Pine, State of Nevada. As part of the application 
the Company agreed to construct, maintain, and operate its lines in 
accordance with the terms and conditions set forth in Regulation 6 
of the Regulations of the Department of the Interior dated January 
6, 1913, (41 L. D. 456), as amended by Circular No. 27514, approved 
October 25, 1913 (42 L. D. 466). By the terms of these regulations 
the telephone company agreed to maintain the line, or lines, in such 
a manner as not to menace life or property and to interfere as little as 
possible with the use and development by subsequent entrymen and 
patentees of the lands traversed by the lines, with the understanding 
that less than 20.feet on either side of the center line would be covered 
by the easement wherever such diminished right of way is adequate 
for a proper use and enjoyment thereof. The regulation further pro- 
vided that the application, together with the approval thereof by 
the Secretary of the Interior, would constitute the grant and express 
the terms and conditions thereof. Maps showing the proposed route 
of the limes in question and field notes of the survey upon which the 
maps were based were attached to the application; these maps and 
notes define and describe the specific location of the easement applied 
for over and across the public lands in question. 

On July 14, 1931, the Department of the Interior granted the appli- 
cation by placing the following endorsement on Sheet 1 of the maps 
attached to the application: 
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DEPARTMENT OF THE INTERIOR 


July 14, 1931 

Pursuant to the provisions of the act of March 4, 1911 (36 Stat. 1253), and 
the regulations thereunder, this map in three parts, of which this is sheet 1, is 
approved subject to all valid existing rights, but reserving rights of way for 
canals or ditches constructed by the authority of the United States—the ease- 
ment hereby granted being limited to a period of fifty (50) years. 

/s/ Jas. M. Drxon 
First Assistant Secretary. 

Proof of construction of telephone lines on the easement was ac- 
cepted arid approved by the Department of the Interior on August 
27, 1932. 

On November 5, 1954, the State of Nevada filed with the United 
States Land Office an application for a right of way for highway pur- 
poses crossing the telephone company’s easement in White Pine 
County, Nevada. Prior to November 5, 1954, there was no highway 
in existence at that point and the State of Nevada had not filed an 
application or otherwise attempted to reserve any portion of the land 
in question for highway purposes. Incident to the construction of 
the highway, the State of Nevada requested the telephone company 
to relocate certain of its poles on said easement in order that the 
State could construct the highway over the applied-for right of way. 
The telephone company agreed to relocate the concerned facilities 
reserving its right to payment for the costs of relocation. 

The act of March 4, 1911, 36 Stat. 1253, 53 U.S. C. 961, provides, in 
part, as follows: 

That the head of the department having jurisdiction over the lands be, and 
he hereby is, authorized and empowered, under general regulations to be fixed 
by him, to grant an easement for rights of way, for a period not exceeding fifty 
years from the date of the issuance of such grant, over, across, and upon the 
publie lands, national forests, and reservations of the United States for electrical 
poles and lines for the transmission and distribution of electrical power, and 
for poles and lines for telephone and telegraph purposes, to the extent of twenty 
feet on each side of the center line of such electrical, telephone, and telegraph 
lines and poles, to any citizen, association, or corporation of the United 
States * * *°, 

As indicated above, there was granted to the Company an easement 
for a right of way over a definitely specified portion of the public 
domain. Furthermore, Regulation 6, under which the easement was 
granted, specifically provided that the application, together with the 
approval thereof by the Secretary of the Interior, would constitute 
the grant and express the terms and conditions thereof. As shown 
by the approval endorsed on the application, except for existing rights, 
the only rights reserved in the grant were future rights for canals and 
ditches constructed by the authority of the United States. These res- 
ervations indicate no intent to reserve rights incidental to the subse- 
quent construction of a highway over the land covered by the grant. 
In light of the specific language of the regulations, no such reserva- 
tion may be implied. 
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It is well established that the grantor of an easement cannot change 
the location of the easement without the consent of the grantee and 
the same principle is applicable to easements granted by a govern- 
mental body. Commonwealth v. Means and Russell Iron Co., 185 
S. W. 2d 960. The United States, as grantor of the easement, thus 
appears to have possessed no right to compel the company to accept 
some other location for the poles. Moreover, the State of Nevada 
by the grant from the United States of its application for a right-of- 
way for highway purposes manifestly could not obtain such right, 
since the United States had none. 

The United States, however, under the Federal Highway Act, is 
only authorized to reimburse the States for a specifie percentage of 
the necessary costs of the project and any expenditures the State is 
not required to make cannot be regarded as a necessary item of cost. 
20 Comp. Gen. 379, 387. The mere fact that the United States may 
contribute to the States under the Federal Highway Act and legis- 
lation in the building of roads does not take from or limit the States 
in the exercise of their police power or right to control and regulate 
the use of their roads. Southern Bell Tel. and Tel. Company v. 
Commonwealth, 266 S. W. 2d 308. 

An easement for a right of way, however, is a property right in 
the specific location covered by the grant and ordinarily the taking of 
such by State authority is inhibited by the 14th Amendment to the 
Constitution. Panhandle Eastern Pipe Line Company v. State High- 
way Commission, 294 U. S. 613. 

In this respect an easement for a right of way over a specific loca- 
tion where there is no preexisting highway differs from a franchise 
to lay and maintain rails, pipes, and wires and other structures in an 
existing public highway. Such grant is given upon an implied con- 
dition that the structures laid by virtue of its authority shall not at 
any time interfere with any other public use to which the State may 
see fit to devote the highway and, consequently, a utility maintaining 
such structures is not entitled to compensation where the disturbance 
or an alteration in the location of such structures is made necessary 
by highway changes. Commonwealth v. Means and Russell Iron 
Co., supra. 

While the action of State authorities in compelling railroads to 
alter at their own expense facilities at grade crossings in order to 
prevent a hazard to public travel has been held not to be a taking of 
property in the constitutional sense, even where the railroad occupied 
the space prior to the laying out of the highway (Chicago, B & @ RR. 
Co. v. Chicago, 166 U. S. 266), this principle is strictly limited to the 
traffic hazard created by a railroad’s use of its tracks and is not to 
be extended to cases involving utilities whose facilities do not create 
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such a hazard. The courts have not sanctioned extension of the rule 
to wholly dissimilar circumstances; it does not apply to structures 
which are unattended by serious danger to the public. Panhandle 
Eastern Pipe Line Co. v. State Highway Conumission, supra. In the 
present case, the record fails to disclose that the Company’s structures 
were the cause of serious danger to the public. Whatever obstruction 
they may present to the construction of a highway across the ease- 
ment is not comparable to the hazard incident to the operation of a 
railroad train. Like any other lawful structures, the poles may have 
presented obstacles to construction of the highway, but this might 
have been overcome by condemnation proceedings and the payment 
of just compensation. 

In the light of the foregoing, we would not be required to object 
to the participation of the United States in the costs of the relocation 
of the facilities as a necessary expense of the highway project under 
the Federal Highway Act. 


[B-128316] 


Contracts—Mistakes—Price Verification—Contractor’s Li- 
ability 

The acceptance of a bid after the bidder had been afforded two opportunities 
to verify the bid, and had unequivocally affirmed the bid price, consummated a 


valid and binding contract which cannot be canceled on the subsequent allega- 
tion of error. 


To the Secretary of the Army, July 13, 1956: 


Reference is made to a letter dated June 18, 1956, with enclosures, 
from the Deputy Assistant Secretary of the Army (Logistics), re- 
questing a decision as to whether contract No. DA 11-009-QM-25293, 
dated January 24, 1956, with The Bon Marche, Wholesale Contract 
Division, Seattle, Washington, may be canceled in view of an error 
alleged by the contractor to have been made in its bid on which the 
contract was awarded. 

The record furnished shows that the Chicago Quartermaster Pur- 
chasing Center, Chicago, Illinois, by invitation No. QM 11-009-56-165 
requested bids—to be opened December 22, 1955—for furnishing 2,973 
occasional chairs, with arms, to be manufactured in accordance with 
certain Government specifications. 1n response The Bon Marche sub- 
mitted a bid dated December 12, 1955, offering to furnish the chairs at 
a price of $23.65 each. Five other bidders on the chairs specified 
prices ranging from $29.15 to $38.50 each. 

The contracting officer reports that, since the bid of The Bon 
Marche appeared to be out of line with the other bids received on 
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the chairs, and because the corporation had failed to furnish the 
street address of its subcontractor, the corporation was requested by 
telegram dated December 22, 1955, to verify its bid and to furnish the 
required address. The corporation advised by telegram dated De- 
cember 22, 1955, that its bid price of $23.65 each was the correct price 
for the chairs and supplied the address of its subcontractor. Notwith- 
standing this verification the contracting officer was still not satisfied 
that a mistake had not been made in its bid, which he believed to be at 
a price below the manufacturing cost. Further examination of the 
corporation’s bid disclosed that it had represented the shipping weight 
of the chair bid upon to be 23 pounds, while the experience of the 
Chicago Quartermaster Purchasing Center indicated the shipping 
weight of a specification chair to be 30 to 35 pounds. Suspecting that 
the bidder or his subcontractor had predicated its price upon a mis- 
understanding of the specifications, the officer again requested the 
corporation to verify its bid, by telegram of December 28, 1955, read- 
ing as follows: 


REFERENCE YOUR TELEGRAM DATED 22 DEC 55 VERIFYING PRICE 


BID ON INVITATION FOR BIDS NO. QM 11-009-56-165. IN ORDER TO 
INSURE THAT NO MISTAKE IN BID HAS BEEN MADE REQUEST YOU 
RECHECK REQUIREMENTS OF INVITATION AND SPECIFICATION AP- 
PLICABLE TO SUCH REQUIREMENTS. REASON FOR THIS REQUEST 
ARISES FROM FACT YOU SHOW A SHIPPING WEIGHT OF 23 LBS. EACH 
FOR THE CHAIR WHEREAS EXPERIENCE INDICATES A CHAIR 
WEIGHS APPROXIMATELY 30-35 LBS. PRIOR TO PACKING WHICH 
MAY MEAN SOME DESIGN OR MATERIAL FAOTOR MAY NOT HAVE 
BEEN CONSIDERED IN PREPARATION OF YOUR BID. FURTHER, HAS 
FAOTORY WHERD CHAIR IS TO BE PRODUCED REVIEWED SPECIFI- 
CATION REQUIREMENTS? 

By telegram dated December 29, 1955, the corporation replied as 
follows: 

REFERENCE YOUR TELEGRAM DECEMBER 28 QM11-009-56-165 SHIPPING 
WEIGHT EACH CHAIR 80 LBS PACKED TWO CHAIRS PER CARTON 
WEIGHING APPROXIMATELY 65 LBS PACKED. CALIFORNIA CHAIR 
HAS SPECIFICATION REQUIREMENTS. RECHECKED AND WILL FUR- 
NISH AS PER DELIVERY SCHEDULE AND SPECIFICATIONS. 

On January 24, 1956, award was made to The Bon Marche in accord- 
ance with its bid. 

On February 20, 1956, nearly a month after award, a representative 
of The Bon Marche advised by telephone that its bid price of $23.65 
each for the chairs was erroneous in that it was based on a chair which 
did not meet the requirements of the specifications; that the corpora- 
tion’s subcontractor, California Chairs, Inc., had discovered, after the 
visit of a Government inspector, that the specifications were more 
exacting than it had believed them to be; and that its subcontraetor 
had also indicated that it could not manufacture the required chairs 
for the price quoted to the corporation. In support of the allegation of 


error, the corporation’s subcontractor submitted its original estimate 
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sheet which shows costs of $19.33 for each chair and a revised estimate 
sheet which shows costs of $30.45 for each chair. By letter dated 
May 3, 1956, The Bon Marche requested cancellation of the contract. 

After considerable correspondence had passed between the cor- 
poration and the contracting officer relating to the subcontractor’s 
error and to the lack of progress in the performance of the contract, 
the contracting officer advised the corporation by letter dated May 24, 
1956, in pertinent part, as follows: 

By reason of the fact that the supplies covered by your contract are urgently 
needed by the Government and you have indicated that you will not be able to 
supply the same, and by reason of the further fact that said contract is, as of 
today, wholly in default, the undersigned finds it necessary to terminate the same 
pursuant to the default provisions thereof without awaiting action on your 
request for cancellation. A formal notice of such termination is inclosed here- 
with. Such notice does not constitute a denial of your request for cancellation, 
which will be acted upon by higher authority in due course and in the event that 
cancellation is authorized, the same will be accomplished and all action taken 
pursuant to the contract, including the issuance of the inclosed Notice of Ter- 
mination for Default, will be considered a nullity. In this manner the Gov- 
ernment will be in a position to obtain needed supplies without prejudicing any 
rights you might otherwise have to relief from your obligations under the con- 
tract by virtue of a mistake in bid. 

The primary question for consideration is not whether an error was 
made in the bid, but whether a valid and binding contract was con- 
summated by the acceptance thereof. The invitation issued in the 
present case was clear and unambiguous as to the needs of the Gov- 
ernment. The responsibility for the preparation of the bid submitted 
in response to the invitation was upon the bidder. See Frazier-Davis 
Construction Company v. United States, 100 C. Cls. 120, 163, wherein 
the Court of Claims stated : 


* * * ‘The parties are dealing at arms length and bidders are presumed 
to be qualified to estimate the price at which they can perform the work specified 
at a reasonable profit. If they fail to do so, as plaintiff did in this case, the 
Government cannot for that reason be held for the resulting loss. 

Any error that was made in the bid of the corporation was uni- 
lateral—not mutual—and, therefore, does not entitle the corporation 
to relief. See Ogden & Dougherty v. United States, 102 C. Cls. 249; 
and Saligman et al. v. United States, 56 F. Supp. 505. See also, 20 
Comp. Gen. 652, and 26 id. 415. 

At the time the bids in this case were opened, there was some doubt 
on the part of the contracting officer as to the correctness of the bid 
submitted by The Bon Marche and the corporation was requested to 
verify its bid. Although the corporation immediately confirmed its 
bid price of $23.65, the contracting officer still suspected that a mistake 
had been made in the bid, and by a second telegram in which he set 
forth the bases for his suspicion, he specifically requested the cor- 
poration to recheck requirements of the invitation and specifications 
applicable thereto in order to insure that no mistake in bid had been 
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made. The corporation was also asked the question “Has factory 
where chair is to be produced reviewed specification requirements ?” 
After the second unequivocal verification of the bid, the contracting 
officer was not only justified in awarding the contract on the corpora- 
tion’s bid as the lowest received, but would have failed in his duty 
had he done otherwise. See Carnegie Steel Company v. Connelly, 
89 N. J. L., 97 A. 774; Shrimpton Mfg. Company v. Brin, 59 Tex. Civ. 
App. 352, 125 S. W. 942; and Alabama Shirt and Trouser Company v. 
United States, 121 C. Cls. 318. The fact that the corporation’s bid 
was not accepted until it had been offered two opportunities to check 
its bid, and had twice affirmed it, precludes any assumption that 
the contracting officer exercised bad faith or attempted to take 
advantage of the corporation. See 27 Comp. Gen. 17. 

In that regard, the contracting officer has stated that after the 
second verification he had no further doubt as to the accuracy of 
the bid, since experience has developed that there are occasions when 
bidders will accept a contract at or below cost in order to keep in 
operation during slack seasons or between operations on other con- 
tracts, thereby enabling them to retain their trained personnel, on 
the theory that the loss from continued operation would be less than 
the loss from a suspension of operations. The present record fully 
establishes that the acceptance of the corporation’s bid was in good 
faith—no error having been alleged until after award—and in such 
circumstances, consummated a valid and binding contract which fixed 
the rights and liabilities of the parties thereto. See United States v. 
Purcell Envelope Company, 249 U. S. 313; and American Smelting 
and Refining Company v. United States, 259 U. S. 75. 

Upon acceptance of the corporation’s bid, the right vested in the 
Government to receive performance strictly in accordance with its 
terms, and, in the absence of a statute specifically so providing, no 
officer of the Government has authority to give away or surrender 
that right without adequate consideration. Simpson v. United 
States, 172 U. S. 372; United States v. American Sales Corporation, 
27 F. 2d 389, affirmed 32 F. 2d 141, certiorari denied, 280 U. S. 574; 
Pacific Hardware and Steel Company v. United States, 49 C. Cls. 
327, 335; Bausch & Lomb Optical Company v. United States, 
78 id. 584,607. The law does not authorize the waiver of vested con- 
tract rights by reason of the hardship imposed upon a contractor in 
circumstances such as those here involved. Chouteau v. United 
States, 95 U.S. 61; Day v. United States, 245 U, S. 159, 161. See, also, 
22 Comp. Gen. 260, 261. 

Accordingly, on the basis of the present record, there appears to 
be no legal basis for our Office to authorize cancellation of contract 
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No. DA 11-009-QM-25293, or to increase the consideration specified 
therein. 

One set of the papers in the case is being retained. The other 
papers are returned. 


[B-128388] 


Lease-Purchase Contracts—Post Offices—aAllterations to Ex- 
isting Building 

In view of section 202 (d) of the Post Office Department Property Act of 1954, 
which excludes existing postal facilities from the lease-purchase program, altera- 
tions to a postal building for integration with a proposed new adjoining building 
may not be included in the lease-purchase contract as a reimbursable part of 
the construction costs of the new building; however such alterations may be 
accomplished by the General Services Administration at the expense of the Post 


Office Department pursuant to section 203 of the Treasury-Post Office Appropria- 
tion Act, 1957. 


The use of a small part of an existing postal building site to connect an existing 
building with a new building to be constructed under a lease-purchase contract 
would not contravene section 202 (d) of the Post Office Department Property 
Act of 1954, which excludes sites acquired prior to the act from the lease-purchase 
program, provided the site is not subject to a lien or other interest of the con- 
tractor or his lender. 


Under the surplus property disposal authority delegated by the Administrator 
of General Services, the Postmaster may convey land to a municipality for the 
relocation of certain streets in connection with the construction of a postal 
building under the lease-purchase program, and such conveyance may be made 
without compliance with the advertising requirements of section 3709, Revised 
Statutes, and the screening requirements in the property disposal regulations. 


To the Postmaster General, July 13, 1956: 


Your letter of June 25, 1956, requests a decision as to the propriety 
of several proposals and alternatives incident to the execution of a 
proposed lease-purchase agreement for the construction of a terminal 
annex post office at Houston, Texas, under the Post Office Department 
Property Act of 1954, 68 Stat. 521,39 U.S.C. 902. Information fur- 
nished informally is to the effect that the project has received Budget 
and Congressional approval as required by section 202 (g) of the act. 

The project as outlined in your letter would utilize the existing two- 
story Government-owned parcel post building and would require the 
integration of same with the proposed new building to be constructed 
on an adjoining site consisting of several parcels of land acquired or 
in the process of acquisition under the Public Buildings Act of May 
25, 1926, 44 Stat. 630, as amended 40 U.S. C. 341, and the Public Build- 
ings Act of 1949, 63 Stat. 176, as amended, 40 U. S. C. 352. Also, it 
would require alterations to the parcel post building for the purpose 
of integrating same with the new building and the use of a small part 
of the parcel post site for such integration. Such alterations would 
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include installation of new elevators, the removal of a boiler room and 
mechanical space and the construction of a ramp, all in, or pertaining 
to the east side of the parcel post building. Further, the proposed 
project would involve an exchange with the city of part of the new 
site for a lot within the new site owned by the city, the closing of 
three streets by the city and the incorporation of same in the building 
site. One of the streets (Washington Avenue) would be relocated 
along the east side of the new site thus requiring a conveyance to the 
city of land necessary for such relocation. The cost of such relocation 
together with the construction cost of a retaining wall required by the 
city along the southeast side of the relocated street is estimated at 
$600,000 which cost would be assumed by the lease-purchase contractor 
and included as part of the Government’s obligation under the lease- 
purchase contract. Finally, the project would involve the granting 
of an easement for air rights to the city for an elevated roadway over 
part of the newly acquired site. 

You present for decision the propriety of accomplishing the pro- 
posed alterations to the parcel post building in either one of the two 
ways described under 1 (a) and 1 (b) of your letter. Under 1 (a) 
the alterations would be performed by the sucecssful lease-purchase 
contractor incident to and as a necessary part of the new building to 
be constructed under authority of section 202 (c) and (e) (3) of the 
act. It is explained that under this method while the work would 
be done by the contractor neither the existing postal building nor the 
site on which it is located would be made subject to the lien of the 
contractor or his lender, if any. In other words, the alteration costs 
would be included in the construction costs of the lease-purchase con- 
tractor, but the altered building and the land on which it is located 
would not be transferred to the lease-purchase contractor. It is fur- 
ther explained that the land upon which the present building is located 
is small compared to the site of the proposed new building. Accord- 
ingly, you conclude that the proposed alterations of the present build- 
ing entailing work which would be but a small part of the cost of 
the lease-purchase contract do not come within the purview of the 
restriction contained in section 202 (d) of the act. 

Under the method outlined in 1 (b), General Services Administra- 
tion, would effect the alterations at the request and expense of the 
Post Office Department pursuant to section 203 of the Treasury-Post 
Office Appropriation Act, 1957, approved April 2, 1956, 70 Stat. 97, 
appropriating funds to the Post Office Department for the fiscal year 
ending June 30, 1957, including funds for payment to tke General 
Services Administration as may be necessary for the repair, altera- 
tion, preservation, renovation, improvement, and equipment of fed- 
erally-owned property used for postal purposes. 
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Subsections (b), (c) and (d) of section 202 of the Post Office De- 
partment Property Act of 1956, provide that: 


(b) Except as provided in subsection (d) of this section, the Postmaster 
General is authorized to exercise the powers granted in this section with respect 
to existing properties, including those for which conversions, additions, exten- 
sions, or remodeling may be required, and properties upon which construction 
is to be subsequently effected in pursuance of the terms of applicable lease- 
purchase agreements. 

(c) Except as provided in subsection (d) of this section, the Postmaster Gen- 
eral is authorized to enter into agreements with any person, copartnership, 
corporation, or other public or private entity, to effectuate any of the purposes 
of this section; and is further authorized to bring about the development and 
improvement of any land purchased by the United States for postal purposes, 
including the demolition of obsolete and outmoded structures situate thereon, 
by providing for the construction thereon by others of such structures and 
facilities as shall be the subject of the applicable lease-purchase agreement. 

(d) The authority conferred on the Postmaster General by subsections (b) 
and (c) of this section to enter into lease-purchase agreements with respect to 
property owned by the Government on the’date of the enactment of this Act, 
is hereby restricted to exclude from such authority any site which has been 
acquired pursuant to law, prior to the enactment of this Act, on which there has 
been constructed a building to be used for postal purposes and which is presently 
being used for such purposes. 


Under section 202 (e) (3) you are granted express authority to 
include in such agreements the amount necessary, as determined by 
you, to reimburse the contractor for the cost of any other obligations 
assumed by him under the contract “including (but not limited 
to) * * * costs of repair and maintenance if so assumed by the 


contractor.” 

Under the express provisions of section 202 (d) buildings in use 
for postal purposes prior to the enactment of the statute are spe- 
cifically excluded from the authority conferred on you by subsections 
(b) and (c). Furthermore, there is nothing in the act or the legislative 
history indicating that the Congress ever intended to authorize re- 
imbursements to the contractor for alterations to Government-owned 
buildings presently used for postal purposes. The purpose and intent 
of the act as explained in section 201 is to authorize you to enter into 
two types of agreements (lease-purchase and term-lease agreements) 
not authorized prior to such enactment. As indicated in alternative 
1 (b) of your letter present authority is contained in the current 
Treasury Post Office Appropriation Act, 1957, for effecting the nec- 
essary alterations through the General Services Administration. In 
the circumstances, and in the light of the express inhibition in section 
202 (d), it must be concluded that the alterations for fitting the existing 
postal building for integration with the proposed new terminal annex 
property may not be included in the lease-purchase contract as part 
of the construction costs of the new building for reimbursement to the 
contractor. However, there would appear to be no legal objection to 
having the work performed by General Services Administration at the 
expense of the Post Office Department pursuant to section 203 of the 
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Department’s current appropriation as proposed under alternative 
1 (b) of your letter. 

Your second question concerns the propriety of using a small part 
of the site on which the existing structure is located. It is explained 
that integration of the new structure with the existing structure will 
require a small part of the new structure to be erected on the parcel 
post site. You point out that the act clearly authorizes construction 
of the proposed new building on the land adjoining the site on which 
the existing facility is located. You state, however, that proceeding 
in such manner would be more expensive and conducive of less effi- 
ciency from an operation standpoint. And, you state that the Depart- 
ment recognizes that section 202 (d) would prevent the demolition of 
the existing building. For the purpose of showing the intent of 
section 202 (d), there is quoted in your letter an excerpt from the 
Conference Report, Statement of the Managers on the Part of the 
House on H. R. 6342 (U. S. Code Congr. and Admin. News, Vol. 2, 
page 2651). Such statement is to the effect that the Committee which 
considered the bill wished to prevent a situation whereby the Post- 
master General could “enter into lease-purchase agreements under 
which any and all of the 3,100 Government-owned post office buildings 
now in use could be demolished or replaced with new buildings.” You 
state that the Department does not wish to demolish or replace the 
existing structure but, on the contrary, it merely desires to alter same 
for the purpose of integrating it with the proposed new facility to be 
constructed on the adjoining land. 

In effect, question No. 2, concerns the propriety of constructing a 
small part of the proposed new facility on the site occupied by the 
existing parcel post building for the purpose of integrating the two 
structures. On the basis of the facts as reported in your letter, par- 
ticularly, since the existing facility is not to be demolished and replaced 
with a new building, we agree with your conclusion that use of a 
small part of the existing parcel post site for integration purposes 
would not contravene the restriction in 202 (d) if such site is not 
subjected to the contractor’s lien or his lender. 

Under proposal No. 3 of your letter you state that the Department 
has requested General Services Administration for transfer to its 
custody and control the entire site acquired for the terminal annex 
and that it is believed that the Department can consummate an agree- 
ment with the city whereby the city will convey parcel 5 included in 
the project site and vacate North Smith Street, Washington Avenue 
and Louisiana Street. Thereupon, title to lot 5 and the three streets 
would become vested in the Government. In return the Government 
would cause Washington Avenue to be rerouted necessitating the use 
of parts of parcels 5, 6, and 3, and the conveyance of such parts to the 
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city for street purposes. It would further require conveyance to the 
city of an easement for air rights over most of parcels 16 and 11 and 
parts of parcels 1, 5, and 10 for the elevated highway. You express 
the view that these proposed transactions may be accomplished under 
section 202 (c) of the act under which you are “authorized to enter 
into agreements with any person, copartnership, corporation, or other 
public or private entity, to effectuate any of the purposes of this 
section.” When the above quoted provision from section 202 (c) is 
read in connection with the two following sections, 202 (d) and (e), 
it is obvious that it has reference to “lease-purchase agreements.” 
However, the act does not confine the Postmaster General to lease- 
purchase agreements alone as evidenced by the language used in 
section 201, wherein it is stated, as follows: 

It is the purpose of this title to supplement existing provisions of law for the 
leasing of space for postal purposes by providing authorization for the acquisi- 
tion by the Postmaster General of such space through the execution of lease- 
purchase and other agreements * * * [Italics supplied.] 

Thus, it appears that there is legislative sanction for the agreement 
with the city for relocation of Washington Avenue in exchange for 
the closing of the other two streets as outlined in your letter. 

Regarding the proposed disposal of portions of parcels 5, 6, and 
3 to the city for relocation of Washington Avenue and the air rights 
over several of the lots for the proposed elevated highway you point 
out that except as provided in section 203 (2) (B) of the act the 
Department has no authority to convey real property. Since such dis- 
posal authority is expressly limited to carrying out the purposes of 
subparagraph (a) (1) of section 203, namely, the negotiation and 
execution of leases, it may not be regarded as authorizing the disposal 
of real property for the purposes of lease-purchase agreements. 

As alternatives you state that it is believed that the above dis- 
posals to the city could be effected either by one of two ways designated 
as (b) (1) and (b) (2). Under the first alternative disposition 
would be accomplished pursuant to the delegation of authority from 
the Administrator of General Services to the Postmaster General, 
dated November 13, 1953 (18 F. R. 7259-60). It is stated that in 
such event screening and public advertisement would not be required 
since such procedure would serve no useful purpose by reason of the 
very nature of the transaction. Under the second alternative disposi- 
tion would be accomplished by arrangement with the Administrator of 
General Services pursuant to 40 U. S. C. 345 (b) as part of a com- 
prehensive municipal street widening program. 

The basic statutory authority for the disposal of surplus property 
is contained in section 203 of the Federal Property and Administrative 
Services Act of 1949, as amended, 40 U. S. C. 484. Paragraph (b) 
of that section provides that the care and handling of surplus prop- 
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erty, pending its disposition, and the disposal of surplus property, 
may be performed by the General Services Administration or, when 
so determined by the Administrator, by the executive agency in 
possession of the property or by any other executive agency willing 
to take such action. Paragraph (c) provides that any executive 
agency designated or authorized by the Administrator to dispose of 
surplus property may do so by sale, exchange, lease, permit, or trans- 
fer, for cash, credit, or other property, with or without warranty, 
and upon such other terms and conditions as the Administrator deems 
proper, and that it may execute such documents for the transfer of 
title or interest in property and take such other action as it deems 
necessary or proper to dispose of the property under the provisions 
of the act. 

Pursuant to the delegation of authority referred to in your letter 
(18 F. R. 7259-60), the Administrator delegated to you the authority 
vested in him with respect to the maintenance, operation, protection, 
management and disposal of post office sites acquired pursuant to 
the provisions of the above Public Building Acts of 1926 and 1949, 
theretofore or thereafter transferred and assigned to the Post Office 
Department. Under paragraph 2 of such delegation you are author- 
ized to determine whether such sites are required for the needs and 
responsibilities of Federal agencies and in the event the property 
should be determined to be surplus to the needs of the Government 
you are authorized “to dispose of such sites by sale, exchange, lease, 
permit or transfer, for cash, credit or other property, as the interest 
of the Government may require.” Paragraph 3 requires that prior 
to disposal of any such site you shall comply with the usual screening 
requirements to determine whether any Federal agency has need for 
same. If so, transfer to such an agency is required with reimburse- 
ment to be made as required by section 202 (a) of the Federal Prop- 
erty and Administrative Service Act of 1949, 40 U.S .C. 484. Since 
the Administrator’s authority to effect negotiated disposals (40 U.S. C. 
484 (e)) lapsed as of June 30, 1955, paragraph 4 of the delegation is 
no longer applicable. ‘Rgus, presently, disposals generally may be 
made only after compliance with the advertising requirements of 
section 3709 Revised Statutes, as amended 41 U.S. C. 5. While sec- 
tion 3709 does not contain any exception in instances where advertis- 
ing for disposals would serve no useful purpose, we have held in 
connection with procurements that advertisement is not required where 
it will accomplish no useful purpose. 28 Comp. Gen. 470, 83 id. 90. 
Accordingly, in the circumstances as set forth in your letter no reason 
is apparent why advertisement as well as the usual screening require- 
ment may not be disregarded in this instance for the purpose of 
disposition of the property. 
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As to alternative (b) (2), 40 U.S. C. 345 (b), cited in your letter 
as authority for such disposition provides, in pertinent part, as 
follows: 

* * * Provided further, That in the event portions of any Federal building 
sites under the control of the Administrator of General Services are desired 
by municipalities by reason of any duly authorized, comprehensive street- 
widening program, the Administrator * * * may deed to such municipalities, 
without cost, such areas needed for street uses as may be dedicated without 
jeopardy to the Federal interest. 

There is insufficient information in your letter to indicate whether 
the disposition as proposed under (b) (2) could be effected under 
the above-quoted statute and in the absence of a determination by 
the Administrator approving disposition of parts of the involved 
lots under such statute we must conclude that disposition as proposed 


in (b) (2) would not be justified on the basis of the present record. 


[B-128029] 


Compensation—Conversion of Positions From Classified to 
Prevailing Wage System—Overtime, Night Differential, 
Leave Payments 


Upon conversion of a position. from classified schedule to prevailing wage sys- 
tem, the position becomes one of the “several trades and occupations,” and 
overtime should be computed in accordance with 5 U. S. Code 673c on the saved 
basic rate of compensation so long as the employee remains in the converted 
position; however, the fixing of the night differential is for administrative 
determination. 

Employees whose positions have been converted from classified schedule to 
prevailing wage system are entitled to leave compensation computed in accord- 
ance with the practice applicable to wage board employees and, therefore, an 
employee whose tour of duty falls between 6:00 p. m. and 6:00 a. m. is entitled 
to leave compensation at the established night rate for the position. 

The hourly day rate saved to an employee, whose position has been converted 
from classified schedule to prevailing wage system, constitutes the basic pay 
for that wage board shift, and the night rate constitutes basic compensation 
for the night shift; hence payroll deductions for retirement and insurance are 
to be based on the employee’s aggregate compensation, excluding overtime, for 
the employee’s regularly scheduled tours of duty fur each pay period. 


To the Secretary of Health, Education, and Welfare, July 16, 1956: 

The letter of the Acting Secretary, dated May 22, 1956, states that 
upon conversion from the CPC schedule to a prevailing rate schedule 
many employees of your Department retained their “existing rate of 
basic compensation” under the Classification Act of 1949, as provided 
in section 114 of the act of September 1, 1954, Public Law 763, 68 Stat. 
1108, 5 U.S.C. 1114. Our decision is requested upon various questions 
that have arisen in the matter of paying them for overtime services, 
night differential, etc. The view expressed in the letter is that Salary 
Table No. 37, Supplement No. 1, prescribes for converted employees the 





38 DECISIONS OF THE COMPTROLLER GENERAL [36 


same overtime and night pay rates as they had received in their classi- 
fied act positions. We wish to point out that Supplement No. 1 merely 
provides in easy reference form a listing of hourly rates of compensa- 
tion which had been omitted from salary tables No. 36 and No. 37, and 
that the hourly equivalents of per annum salaries shown therein would 
be for consideration only in the conversion of CPC positions to a wage 
rate system. It has no application after conversion is effected. The 
10 percent night differential which may be saved administratively (in 
addition to the basic day rates saved by section 114) are not required 
to be saved by the act, and do not apply after the conversion of posi- 
tions unless the 10 percent night rate is found administratively to be 
“consistent with the public interest” under section 202 (7) of the 
Classification Act, as amended, 68 Stat. 1106, 5 U. S. C. 901. 

As to the questions presented, the letter states that the position of 
an employee formerly classified as GS-9 ($6,250 per annum, or $3 per 
hour) was converted to wage board grade 23. As the top step of grade 
23 in the area is $2.96 per hour, the converted employee retained his 
classified day rate of $3 per hour (the hourly equivalent of $6,250). 
Also, when he performed overtime work he was paid $3.93 per hour, 
the overtime rate he would have received in his former GS-9 position. 
Asa result he received a lower rate for overtime work than an associate 
whose classified rate had been converted to the top step $2.96 per hour) 
of the same grade 23, and who therefore received $4.44 per hour for 
overtime work under section 23 of the act of March 28, 1934, 5 U.S. C. 
673c. Because of the apparent inequity, our review is requested 
whether there is valid basis for the continued application of per an- 
num hourly overtime rates to such converted employees who are re- 
ceiving “saved” basic rates in wage board positions. In that connec- 
tion, we are requested to consider the following comments set out in the 
Department’s letter : 

a. 5 USC 673c requires compensation “at the rate of not less than time and 
one-half” for employees in the several trades and occupations for which com- 
pensation is “set by wage boards or other wage-fixing authority.” Employees 
receiving saved basic rates are employees in these trades. 

b. The provision of the statute which saves their rates appears to establish 
these saved basic rates as authorized rates of the wage board grade as long as 
the employees receiving them remain in the same positions. 

ec. Saved basic rates differ from the “saved night differentials” and “saved 
territorial allowances” which were the subject of 34 CG 708, B-124070 of June 28, 
1955, which are saved only by administrative action, based on previous Classifica- 
tion Act rates, rather than by a statutory provision applying to all positions 
converted to the prevailing rate system. 

Those conclusions are substantially in accord with our views of the 
matter. That is to say, upon conversion from a classification act posi- 
tion to a wage board grade, the compensation of the employee affected 
ceases to be subject to the rules theretofore observed in computing the 
per annum pay he previously received by virtue of that act. The con- 
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verted employee's position then becomes one of the “several trades and 
occupations” whose overtime compensation is computed in accordance 
with the cited 1934 act, 5 U. S. C. 673c. So long as the employee re- 
mains in the same converted position his “saved basic rate” is to be 
regarded as his authorized “wage board rate.” Although an em- 
ployee’s aggregate rate for night work or for oversea service is ad- 
ministratively saved to him upon conversion to a prevailing wage 
system, such night rate or overseas rate thereafter constitutes his basic 
compensation for such service. 

Regarding the night rate of the employee discussed above, in 34 
Comp. Gen. 708 (B-124070) we held that the saving of the 10 percent 
night differential is not required by the act, but that it was for admin- 
istrative determination whether such action is necessary in the public 
interest. In that situation the Department’s letter presents the fol- 
lowing questions: 

a. Would it be within the discretion of a Department to pay such an employee 
$3.10 for night work, if the 2d and 3d shift rate for his area, based on prevailing 
practice, were a flat 10¢ above the day rate? 

b. Are employees [who are] receiving saved rates and assigned to prevailing 
rate system positions to be paid wholly in accordance with regulations prescribed 
under the Classification Act of 1949? For example, must a night shift employee 
who receives a saved basic rate be paid at his day rate for all leave with pay of 
8 hours or more in a pay period? Must retirement and insurance coverage and 
deductions be based on his saved day rate only? 

In light of what is said hereinbefore—to the effect that a classifica- 
tion act position upon conversion under Public Law 763 becomes one of 
the several trades and occupations whose compensation is fixed or to 
be adjusted from time to time by wage boards or other wage-fixing 
authorities—question “a” is answered in the affirmative, and our an- 
swer to the first question under “b” is in the negative. 

The second part of question “b” apparently relates to section 301 
of the Federal Employees Pay Act of 1945, 5 U. S. C. 921, as amended 
by section 206 of Public Law 763, 68 Stat. 1110. In view of section 
102 (c) of that act (5 U.S. C. 902 (c)), section 301 has no application 
to converted employees whose leave compensation while in pay status 
is for computation in accordance with prevailing practices applicable 
to regular wage board employees. We understand that in the Wash- 
ington, D. C. metropolitan area, when half or more of an employee's 
scheduled tour of duty falls between 6 p. m. and 6 a. m., all hours of his 
work or leave during such tour are compensable at the established 
night rate for his position. Hence, our answer to the second part of 
question “b” is in the negative. 

As to the third part of question “b”, although the employee’s hourly 
day rate is “saved” by statute, it constitutes his basic pay for that wage 
board shift; however, his night rate constitutes basic compensation 
for his wage board night work. In other words, payroll deductions for 
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retirement and insurance coverage are to be based upon his aggregate 
compensation—excluding overtime compensation—paid for his regu- 
larly scheduled tours of duty each pay period. See B-128225 dated 
June 25, 1956. 


[B-128046] 


Compensation—Conversion of Positions From Classified to 
Prevailing Wage System—Retroactive Salary Increases 


Air Force employees whose positions were converted from classified to pre- 
vailing wage system were entitled by reason of the saving provision in section 
2 (c) of the Federal Employees Salary Increase Act of 1955 to a retroactive 
adjustment in compensation at a rate not in excess of the rate of the prior 
classified position as increased by the 1955 act, and any additional adjustments 
which were made pursuant to an administrative regulation authorizing a higher 
wage step rate in case the classified rate falls between two wage step rates 
must be refunded. 


An administrative regulation which authorized the establishment of a higher 
wage rate for employees whose prior compensation upon conversion from classified 
to prevailing wage system fell between two wage rate steps and which was in 
effect at the time of enactment of the Federal Employees Salary Increase Act of 
1955, expressly limiting the basic compensation rates in such conversion cases, 
must be regarded as modified to conform to the statute. 


To the Secretary of the Air Force, July 16, 1956: 


In letter dated May 21, 1956, your Assistant Secretary requests our 
decision concerning the application of section 2 (c) of the Federal 
Employees Salary Increase Act of 1955, Public Law 94, 69 Stat. 174, 
175, in the circumstances related below. 

The matter pertains to certain enclosed Audit Informal Inquiries 
No. 6Q0-294 and 6Q0-326 dated February 23 and March 9, 1956, 
respectively. We understand that the Air Force employees involved 
were transferred on February 13, 1955, from Classification Act posi- 
tions (CPC) to prevailing rate (wage board) schedules prior to the 
retroactively effective date of Public Law 94. The specific question 
presented is whether our decision at 35 Comp. Gen. 263 applies also 
to the situation in the Air Force where a “pay setting regulation” 
existed at the time Public Law 94 was enacted. 

Both of the Audit inquiries and the Assistant Secretary’s letter 
relate to that part of section 2 (c),5 U.S. C. 1113 note, as follows: 

(c) Each officer or employee— 

(1) (A) who with his position has been transferred, at any time during the 
period beginning January 1, 1952, and ending on the date of enactment of this 
Act, from the Crafts, Protective, and Custodial Schedule or the General Schedule 
to a prevailing rate schedule pursuant to the Classification Act of 1949 or title 
I of the Act of September 1, 1954 (Public Law 763, Bighty-third Congress) * * * 


(2) who at all times subsequent to such transfer was in the service of the 
United States * * *, 


(3) who is on such date of enactment being compensated under a prevailing 
rate schedule, and 
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(4) whose rate of basic compensation is less on such date of enactment than 
the rate to which he would have been entitled on such date of enactment if such 
transfer had not occurred (unless he is receiving such lesser rate by reason of 
an adverse personnel action resulting from his own fault), 
shall be paid basic compensation at a rate equal to the rate which he would 
have been receiving on such date of enactment (including compensation for each 
within-grade and longevity step-increase which he would have earned) if such 
transfer had not occurred until the day immediately following such date of 
enactment * * *. 


In our decision of November 2, 1955, B-125392, 35 Comp. Gen. 263— 
referred to in the above audit inquiries and in the Assistant Secretary's 
letter of May 21, 1956—we held—quoting the headnote—as follows: 

An employee whose position was converted from the general schedule to a pre- 
vailing rate schedule during the period between January 1, 1952, and the enact- 
ment date of the Federal Employees Salary Increase Act of 1955 is not entitled 
under the saved pay provisions in section 2 (c) of the act to a higher rate of com- 
pensation than that which he would have been receiving on such enactment date 
had his transfer not occurred until the following day, notwithstanding there is no 
comparable rate under the prevailing rate schedule. 

Primarily for consideration here is the validity of the Air Force 
instructions (AF-CPL 17-55, June 27, 1955) issued pursuant to section 
2(c). Such instructions were based on an administrative interpreta- 
tion that “a rate equal to the rate which he would have been receiving” 
must, in the absence of any provision to the contrary, refer to the 
rate which would have been paid under Air Force regulation AFM 
40-1, AF P9-7.19a (2). That regulation, however, merely governs 
the establishment of converted pay rates of Air Force civilian em- 
ployees whose positions are transferred from the Classification Act to a 
prevailing wage rate system. Paragraph P9.7-19a (2), provides that, 
if the existing classification rate falls between two wage step rates, the 
employee’s rate of pay will be adjusted to the higher of the two wage 
step rates. 

We note that such provision in the cited regulation AF P9 has been 
in effect several years and it appears to be in conformity with sections 
202 (7) and 802 (a) (2) of the Classification Act, 5 U. S. C. 1082 and 
1132. A similar provision is made in Air Force Civilian Personnel 
Letter 24-54, December 20, 1954, for retention of an employee’s existing 
Classification Act rate upon conversion to a prevailing rate position 
pursuant to Title I, section 114, of Public Law 763, approved Septem- 
ber 1, 1954, 68 Stat. 1108. However, there is no indication that such 
laws and regulations—which merely require the retention of a con- 
verted employee’s existing rate of pay—are to be applied for the retro- 
active salary increase purposes in giving effect to section 2 (c) of 
Public Law 94. As stated in our decision at 35 Comp. Gen. 263, 265, 
we know of no authority for payment to an employee of an amount 
greater than that to which he would have been entitled on the date 
of enactment of Public Law 94. In other words, if an employee was 
transferred from a Classification Act position to a prevailing rate 
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position during the period from January 1, 1952, to June 28, 1955, his 
pay for the retroactive period here involved under Public Law 94 
(March 13 to June 28, 1955) was for adjustment at a rate not in excess 
of the increased rate of his prior classified position which would have 
been applicable had he continued in such position until June 28, 1955. 
Any further adjustment required under the administrative “wage 
rate” regulations, referred to above, would be for prospective applica- 
tion only. 

As stated in yotir Department’s letter of May 21, 1956, our decision 
at 35 Comp. Gen. 263, did not mention existing administrative pay 
regulations. However, that decision did concern an express provision 
of Public Law 94 which expressly limits the basic compensation rates 
of employees coming within the purview of that law. Under the rules 
of statutory construction an existing administrative regulation not in 
conformity therewith must be regarded as modified accordingly. 
Hence, our answer to the question presented is in the affirmative. 

Accordingly, the retroactive payments in this case, and any similar 
payments as may be revealed in the pay record of other employees, 
properly are for refund as not being in conformity with law. 

The papers forwarded here with the Assistant Secretary’s letter of 
May 21, 1956, are returned. 


[B-128282] 


Bidders—Qualifications—Administrative Determinations 


An invitation which required bidders to establish their ability or lack of ability 
to perform helicopter operations placed the burden on the bidders to satisfy the 
Government that they had the personnel, equipment, and ability to perform the 
work, and, in the absence of evidence of bad faith or lack of reasonable factual 
basis in the administrative determination of the bidders’ qualifications, an 
award will not be disturbed. 


To the Secretary of the Interior, July 16, 1956: 


Reference is made to letter of June 15, 1956, from the Administra- 
tive Assistant Secretary, forwarding a letter dated May 15, 1956, 
from Pogue & Neal, Attorneys for Alaska Helicopters, Inc., and other 
enclosures. The attorneys protest the award of a contract by the 
Geological Survey to Economy Pest Control for helicopter services 
in Alaska and request that you defer any action under that contract 
until you have had an opportunity to consider the protest. It is 
stated in the letter of June 15, 1956, that in view of the urgent require- 
ment that the work covered by the contract be performed on schedule 
the contractor was authorized to proceed with the field work beginning 
on May 24, 1956. A decision is requested as to the propriety of the 
award of the contract. 
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By invitation No. 2083, issued January 17, 1956, the Procurement 
Officer, United States Department of the Interior, Geological Survey, 
Purchasing Section, advertised for bids to be opened February 13, 
1956, for furnishing helicopter operation in Alaska in accordance with 
the specifications and conditions stated in the invitation. Prospective 
bidders were advised on page 6 of the specifications to furnish with 
their bids information as follows: 

Notice to all Bidders: Each bidder shall furnish with his bid the information 
listed below. Failure to furnish the information listed below shall be con- 
sidered sufficient reason for the rejection of the bid. 

(a) Certification from each pilot and mechanic to the effect that they have 
read the specifications and conditions, fully understand the requirements thereof, 
have agreed to fly, or work as a mechanic, for the bidder in the event the bidder 
is awarded a contract, and agree to abide by all the specifications and conditions 
thereof. 

(b) Evidence of availability of supplies, parts and ability to meet current 
payroll needs. 

(c) Past record of performance on comparable contracts. 

(d) Proof of ownership and/or control of the helicopters the bidder proposes 
to use if awarded a contract. 

(e) Location at which bidder’s equipment (the equipment he proposes to use 
if awarded a contract) may be inspected by the contracting officer or his author- 
ized representative. 

(f) Octane rating of gasoline required for his helicopters. 

(g) Certified statement as per Paragraph 22 of the specifications. 

At the bottom of page 8 bidders were advised that, in determining 
the successful bidder, the Geological Survey would consider, in addi- 
tion to the bid price, the following factors: 

Characteristics and adaptability of equipment and personnel, the bidder’s 
financial responsibility, skill, experience, record of integrity in business, ability 
to furnish repairs and maintenance services, and past record of performance 
on comparable contracts. Any other factor not specifically mentioned or pro- 
vided for herein, in addition to that of the bid price, which will affect the final 
cost to the Government, will be taken into consideration in making award of 
the contract. 

The abstract of bids shows that 7 bids were received in response to 
the invitation, of which that of the protesting bidder was the second 
lowest. 

It is reported that the first, second, third and fourth lowest bids 
were rejected primarily for the reason that the past performance of 
those bidders on similar operations was such that it would not be in 
the best interest of the Government, either from the standpoint of 
the welfare of the Government’s personnel taking part in the operation 
or from the standpoint of successful completion of the project, to 
award to them a contract of the magnitude and importance here 
involved. It was determined also by the contracting officer that the 
fifth low bidder, Economy Pest Control, was a qualified bidder and 
had offered unqualifiedly to meet fully the requirements of the invi- 
tation for bids. Contract No. 14~-08-001-2610 was awarded to that 
bidder on or about March 27, 1956. 
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Specifically, the bid of Alaska Helicopters, Inc., was rejected on 
the bases, (1) that the bidder did not furnish with its bid data showing 
the date that each helicopter offered had passed the last periodic 
inspection required by the Civil Aeronautics Administration; (2) that 
past performance of this bidder—or of other companies controlled 
by the same individual—on Geological Survey contracts in Alaska and 
in the United States had not been satisfactory; and (3) that one pilot 
offered by this bidder was not acceptable to the Geological Survey, 
notwithstanding the fact that he had had considerable experience in 
piloting helicopters in Alaska and in the United States, due to non- 
cooperation and inadequate performance on a prior Geological Survey 
contract in Alaska. 

The protest of Pogue & Neal as set forth in the letter of May 15, 
1956, to you, states that although Alaska Helicopters, Inc., did not 
furnish the dates of the last periodic inspection required by the Civil 
Aeronautics Administration, it stated in its bid that the helicopters 
offered would be inspected by the Civil Aeronautics ‘Administration 
during the month of May prior to the inauguration of service under 
the contract. 

The letter of protest disputes the second reason given for rejection 
of the bid of Alaska Helicopters, Inc., and tenders a letter dated 
October 6, 1955, from the Coast and Geodetic Survey wherein appre- 
ciation was expressed for the excellent service and splendid coopera- 
tion received from that concern during the past season, and other 
testimonials from the Army Map Service, the Geodetic Institute 
of Denmark, Association of Professional Photogrammetrists, and 
Inter American Geodetic Survey in the Canal Zone, testifying to the 
know-how, courage, efficiency, reliability and experience of the em- 
ployees of other companies operated by James S. Ricklefs, namely 
Rick Helicopters, Inc., and U. S. Helicopter Service, Inc. These two 
companies are claimed to have performed approximately 80 percent 
of the helicopter mapping work performed in Alaska and to have 
done 5 times the volume of work performed in Alaska by their nearest 
competitor. 

The protestants also call attention to the paragraph at the bottom 
of page 10 and at the top of page 11 of the advertised conditions which 
provides that the contracting officer shall approve pilots to be utilized 
and that in the event he fails to approve any such pilot the contractor 
shal] submit names of other pilots and/or mechanics until approval of 
the contracting officer is obtained. Finally, it is claimed that “Alaska 
Helicopters, Inc., was never given a notification of a chance to replace 
the particular pilot to whom objection had been made.” 

It appears from the report of the contracting officer that the heli- 
copter operations covered by the invitation for bids in this case are 
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being required to support field survey operations to establish photo 
control points of an area of about 125,000 square miles centered on the 
Brooks range in Alaska. This area, which is stated to be north of the 
Arctic Circle, is in one of the most inaccessible wilderness areas on 
the North American continent and is being mapped in compliance 
with an urgent request of the Department of Defense for completion 
of the mapping of Alaska. In order to meet a rigid time schedule 
laid down by that Department, it is stated that it is absolutely neces- 
sary to complete the operation during this summer season. Because 
of this urgent time requirement and because of the danger to the Gov- 
ernment’s highly trained technical personnel that could result from 
incompetent helicopter operations in this remote and inaccessible area, 
it is considered of paramount importance that the helicopters and 
their operators be absolutely dependable. 

In specific response to that part of the protest disputing No. (1) 
of the reasons for rejecting the bid of Alaska Helicopters, Inc., the 
contracting officer reports that the helicopter operations were sched- 
uled to start and did start on May 24, 1956, and that had there been 
any delay beyond that date on the part of the Civil Aeronautics 
Administration in approving the helicopters offered by this bidder, 
such delay would have seriously interfered with and delayed the 
operations required by the contract. 

Concerning reason No. (2) for rejection of the bid, the contracting 
officer refers to two contracts between the United States Government 
and the Ricklefs companies, namely contract No. 14-08-001-174 with 
U. S. Helicopters, Inc. (Name changed to U. S. Helicopter Service, 
Inc., during the contract period) for furnishing 6 helicopters for oper- 
ation in Utah, Arizona, and New Mexico, during the fiscal years 1952 
and 1953, and contract No. 14-08-001-222 with Rick Helicopters, Inc., 
for furnishing 2 helicopters for operation in Alaska during the fiscal 
years 1953 and 1954. Aceording to the minutely detailed and docu- 
mented reports furnished by the Geological Survey officers having 
cognizance of those operations, the services performed under these 
two contracts were unsatisfactory in many respects. In the first con- 
tract performance was not satisfactory primarily because of ineffi- 
cient operation due to constant failure of planes to operate as a result 
of engine failures and other mechanical troubles, and unsatisfactory 
provision for prompt repairs and maintenance. Performance under 
the second contract was not satisfactory because of lack of cooperation 
and an excessive ratio of flying time to results accomplished. 

It is of course fundamental in the award of Government contracts 
that the fact that an award must be made after advertising for bids 
does not require the acceptance of the bid submitted by one not quali- 
fied to perform the necessary services, O’Brien v. Carney, 6 F. Supp. 





46 DECISIONS OF THE COMPTROLLER GENERAL [36 


761, 762. In making awards of such contracts the public interest 
requires that they be awarded only to the lowest responsible bidder 
in each case. Hibbs et al. v. Arensberg et al., 276 Pa. 24, 119 A. 727. 
This requirement is specifically stated in section 3 (b) of the Armed 
Services Procurement Act of 1947, 62 Stat. 21, 23, 41 U.S. C. 152, and 
in paragraph 8 (a) of the “Terms and Conditions of the Invitation 
for Bids” as follows: 

The contract will be awarded to that responsible bidder whose bid, con- 
forming to the invitation for bids, will be most advantageous to the Government, 
price and other factors considered. [Italics supplied.] 

The magnitude and importance of the operation here involved 
appear to be such as to warrant the requirement included in the 
invitation for bids that bidders furnish with their bids informa- 
tion which would enable the Government to establish their ability 
or lack of ability to perform the work and that bids be evaluated 
on the basis of certain factors which were designed to obtain for 
the Government maximum protection for its technical personnel and 
performance in strict accordance with the requirements of the 
advertised conditions and the contract to be awarded. The inclu- 
sion of such factors in the invitation for bids placed the burden 
upon bidders to satisfy the Government that they had the personnel, 
equipment, experience and ability to perform the work covered by the 
invitation. Determination of the qualifications of bidders is pri- 
marily the function of the administrative officers concerned, and in 
the absence of any showing of bad faith or lack of reasonable factual 
basis for the determination made, we are not required to object to 
action taken thereon. On the record before us we find no basis for 
disturbing the award made. 

Exhibits A, B and C furnished with the submission are returned 
herewith as requested. 


[B-128370] 


Pay—Training—Reservists—Two Drill Periods 


A reserve training period of more than eight hours instead of two training pe- 
riods scheduled in the next payroll quarter, may be considered as two drill 
assemblies for pay and allowance purposes rather than as duty in lieu of at- 
tendance at training assemblies, which is required by regulation to be held 
within the same payroll quarter. 


To Lieutenant Colonel O. A. Coleman, Department of the Army, 
July 17, 1956: 


Reference is made to your 5th endorsement (AKPSIFI-326) dated 
April 25, 1956, requesting advance decision on the propriety of paying 
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supplemental inactive duty training (reserve duty training) payrolls 
of Headquarters and Headquarters Battery and Batteries, A, B, C 
and D, 391st Antiaircraft Artillery Battalion (AW) (SP), USAR, 
Durant, Oklahoma, for the period from October 1, 1955, to December 
81,1955. The supplemental payrolls cover reserve duty training (in- 
active duty training) of officers and enlisted members of such units 
for attendance at a multiple training period held on Sunday, De- 
cember 11, 1955. You state that “Doubt is entertained as to the 
legality of the payments inasmuch as the multiple training assembly 
[held in lieu of two training assemblies scheduled for February 1956] 
was not conducted in the same payroll quarter covered by the sched- 
uled assemblies, 14 and 28 February 1956. The payroll quarters are 
1 October to 31 December 1955 and 1 January to 31 March 1956.” 

The Commander, Headquarters Fourth Army, Fort Sam Houston, 
Texas, in forwarding your request for decision, commented (in 6th 
endorsement dated May 2, 1956), as follows: 

1, Paragraph 6d (1), AR 140-250 is interpreted to apply to appropriate duty 


and equivalent training performed on an individual basis as distinguished from 
unit training. 


2. Paragraph 5a provides that not more than 35 percent of the authorized 
training assemblies may be conducted in any one quarter. This paragraph 
further provides that area commanders may authorize deviation from the fore- 
going in cases wherein they deem such action is warranted. 

8. This headquarters is not cognizant of any requirement that the dates of 
scheduled assemblies for which a multiple training assembly is conducted be 
shown on the payroll. 


4. It is the opinion of this headquarters that so long as a multiple training 
assembly is conducted in lieu of regularly scheduled training assemblies and the 
combined total of such assemblies for the quarter does not exceed 35 percent of 
the authorized assemblies, that personnel are entitled to be paid. 

Section 501 (a) of the Career Compensation Act of 1949, 63 Stat. 
825, 37 U. S. C. 301, provides for the compensation payable to reserve 
personnel, under such regulations as the Secretaries concerned may 
prescribe, for each regular period of instruction, or period of appro- 
priate duty, at which they shall have been engaged for not less than two 
hours, or for the performance of such other equivalent training, in- 
struction, or duty or appropriate duties, as may be prescribed by the 
Secretary concerned. 

Paragraph 42b, Army Regulations No. 140-305, dated December 5, 
1952, as changed by Changes No. 4, dated August 29, 1955, provides, in 
pertinent part, as follows: 

Training assemblies for Reserve duty training. A training assembly is a duly 
authorized and scheduled period of training conducted by the unit on reserve 


duty status and of not less than 2-hours’ duration, exclusive of rest periods 
and interruptions. 


* = * * a > * 
[(1) Single formation assembly.] 
{(2) Split assembly.] 


(8) (Added) Multiple training periods. A duly ordered training assembly 
of a company or similar unit, or a period of equivalent training or instruction 


427142 O—57——6 
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held during 1 calendar day in lieu of regularly scheduled armory drill periods in 
which more than 1 drill period is authorized. For each such multiple training 
period conducted for 8 hours or more, a maximum of 2 drill assemblies may be 
authorized for pay and retirement purposes. 

Army Regulations No. 140-250, dated October 7, 1952, effective 
January 1, 1953, provide, in pertinent part, as follows: 

6. Entitlement to Pay. 

* * as e + o . 


d. Restrictions on payment. 

(1) The combined number of training assemblies, periods of appropriate duty, 
and periods of equivalent training for which pay is authorized will not exceed 
the total number of training assemblies authorized and scheduled for pay for 
the payroll quarter for the unit to which the reservist is assigned. Duty per- 
formed in lieu of attendance at the scheduled training assemblies must be 
performed within the same payroll quarter as the scheduled assembly. Orders 
directing such duty must be issued in advance of both the regularly scheduled 
training assembly and the equivalent training or appropriate duty which is 
performed in lieu thereof. 

While it is stated in the papers accompanying your submission that 
attendance at the multiple training period held on December 11, 1955, 
was in lieu of attendance at two armory drills which once had been 
scheduled to be held in February 1956, it is our view that, under the 
definition of “Training assemblies for Reserve duty training” as 
changed by Changes No. 4, dated August 29, 1955, to paragraph 42b of 
Army Regulations No. 140-305, the duty performed on December 11, 
1955, reasonably may be considered duty performed at a “duly ordered 
training assembly” on that date rather than “Duty performed in lieu 
of attendance at the scheduled training assemblies” within the meaning 
of paragraph 6d (1), AR 140-250. 

Accordingly, assuming that the military training period conducted 
on December 11, 1955, was eight hours or more in duration and that 
such duty was authorized by competent authority to be considered as 
two drill assemblies for pay and retirement purposes (see paragraph 
42b, AR 140-305, quoted above), payment on the supplemental pay- 
rolls, which are returned herewith, is authorized, if otherwise correct. 


[B-128172] 


Post Office Department—Lease-Purchase Program—Real 
Estate Options 


The purchase of an assignable real estate option by the Post Office Department 
in carying out its lease-purchase program is not a purchase of land or an interest 
in land which is prohibited by statute. 


To the Postmaster General, July 18, 1956: 


Reference is made to letter of June 7, 1956, from the Deputy Post- 
master General, requesting our opinion as to the authority of the Post 
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Office Department to use appropriated funds to purchase assignable 
real estate options in carrying out its lease programs under sections 
11-14, 577, and 794f of Title 39, United States Code. 

It is explained that whenever it is determined a new postal facility 
is required, a survey is made to determine the size of the needed facility 
and the best location thereof service-wise since, when the Department 
does not itself select the location, the bidders usually offer different 
sites which may not be satisfactory from a service standpoint. Ac- 
cordingly, in a growing number of instances, the Department is resort- 
ing to the practice of selecting the site upon which it wishes the 
facility to be constructed. If the Department merely informed the 
prospective bidders of the selected site, they would approach the owner 
of the site who could then play off one against the other and thus in- 
crease the sale price. The increased sales price of the site would ulti- 
mately be reflected in a higher rental of the leased quarters. To elimi- 
nate this bidding up of the sales price, the Department has been at- 
tempting to obtain an assignable option to the site. In addition, if an 
option were obtained by one prospective bidder, the Department would 
be compelled to deal with the optionee if it desired to build on the site, 
and competition for the erection of the facility would be effectively 
eliminated. 

After the assignable option is obtained, the Department draws up 
the plans and specifications for the facility. In some instances it is 
found desirable to prepare these in a preliminary fashion only, leaving 
to lease proponents the working out of details. The lease inspectors 
and other Post Office officials concerned in the procurement of leased 
quarters then try to interest people to construct the facility. Although 
under section 794f of 39 U.S. C., advertisement is not required except 
when leases are obtained pursuant to 39 U. S. C. 903, competition is 
generally developed by means of advertisement, personal solicitation 
of persons who may be interested, or both. After the bids are received, 
they are analyzed and negotiations are often times entered into con- 
cerning the rent, term of years, building specifications, ete. If a major 
facility is involved, a great deal of time must necessarily elapse between 
the time the option is granted to the Department and the time the 
Department assigns the option to the successful bidder who in turn 
actually exercises the right or privilege conferred by the option. When 
the Department's plans and specifications are not complete, the various 
proponents must bear the expense of a portion of the Architectural 
and Engineering work. For this reason also, negotiation with bidders 
with regard to various features of their proposals is a necessity, thus 
precluding application of 41 U. S. C. 5, which requires competitive 
bidding. 

It is explained also that while the option recites that the Depart- 
ment has paid one dollar as a consideration, the Department does not 
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in fact pay the one dollar since, generally, the optionors do not insist 
that it be paid. In certain instances, however, when the optionor 
has insisted upon the receipt of the one dollar, postal officials have 
paid it out of their own funds rather than see the project fall through. 
In other instances, requests by would-be optionors for more than nom- 
inal consideration have been refused. 

It is stated that since, in most states, an option unsupported by con- 
sideration may be withdrawn at any time prior to acceptance, your 
Department feels that inasmuch as the assignable options are secured 
in aid of a Government activity, appropriated funds may be used to 
provide the necessary consideration for such options. However, doubt 
as to the availability of appropriated funds is said to arise by reason 
of the provisions of 41 U.S. C. 14 which states: 


No land shall be purchased on account of the United States, except under a 
law authorizing such purchase. 

It appears that authority to purchase options is contained in 39 
U.S. C. 903. However, as indicated, the Department has determined 
not to use that authority in connection with the lease program con- 
sidered herein. While the provisions of 39 U. S. C. 907 provide that 
leases negotiated under 39 U. S. C. 903 are subject to the advertising 
requirements of 41 U. S. C. 5, that authority is supplemental to the 
provisions of law under which the Department desires to operate. 

It is generally agreed that before an option is exercised there is no 
relation of vendor and purchaser and the optionee has no legal or 
equitable interest in the land. 55 Am. Jur., Vendor and Purchaser, 
sections 28 and 43. Consequently, it appears that the purchase of 
options such as here involved would not constitute a purchase of land 
or an interest in land. The numerous cases cited in your submission 
support such conclusion. Hence, the prohibition against the purchase 
of land contained in 41 U.S. C. 14 would not be applicable to purchases 
of assignable options. 

Accordingly, if it be determined administratively that it is neces- 
sary to purchase such options at a nominal or more than nominal 
consideration in order to effectively carry out the Department’s lease 
program under the authority hereinbefore cited, funds provided for 
payments under the leases would be available for such purchases. 35 
Comp. Gen. 129. 


[[B-128272] 


Roads—Disaster Relief—Declaration of Emergency Re- 
quirement 


Federal highway reconstruction payments to the State of North Carolina, for 
damages resulting from the 1955 hurricanes, will not be objected to if the issu- 
ance of a proclamation of emergency nine months after the disaster is adminis- 
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tratively determined to comply with section 7 of the Federal-Aid Highway Act of 
1952, which requires a declaration of emergency, in view of other steps which 
were taken to comply with conditions for entitlement to Federal aid. 


To the Secretary of Commerce, July 18, 1956: 


Reference is made to your letter of June 12, 1956, with enclosures, 
requesting our opinion as to whether the Governor of North Carolina 
has complied with the condition set forth in section 7 of the Federal- 
Aid Highway Act of 1952 in connection with the request of the State 
of North Carolina for emergency funds as provided by said section 
for the repair or reconstruction of bridges and sections of highways on 
the Federal-aid systems which were damaged by three hurricanes in 
1955. 

Section 7 of the Federal-Aid Highway Act of 1952, 66 Stat. 161, 
authorized an emergency fund for expenditure by the Commissioner 
of Public Roads, after receipt of an application therefor from the 
highway department of any State, in the repair or reconstruction of 
highways and bridges on the Federal-aid highway systems which 
suffered serious damage as the result of disasters over a wide area by 
reason of certain natural catastrophes, specifically including hurri- 
canes. The Federal share of the expense of such repair or reconstruc- 
tion is limited to 50 percent of the cost thereof, and it is further pro- 
vided that no expenditure shall be made under this section in any State 
unless an emergency has been declared by the Governor of such State 
and concurred in by the Secretary of Commerce. 

Operating procedures for the emergency assistance authorized by 
section 7 of the 1952 act and section 9 of the Federal-Aid Highway 
Act of 1950, 23 U. S. C. 13a, which first contained the requirement for 
declaration of emergency and concurrence therein by you, are set forth 
in Bureau of Public Roads General Administrative Memorandum No. 
335 of January 10, 1951, and Supplement 1 thereto of October 6, 1952, 
copies of which were forwarded with your letter. These procedures 
require a State highway department desirous of securing emergency 
funds under section 7 to file a preliminary application with the Com- 
missioner of Public Roads through the District Engineer promptly 
after occurrence of the damage, whereupon the District Engineer will 
arrange for a field study and report upon the extent of the damage and 
the approximate cost of restoration or reconstruction. After declara- 
tion of an emergency by the Governor and the concurrence by you and 
a finding by the Commissioner of Public Roads that an allocation of 
emergency funds is justified by the conditions, the State highway de- 
partment is so advised and then must submit a detailed program of 
projects. 

The eastern portion of the State of North Carolina was struck by 
hurricanes “Connie,” “Diane,” and “Ione” on August 11, August 18, 
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and September 19, 1955, respectively, and suffered severe and exten- 
sive damage therefrom. Your letter and enclosures indicate that im- 
mediately after each hurricane the Governor advised the President 
of the United States of the “major disaster” conditions existing in the 
State as a result thereof and requested Federal assistance under the 
provisions of Public Law 875, 81st Congress, 64 Stat. 1109, 42 U.S. C. 
1855, and that such assistance was granted. Public Law 875, which 
provides disaster assistance unrelated to and separate and distinct 
from the emergency assistance provided by section 7 of the Federal- 
Aid Highway Act of 1952, does not require the formal declaration of 
an emergency by the Governor of the State involved, but provides 
Federal aid upon the determination by the President that the disaster 
is or threatens to be of sufficient severity and magnitude to warrant 
such aid and the certification by the Governor that such aid is needed 
and that a reasonable amount of State or local funds will be expended 
to alleviate the catastrophe. 

The Governor of the State of North Carolina fulfilled the require- 
ments of Public Law 875 and the State received aid thereunder, but 
no formal declaration of emergency with respect to the three hurri- 
canes, as required by section 7 of the Federal-Aid Highway Act, was 
made until May 23, 1956. Moreover, by letter of September 26, 1955, 
one week after the third hurricane, the North Carolina State Highway 
Engineer advised the District Engineer of the Bureau of Public Roads 
at Raleigh, North Carolina, that insofar as he knew the State High- 
way and Public Works Commission of North Carolina did not plan 
to request section 7 emergency funds. However, on September 20, 
1955, immediately after the third hurricane, the District Engineer at 
Raleigh had instituted the field study provided for by GAM No. 335 
and the report thereon has been made. Also, by letter of December 
14, 1955, a little under three months after the third hurricane, the 
State requested Federal assistance under section 7 and on February 
20, 1956, submitted a detailed program as required by GAM No. 335. 
This program was not approved, since at that time the Governor had 
not formally declared an emergency as required by section 7, and fur- 
ther action thereon has been held in abeyance. Subsequently, on May 
93, 1956, the Governor of North Carolina issued a formal proclama- 
tion of emergency declaring that “a State of emergency did exist in 
these coastal areas in the eastern part of North Carolina” beginning 
with the first hurricane and continuing through and augmented by 
the remaining two, specifying the counties involved, and requesting 
your concurrence. This proclamation further stated that the total 
damage exceeded $193,000,000 of which $506,763.60 comprised the 
damage to the Federal-aid highway systems. 

While the intent of Congress in enacting section 7 of the 1952 act 
and its predecessor, section 9 of the 1950 act, apparently was to author- 
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ize prompt assistance in repairing roads and bridges on the Federal- 
aid highway system which were damaged by the specified catastrophes 
(see page 5, Senate Report No. 1596, 82d Congress), the acts and their 
histories are silent with respect to a time limitation for a declaration 
of emergency by the Governor of the State. Although promptness is 
obviously desirable, it is equally obvious that the main objective of 
this legislation was to assist the States in repairing or reconstructing 
such damaged highways and bridges. 

As stated in your letter, the Governor in reporting the existence of 
“major disaster” conditions in seeking aid under other Federal legis- 
lation may well have thought he had taken the necessary steps to 
establish an emergency. In view of the action taken by him, the 
action taken by the District Engineer on September 20, 1955, in dis- 
patching teams of men to survey and report on the damage and the 
State’s letter of December 14, 1955, requesting Federal-aid partici- 
pation in emergency repairs, it would seem that all necessary steps 
short of a formal declaration of emergency by the Governor were 
taken. Accordingly, we would not raise any question if you should 
determine that the Governor of North Carolina has complied with 
the condition set forth in section 7 of the Federal-Aid Highway Act 
of 1952. 


[B-106864] 


Transportation—Vessels—Foreign—Excessive Cost, Delay, 
Etc., by American Vessels as Justifying Use 

A foreign vessel which furnishes direct service between the port of origin of 
ocean travel and the port of destination may be used for official Government 
travel when the use of an American vessel would involve additional rail or 


ship travel in excess of twelve hours, provided comparative waiting time is 
considered. 


Employees whose official travel originates or terminates at a port serviced by 
foreign vessels are not required to transship in order to utilize American vessels. 


To the Secretary of State, July 19, 1956: 


On March 24, 1956, the Assistant Secretary-Controller requested 
our decision upon the question whether the provisions of Foreign 
Service Circular No. 81, dated May 7, 1954 (now in sections 131.4 and 
151 of the Foreign Service Manual, as amended February 23, 1956), 
correctly state the intentions of our decisions in applying section 901 
of the Merchant Marine Act of 1936, 49 Stat. 2015, 46 U. S. C. 1241. 

The referred-to statute provides as follows: 


Any officer or employee of the United States traveling on official business 
overseas or to and from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States where such ships are available unless the necessity of his mission 
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requires the use of a ship under a foreign flag: Provided, That the Comptroller 
General of the United States shall not credit any allowance for travel or shipping 
expenses incurred on a foreign ship in the absence of satisfactory proof of the 


necessity therefor. 

Section 4.2b of Foreign Service Circular No. 81 (section 131.43b 
of the Manual), which the Department issued prescribing the policies 
and procedures to be applied when travel or transportation by ship 
is involved provides as follows: 
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When direct American ships do not operate between the port nearest to the 
place where official travel originates and the port nearest to the authorized 
destination, and direct foreign ships do so operate, an employee and his 
dependents shall use the direct foreign ship. 

In our decision of February 1, 1952, B-106864 (31 Comp. Gen. 351), 
which was rendered with the objective of establishing general policy 
guide lines governing the use of foreign vessels for your Department, 
we held, in answer to question 2, as follows: 

In view of the purpose of section 901, economy alone generally may not be 
relied upon as the basis for using foreign vessels. However, where a routing 
designed to utilize an American vessel involves considerable land travel or 
transportation on a foreign vessel for a part of the journey with a consequent 
trans-shipment to an American vessel at excessive extra cost and delay, foreign 
vessels furhishing direct transportation between the port of origin of the travel 
and the port of destination generally may be used. * * * [Italics supplied.] 

Our decisions of October 20, 1953, and July 26, 1955, B-106864, 
held that employees assigned to posts in the Netherlands, or at Brus- 
sels, Belgium, or Bonn, Germany, may not be authorized generally 
to utilize ships of foreign registry in traveling to and from the United 
States, because utilization of American vessels “involves travel by 
rail, or ship and rail, of less than a day.” The holdings in those 
decisions were incorporated into Foreign Service Circular No. 81 as 
an exception to section 4.2b and it is now provided in section 131.4 of 
the Foreign Service Manual that employees assigned to any post in 
Germany, the Netherlands, Belgium, or Luxembourg are required to 
use American ships because of the nearness of ports at which Amer- 
ican ships are available. 

The Assistant Secretary-Controller says that aside from these 
exceptions, it was the intention of the Department, and he believes it 
was our intention, that the provisions of section 4.2b of the Foreign 
Service Circular No. 81 should be applied throughout the world. 

While under 31 Comp. Gen. 351, foreign vessels furnishing direct 
service may be used generally where the port of origin of the ocean 
travel and the port of destination are not both served by American 
vessels, there is the explicit requirement that a routing designed to 
utilize an American ship involves transshipment “at excessive extra 
cost and delay.” This requirement was the basis for our cited deci- 
sions of October 20, 1953, and July 26, 1955, and there is nothing 
contained in them to indicate that the underlying reasons for the 
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holding are confined to the specific areas there involved. The Cir- 
cular, except for the referred-to specific exception, authorizes the 
use of foreign vessels furnishing direct service without a requirement 
that the alternative transshipment required for use of American ves- 
sels be at excessive extra cost or delay. Having in mind the primary 
purpose of section 901, mere inconvenience to the traveler, reasonable 
delays and minor economies are not factors which normally would 
justify the use of foreign vessels over those operating under the 
American flag. To hold that the requirement of excessive extra cost 
and delay be limited to a specific area in Europe and would not be 
applicable to the rest of the world would, in our opinion, defeat the 
purpose of the statute. Consequently, we conclude that section 4.2b 
of Foreign Service Circular No. 81 and section 131.43b of the Foreign 
Service Manual so far as they provide general authority for the use 
of foreign vessels furnishing direct service without a requirement 
that a routing designed to utilize American vessels involve excessive 
extra cost and delay do not correctly state the purpose of our decisions 
concerning the use of foreign vessels. 

However, the term “at excessive extra cost and delay” is abstract 
and is capable of different interpretations according to the particular 
situations involved. Consequently, its literal incorporation into ap- 
plicable sections of your regulations without further definition would 
not serve the purpose thereof which is to provide general policy guide 
lines, consistent with our decisions, for application to particular situ- 
ations without the requirement that the matters covered therein be 
submitted to our Office for advance decision. While in our decisions 
of October 20, 1953, and July 26, 1955, general authorization for the 
use of foreign vessels furnishing direct service was not given because 
a routing designed to utilize American vessels in the areas concerned 
“involves travel by rail, or ship and rail, of less than a day,” we under- 
stand that, as an actuality, in the areas there concerned the transship- 
ment required to utilize American vessels would not involve additional 
travel by rail, or ship and rail, in excess of 12 hours. Even though 
section 901 of the Merchant Marine Act of 1936 requires the use of 
vessels of American registry whenever available, it does not require 
an unreasonable procedure to be followed. A-78260, July 22, 1936; 
A-36517, May 8, 1931. It might appear unreasonable to extend the 
limitations of our decisions of October 20, 1953, and July 26, 1955, 
beyond the approximate travel time there involved. Therefore, we 
would not be required to object to a definition of the term at “excessive 
extra cost and delay” in your regulations as meaning “when a trans- 
shipment designed to utilize an American vessel involves additional 
travel by rail and/or ship in excess of 12 hours.” Comparative wait- 
ing time involved, however, is to be continued to be given considera- 
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tion. Furthermore, it would appear desirable to draw a distinction 
between situations involving official travel which originates or termi- 
nates at a port and official travel which originates or terminates at an 
inland city. In the former, where foreign vessels furnishing direct 
service are available, no transshipment would be required if foreign 
vessels were used and, in the latter, transshipment is required in any 
event. It would appear unreasonable to require an employee sta- 
tioned at a port where foreign vessels furnishing direct service are 
available to travel overland or by sea to another port in order to utilize 
an American vessel. As stated above, section 901 does not require an 
unreasonable procedure to be followed. Consequently, it may be 
stated as a general rule that employees whose official travel originates 
or terminates at a port serviced by foreign vessels are not required 
to transship in order to utilize American vessels. A-36237, April 30, 
1931. 

The Assistant Secretary-Controller points out that our Office has 
recently questioned the use of foreign vessels in the following 
situations: 
























(1) Justification was requested for travel on a foreign ship from Oslo, 
Norway, directly to New York instead of going by rail and ship to Bremerhaven, 
Germany, to use an American ship. 

(2) Justification was requested for travel via foreign vessel from New York 
to Southampton (there being no American vessel within a reasonable time— 
5 days) instead of using an American ship from New York to Marseilles, France, 
on the coast of the Mediterranean, and crossing the entire country of France by 
rail and then crossing the English Channel. 

(3) Justification was requested for use of a foreign vessel from Copenhagen, 
Denmark, directly to New York instead of going to Bremerhaven, Germany, 
where an American vessel was available. 

Our records indicate that the travel involved in situations (1) and 
(3) originated at Stockholm, Sweden, and that situation (2) involved 
travel by foreign vessel from New York to Plymouth, England. It 
appears that a routing designed to utilize American vessels in the three 
situations referred to above would involve additional travel by rail 
and/or ship in excess of 12 hours. Accordingly, we conclude that in 
such situations, American vessels were not available within the pur- 
view of section 901 of the Merchant Marine Act of 1936. 

We hope that the foregoing comments will serve to alleviate some 
of the administrative difficulties involved in the authorization for the 
use of foreign vessels. However, we recommend that specific cases 
involving any doubt regarding the propriety of the use of foreign 
vessels continue to be submitted to our Office for advance decision. 
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[B-127763] 


Gratuities—Six Months’ Death—Inclusion of Flight Pay 


A Naval reservist who, while on authorized leave from duty requiring frequent 
and regular participation in aerial fights, was admitted to a civilian hospital for 
treatment for poliomyelitis, which subsequently caused his death, may not be 
regarded as having his flight status automatically suspended by reason of the 
hospitalization and, therefore, the member’s widow is entitled to have the addi- 
tional flight pay included in the six months’ death gratuity payment. 


To L. A. Campbell, United States Navy Finance Center, July 19, 
1956: 


The Acting Judge Advocate General of the Navy, by direction of 
the Secretary of the Navy, forwarded to this Office your letter of 
March 26, 1956, requesting decision as to the propriety of paying a 
voucher, enclosed therewith, in the amount of $1,200, representing six 
months’ death gratuity (flying pay only) in the case of Lieutenant 
Lewis W. Hall, United States Naval Reserve, who died on August 28, 
1955. It is stated that Lieutenant Hall’s widow was paid the gratuity, 
including $1,200 as flying pay portion, and subsequently, at the re- 
quest of the Department of the Navy, refunded the amount of $1,200. 

It appears that on August 13, 1955, while on authorized leave, Lieu- 
tenant Hall was admitted to University Hospital, Columbus, Ohio, 
for treatment for poliomyelitis. Although no direct statement to that 
effect has been furnished, it is apparent from the evidence submitted 
that he was serving on extended active duty. Also, it appears that on 
August 13, 1955, Lieutenant Hall was under orders requiring frequent 
and regular participation in aerial flights; that he had met flight re- 
quirements for the month of July 1955; and that he had not made 
sufficient flights in August to qualify for flying pay for 28 days. It 
further appears that on August 28, 1955, Lieutenant Hall died of 
poliomyelitis. 

Section 1 of the act of June 20, 1949, 63 Stat. 201, 34 U. S. C. 855c-1, 
provides that all officers of the Naval Reserve who, if called or ordered 
into the active naval service by the Federal Government for extended 
naval service in excess of 30 days, suffer disability or death in line of 
duty from disease while so employed “shall be deemed to have been 
in the active naval service during such period, and they or their bene- 
ficiaries shall be in all respect entitled to receive the same pensions, 
compensation, [and] death gratuity * * * as are now or may here- 
after be provided by law or regulation” for officers of corresponding 
grades and length of service of the Regular Navy. 

The act of June 4, 1920, 41 Stat. 824, as amended, provides, in per- 
tinent part, as follows (quoting from 34 U. S. C. 943) : 


Immediately upon official notification of the death from wounds or disease, 
not the result of his or her own misconduct, of any officer, enlisted man, or nurse 
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on the active list of the Regular Navy or Regular Marine Corps, or on the retired 
list when on active duty, the Paymaster General of the Navy shall cause to be 
paid to the widow, and if there be no widow, to the child or children, and if 
there be no widow or child, to any other dependent relative of such officer, enlisted 
man, or nurse previously designated by him or her, an amount equal to six 
months’ pay at the rate received by such officer, enlisted man, or nurse at the 
date of his or her death. * * *. 


Paragraph 044087-1, Navy Comptroller Manual, is as follows: 


General. The commanding officer will suspend from flying any officer, warrant 
officer, or enlisted member under his command who, in his opinion, is unfit for 
flying, except as a result of an aviation accident. Personnel injured or in- 
capacitated as a result of an aviation accident will not be suspended from flying. 
A suspension for a minor sickness or injury in the case of an officer, warrant 
officer, or aviation pilot is made and revoked by the commanding officer; no 
confirmation is necessary. A suspension for other than a minor sickness or 
injury must be confirmed by the Bureau of Naval Personnel. When the com- 
manding officer considers the member thus suspended to be again fit for flying, 
he is authorized to revoke the suspension and will report his action to the 
Bureau of Naval Personnel. Confirmation of such action results in the removal 
of the suspension from the date of revocation by the commanding officer. In the 
case of an enlisted member, except an aviation pilot, both the suspension and 
revocation are always made by the commanding officer; no confirmation is nec- 
essary whether the sickness or injury be minor or otherwise. The commanding 
officer will immediately inform the disbursing officer of any suspension from 
flying duty, giving the name of the member, the date suspended, and the reason. 
He will similarly inform the disbursing officer of the revocation of a suspension. 
In this connection, for the purpose of determining entitlement to aviation pay, 
the receipt of a Hospital Ration Notice (S. and A. Form 534) is considered notifi- 
eation to the disbursing officer that an automatic suspension from flying duty 
exists. 

Under a statute similar to the above act of June 4, 1920, it was held 
in decision of February 14, 1928, 7 Comp. Gen. 476, that although an 
Army officer, under flight orders, died without having made any flights 
during the three months succeeding the quarter in which he last met 
flight requirements, flying pay, nevertheless, properly was for inclu- 
sion in computing the death gratuity. Such conclusion was reached 
on the basis that, but for his death, the officer could have met the 
prescribed flight requirements and that, therefore, the rate of pay 
received by him at the date of his death included flying pay. 

In decision of April 12, 1955, B-122105, involving the same statute 
considered in the decision of February 14, 1928, it was held that flying 
pay was not for inclusion in the death gratuity payable in the case of 
an officer who, on the date of his death, had been suspended from 
flying duty. It was said in that decision that “A member is not en- 
titled to additional pay for flying when suspended from flying duty 
and, hence, when a member dies while under such suspension, pay for 
flying should not be included in the rate of pay at date of death for the 
payment of the six months’ death gratuity.” 

In the present case it is stated (in the Comptroller of the Navy’s 
second endorsement on your letter of March 26, 1956), that while 
Lieutenant Hall had not been suspended from flying duty at the time 
of his death, paragraph 044087-1, Navy Comptroller Manual (quoted 
above) directs that “action be taken to suspend an officer’s flying status 
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when he is, in the opinion of the commanding officer, unfit for flying” 
and that “From the nature of this officer’s illness it appears * * * 
[that paragraph] would have been applicable.” 

The distinguishing feature between the cases considered in the de- 
cisions of February 14, 1928, and April 12, 1955, is that the officer in 
the later case had been suspended from flying duty. Under the regu- 
lations quoted above, a suspension from flying duty because of unfit- 
ness for flying generally is a matter of discretion on the part of the 
individual’s commanding officer. Lieutenant Hall’s commanding offi- 
cer apparently did not suspend him and there appears to be no sufficient 
basis, under the quoted regulations, for holding that Lieutenant Hall’s 
admission to the University Hospital at Columbus worked an auto- 
matic suspension of his flight orders. 

Accordingly, it is our conclusion that Lieutenant Hall’s case is gov- 
erned by the rule established in 7 Comp. Gen. 476 and payment on 
the voucher, which is returned herewith, is authorized, if otherwise 
correct. 


[B-127816] 
Aliens—Departure Bonds—Refund of Collateral 


On the breach of a departure bond which was posted on behalf of a nonimml- 
grant alien, the surety who, by a power of attorney, agreed that the United States 
Treasury bond furnished as collateral could be converted and applied by the 
Attorney General in satisfaction of any damages in effect made a voluntary pay- 
ment and, under the rule that money voluntarily paid cannot be recovered, such 
collateral may not be refunded even though the alien was subsequently admitted 
to permanent residence in the United States retroactively to a date preceding the 
breach of the bond. 


To the Attorney General, July 20, 1956: 


Reference is made to letter dated May 3, 1956, from the Administra- 
tive Assistant Attorney General, requesting a decision whether the 
Immigration and Naturalization Service may refund the amount of 
collateral posted on behalf of a nonimmigrant alien. 

The collateral was converted upon breach of a condition of the 
bond that the alieh depart from the United States on or before a certain 
date. However, subsequent to the breach, the alien was admitted 
under section 4 of the Displaced Persons Act of 1948, as amended, 50 
U.S. C. App. 1953, to permanent residence in the United States ret- 
roactively as of a date preceding the violation of the bond. 

It is explained in the Assistant Attorney General’s letter that a case 
in point is that of Sylwka Goldwag who, on July 8, 1948, was admit- 
ted to the United States as a temporary visitor for pleasure, her stay 
not to extend beyond January 6, 1949, and who posted a $500 departure 
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bond secured by a United States Treasury bond in that amount. Her 
right to remain as a temporary visitor was later extended with the 
consent of the surety to July 6, 1950. On July 31, 1950, she applied 
for adjustment of immigration status under section 4 of the Displaced 
Persons Act of 1948. It is reported that, on October 9, 1951, the bond 
was declared breached as of July 6, 1950, because the alien’s temporary 
right to stay in the United States then had expired and a violation of 
the bond terms had occurred prior to receipt, on July 31, 1950, of the 
application for adjustment of her status. The proceeds of the 
breached bond were deposited in the Treasury during January 1952 to 
the credit of the proper miscellaneous receipt account. The alien’s 
application for adjustment of status was approved by the Congress in 
Joint Resolution No. 191 dated July 1, 1952, 66 Stat. B57, and a retro- 
active record of lawful entry for permanent residence was created as of 
July 9, 1948, the date of the subject’s last entrance into the United 
States. 

It is stated that following the decision of the United States District 
Court for the Southern District of New York on June 16, 1953, in the 
case of United States y. Manufacturers Casualty Company, 113 F. 
Supp. 402, your Department adopted the policy of not attempting to 
effect collections on departure bonds where the alien has been granted 
the right to permanent residence in a manner which retroactively made 
his status lawful as of a date prior to the violation of the departure 
bond. It is further reported, however, that where the amount of the 
bond had been paid by the surety, your Department ruled that no 
reimbursement by administrative means was authorized when the pay- 
ments were voluntarily made. However, some doubt is expressed as 
to whether the conversion of collateral as in the Goldwag case properly 
may be termed voluntary. 

The departure bond in the instant case by its terms bound.the surety 
of the alien to the payment of $500 “as liquidated damages and not 
as a penalty to be paid to the United States.” The bond recites its 
conditions as follows: 

NOW, THEREFORE, the conditions of this obligation are such that if the said 
alien is admitted temporarily as a tourist or visitor for pleasure he shall not 
engage in any business or occupation or employment for hire, or if admitted 
temporarily for business he shall not engage in any business or occupation or 
employment other than that given as a reason for his request for temporary 
admission, and shall actually depart permanently from the United States, without 
expense to the United States, on or before January 6th, 1949, and if the Immigra- 
tion and Naturalization officer in charge of the port of New York shall receive 
from the above-bounden obligors at least five (5) days prior to such departure 
information as to the date thereof and name or designation of the vessel or 
other means of conveyance by which the alien shall depart, then this obligation 
to be void; otherwise to remain in full force and virtue. * * * 

A power of attorney executed by the surety conferred authority on 
the Attorney General and his successors in office, to collect, sell, assign, 
and transfer the United States Treasury bond which is described in 
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the power of attorney and which was pledged as security for the 
departure bond. The power of attorney contains the following con- 
dition which the surety agreed to: 

* * * in case of any default in the performance of any of the conditions and 
stipulations of such undertaking, my said attorney shall have full power to 
coliect said bonds /notes or any part thereof, or to sell, assign, and transfer said 
bonds/notes or any part thereof, without notice, at public or private sale, free 
from any equity of redemption and without appraisement or valuation, notice 
and right to redeem being waived, and to apply the proceeds of such collection, 
sale, assignment, or transfer, in whole or in part to the satisfaction of any 
damages, demands, or deficiency arising by reason of such default, as my said 
attorney may deem best. 

The above quoted provisions of the bond and power of attorney 
together evidence a contractual agreement whereby the surety deposits 
into the possession of the Attorney General a United States Treasury 
bond as security for the faithful performance by the alien of the con- 
ditions and obligations of the departure bond and agrees in the event 
of default of conditions of said bond that the Attorney General, as 
his attorney in fact, may convert such bond and apply the proceeds, 
in satisfaction of any damages sustained by the United States by 
reason of such defaults. By the terms of such agreement the surety 
divests himself from all rights to and control over the collateral after 
a violation of the departure bond obligation has occurred. 

Furthermore in the particular case here involved the record, as 
established from documents furnished our Office informally, shows 
that by a letter dated January 7, 1952, the surety on the alien’s bond 
was notified of the breach of the bond conditions and that the collateral 
on the bond was being covered into the United States Treasury. At- 
tached to the letter was a copy of the order of the Assistant Commis- 
sioner, Adjudication Division, declaring the bond posted on behalf of 
Sylwka Goldwag as being breached as of July 6, 1950. No protest to 
such action appears to have been made by the surety. 

Under the circumstances, and considering the conditions of the bond 
agreement and the power of attorney, it seems proper to regard ihe 
surety as having made a voluntary payment at the time the collateral 
was converted. Hence, there would be for application the ruling of 
the Deputy Attorney General of June 14, 1953, set out in your memo- 
randum, to the effect that there was no authority for reimbursement 
by administrative means when payments are voluntarily made. This 
is consonant with the rule that money voluntarily paid without fraud, 
duress, or mistake of fact cannot be recovered. United States v. Ed- 
monston, 181 U.S. 500; Pure Oi! Company v. Tucker, 164 F. 2d 945: 
Gulf Refining Company v. City of Philadelphia, 31 F. Supp. 587, 
affirmed 110 F, 2d 661. 

Accordingly, it is our view that neither the Immigration and Nat- 
uralization Service nor this Office is authorized to refund the value 
of collateral converted. 
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Bids—Invalid Rejection—Options—Award 


An administrative denial of a request for a ten-day extension of time in which 
to submit a bid for an item presently being manufactured by the bidder under 
existing Government contracts does not afford the bidder a basis for a valid 
objection. 


A determination by a contracting officer to invite new bids rather than to exer- 
cise a contract option, which reserves to the Government the right to increase a 
procurement, is not subject to legal objection. 


The rejection of all bids based on the possibility of a minor additional price 
concession on a small increase in quantity must be regarded as an invalidity which 
does not preclude an award to one of the rejected bidders. 


To the Victoreen Instrument Company, July 23, 1956: 


Reference is made to your telegram of June 29, 1956, and a subse- 
quent letter dated July 10, 1956, from your attorney, presenting cer- 
tain comments in the nature of a protest relative to an award of a 
contract on June 28, 1956, by the General Services Administration on 
a bid other than that submitted by your company in response to invi- 
tation No. FNW-2N-1426-D-A-6-25-56, dated June 19, 1956, cover- 
ing 27,000 radiological survey meters. In substance, the basic issues 
raised in your complaint are (1) that rather than invite new bids on 
the V-710 meters, the General Services Administration should have 
exercised the Government’s options under existing contracts with your 
company, (2) that insufficient time had been allowed in which to pre- 
pare bids on the 27,000 units, and (3) that the General Services Ad- 
ministration was without authority to award a contract for the 27,000 
units after having advised the bidders that all bids received had been 
rejected. 

A thorough review of the record as presented to this Office indicates 
that on June 19, 1956, the subject telegraphic invitation was sent to 
over 20 prospective bidders for telegraphic bids covering 27,000 radio- 
logical survey meters, Federal Civil Defense Administration specifica- 
tion V-710, incorporating by reference the terms of an earlier invita- 
tion No. FNW-2N-1426-A-4+-9-56, which resulted in an award of two 
contracts dated April 25 and June 5, 1956, to your company at $24.97, 
less 1 percent—20 days, per unit for a total of 50,000 units. Both 
contracts with your company contained the following provision : 

The Government reserves the right to increase the advertised quantity by not 
to exceed 100% to be ordered as may be required from date of contract to August 
31, 1956. 

The invitation of June 19 was issued for the reason that the contract- 
ing office of the General Services Administration believed that lower 
prices might be obtained by advertising competitively for any addi- 
tional requirements for the radiological survey meter; and shortly 
thereafter, on June 18, 1956, Federal Civil Defense Administration 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 63 


requisition dated June 13, 1956, was received for an additional quantity 
of 27,000 units. Accordingly, it was determined not to exercise the 
option under the existing contracts, but, instead, to go into the market 
for the 27,000 units. 

Bids were opened on June 25, 1956, which revealed Jordon Elec- 
tronics, Inc., of Alhambra, California, to be the low bidder at $22.49, 
and the second low bidder was your company at $22.90, less 1 percent— 
20 days. Prior to bid opening, however, your company had requested 
a ten-day extension in the time allowed for submitting bids on the 
basis that you had not been afforded sufficient time to contact all 
suppliers in the interest of obtaining the best prices. The extension 
was not granted inasmuch as it was felt that since you already held 
current contracts for the identical item you should have been in a 
position to prepare your bid prior to the bid opening date. 

On June 26, 1956, one day following the formal bid opening, you 
forwarded . telegram to the contracting office quoting a price of 
$22.50 per unit, less 1 percent—-20 days, and on the same date notice 
is said to have been received from the requisitioning agency that 8,000 
additional units were required. Because of such request for an in- 
creased quantity, together with the possibility of lower prices thereon, 
the contracting office decided on that date to reject all bids; and by 
the same wire a new telegraphic invitation solicited bids for 35,000 
units to be opened on June 29, 1956. Notwithstanding this action, 
however, as a result of a protest from the low bidder on the 27,000 
units, the matter was brought to the attention of the Administrator 
on June 27 who forthwith determined that the rejection of bids re- 
ceived on June 25 and the resolicitation was arbitrary and contrary 
to the spirit and purpose of the advertising statutes which, in his 
opinion, “did not contemplate successive advertising for the same 
item because of the possibility of further reductions in price based 
upon disclosed quotations or because of the possibility of a minor 
additional price concession based upon an increase in quantity.” On 
the basis of this determination, the invitation for 35,000 units was 
canceled on June 28, 1956, the rejection was rescinded and a telegraphic 
award was made to Jordon Electronics, Inc., the low bidder on the 
27,000 units under the original invitation. At the same time, a new 
invitation was issued covering the 8,000 units, to be opened on June 
29, 1956, but on the same date this invitation was canceled, following 
receipt of notice from the requisitioning agency that no funds were 
available for the additional procurement. 

With respect to your first contention concerning the failure of the 
contracting agency to exercise its options under the existing contracts 
with your company, it would appear sufficient merely to point out that 
since such options were purely for the interest and benefit of the 
Government, any determination that the exercise of such option would 
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be contrary to the Government’s interests manifestly may not be 
subject to legal objection—either by this Office or the courts. In 
this connection, attention is invited to the case of Western Union 
Telegraph Company v. Brown, Executor of Lange, et al., 253 U.S. 
101, wherein the Supreme Court of the United States, in treating of 
this subject, explained as follows: 

An option is a privilege given by the owner of property to another to buy 

the property at his election. It secures the privilege to buy and is not of itself 
a purchase. The owner does not sell his property; he gives to another the 
right to buy at his election. [Italics supplied.] 
And this is wholly apart from the question of whether the exercise 
of an option sufficient to meet the needs of a procurement of this 
magnitude would not have resulted in the making of a new contract 
required by law to be entered into after formal advertising. 

As to your second contention concerning the insufficiency of time 
afforded for the preparation of bids, it is significant to observe that 
the June 19 invitation was forwarded to those concerns which had 
submitted bids on the same instrument only two and a half months 
previously in response to invitation No. FNW-2N-1426—-A-4-9-56, on 
which your company was the low bidder. In these circumstances, 
therefore, it would be reasonable to assume that since you had been 
awarded the contracts under that invitation which you are currently 
engaged in performing, your company should have been in the best 
possible position to know the cost of manufacturing the V-710 meters 
and to compute a proper bid on the later invitation. Furthermore, 
it appears that all other bidders were required to meet the same date 
line—which, in fact was met without any apparent hardship. It is 
consequently our opinion that the administrative action in declining 
your request in this regard can hardly form the basis for a valid 
objection. 

Thirdly, you contend that the General Services Administration was 
without authority to award a contract for the 27,000 units after 
advising bidders that all bids received thereon had been rejected. In 
support of this allegation, you refer to our decision of November 1, 
1955, reported in 35 Comp. Gen. 255, wherein we held that as a matter 
of law the rejection of bids amounts to an abolition of those bids and 
therefore forecloses the subsequent consideration of such bids, even 
the bid from the lowest original bidder. With this fundamental rule 
we are in unqualified agreement. This view, however, is predicated 
upon the premise of a valid rejection, because we also are of the 
opinion that an arbitrary or patently erroneous rejection and resolici- 
tation of bids can be in derogation of the Government’s interest in 
maintaining the integrity of the competitive bidding system and in 
observing ethical standards of business conduct which should at all 
times be preserved. In consonance with this latter view, we con- 
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sistently have adhered to the rule established by the Court of Claims 
in the case of Massman Construction Company, v. United States, 
102 C. Cls. 699, that “To have a set of bids discarded after they are 
opened and each bidder has learned his competitor’s price is a serious 
matter, and it should not be permitted except for cogent reasons.” 

Thus, in the instant case there is not so much involved the question 
of accepting the offer of a rejected bidder as there is the matter of 
rescinding a purported rejection which, in the light of prevailing facts 
and circumstances, never should have been made. Again, reviewing 
the facts as presented here, the telegram of June 26, purporting to 
reject all bids, was based upon the premise that the Government’s re- 
quirements had been increased by 8,000 units and the possibility of 
luwer prices on the increased quantity. However, on the day following 
the Administrator’s action in rescinding the rejection it developed 
that sufficient funds were not and had not been available for the in- 
creased procurement and, therefore, the invitation for bids on the 
additional 8,000 units was canceled. In this regard, too, it seems sig- 
nificant that, in issuing the invitation on June 19 for bids on the 27,000 
units, the contracting office, apparently in collaboration with the requi- 
sitioning agency, had considered the matter of a possible increase in 
requirements and contrary to prior practice had negated that possi- 
bility by expressly excluding a Government option to increase such 
quantities. 

With respect to the possibility of lower prices on the increased 
quantity, your belated bid quoted a price of $22.50, less 1 percent— 
20 days, which was only a few cents lower than the previous low bidder, 
notwithstanding the fact that your bid which was opened only one day 
previously quoted a price of $22.90 less 1 percent—20 days. The con- 
tracting official then rejected all bids “giving as a reason that their re- 
quirements had been increased and requested the Victoreen Instrument 
Company to bid on 35,000 Model V-710 instruments.” 

Notwithstanding this action, however, you were telegraphically in- 
formed that your lower price quotation could not be considered with 
respect to the 27,000 units. Needless to say, such action on the part of 
the contracting office was correct—since the quotation had been re- 
ceived after the bid opening—and was in strict conformance with 
numerous decisions of our Office wherein we have held that to permit 
bidders to vary their proposals after the bids are opened would soon 
reduce to a farce the whole procedure of letting public contracts on 
an open competitive basis. In support of this position, attention is 
invited to the case of City of Chicago v. Mohr, 216 Ill. 320; 74 N. E. 
1056, wherein the court stated as follows: 


* * * where a bid is permitted to be changed (after the opening) it is no 
longer the sealed bid submitted in the first instance, and, to say the least, is 
favoritism, if not fraud—a direct violation of law—and cannot be too strongly 
condemned. 
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We cannot say that the further action on the part of the contracting 
office in rejecting all bids and readvertising was correct and proper, 
however. We frequently have held that in the matter of Government 
procurement contracting officers are vested with a certain amount of 
discretion and, in the absence of a showing of arbitrary or capricious 
action, favoritism or a complete disregard of the law or facts, we would 
not be warranted in holding that their procurement actions were 
illegal. But in this case we are unable to conclude that there was an 
absence of arbitrary or capricious action on the part of the contracting 
office. In our opinion your belated telegram proposing to underbid 
the successful bidder’s price by only a few cents clearly should not have 
been considered a “cogent reason” for the rejection. Nor do we believe 
that the rejection action based upon the possibility of a minor addi- 
tional price concession on a small increase in quantity, which because 
of insufficient funds apparently should not have been ordered by the 
requisitioning agency in any event, was in harmony with the spirit and 
purpose of the advertising statutes. In view thereof, we are in com- 
plete accord with the opinion of the Administrator that the purported 
rejection was not founded upon a valid basis and, accordingly, are 
impelled to the conclusion that his prompt corrective action in the 
matter was legal and proper. 


[B-125728] 


Aircraft—Charters—Ferry Charges 


An airline engaged in charter air service for the military agencies may not 
charge for ferry mileage for flights to and from the charter point of origin and 
destination on which the airline assesses and collects revenue for cargo other 
than that of the military charterer. 


To the Comptroller, United Air Lines, Inc., July 26, 1956: 


Further reference is made to your letter of July 2, 1956, and earlier 
correspondence, concerning the question of ferry mileage charges 
on certain charter movements which your company performed for the 
military agencies. 

When you and Mr. Daly were here last October and conferred with 
representatives of our Office, you asked that we investigate certain 
claims which our Transportation Division has presented to your com- 
pany for overpayments made administratively for charter air serv- 
ices performed by United Air Lines for the military agencies. You 
left with us a list showing some forty-one movements, involving dis- 
puted ferry mileage claims, aggregating $37,315.30, and indicated 
that the movement identified as “CAM No. 3696” should be treated 
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us a test case. It may be observed, however, that of the 41 instances 
listed by you the test item involves the smallest amount of earned 
revenue in the lot; that only 18 instances involved revenue derived in 
amounts of less than $100; that the remaining 23 instances involve 
revenue derived in amounts ranging up to $1,103.63, with the derived 
revenue exceeding, in six instances, 50 percent of the ferry charges 
in dispute, and in 9 other instances, exceeding 25 percent of such 
ferry charges. These derived revenues would seem too substantial to 
justify regarding them as mere incidental earnings accruing in ferry 
operation, even if a ferry operation were permitted to retain its 
classification as such when revenue is earned. 

The test case involved the movement of 40 passengers, each -ap- 
parently with 66 pounds of baggage, from Fort Lewis (Seattle- 
Tacoma Airport) Washington, to Camp Roberts (Paso Robles), 
California, in a DC-4 type plane, on June 11, 1951, in charter service. 
For the services in question, covered by Transportation Request No. 
WQ-35,983,589, dated June 11, 1951, you claimed, per bill No. WQ-01- 
899, total charges of $2,555.85, which were paid administratively. A 
Charter Certificate was issued, identified as Commercial Air Move- 
ment 3696 [CAM No. 3696] showing that the charges in question 
were computed on the basis of Live and Ferry Mileage and at rates 
for each, as follows: 


Routing Mileage 
From— To— 


San Francisco ee 
Seattle Paso Robles_._. 
FE CE .ncnd cco penévecosen San Francisco 


Total 


7". Distance Charts. 

In the audit of the charges so paid, you were requested to supply 
evidence of performance of the ferry mileage for which charges were 
claimed. You furnished evidence to substantiate the ferry flight from 
Paso Robles to San Francisco. With reference to the flight from San 
Francisco to Seattle, your form covering that flight shows that reve- 
nue of $7.02 accrued for freight service on that movement which you 
have listed under the caption “Commercial Air Movements (CAM’s)— 
Ferry Portions Flown as Extra Sections From which UAL Derived 
Revenues.” 

In view of the revenue operation of that flight, the maximum allow- 
able charges were computed in our Transportation Division to be as 
follows: 
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Routing Mileage 
Source 
(Code) 
From— To— Live Ferry Total 
Date PeRRANND... cnccsiccnsvocceds a I i ei i iets 
| FL RE RRs ee Paso Robles._........- (1) ERA h B45 


ND NE occa sntironeteptilioed San Francisco........- 






Source Code: 

(1) Seattle to San Jose (Dept. of Com. Pub. 238) 709 miles, plus San Jose to Paso Robles (Airways 
Distance Chart #24 D. F.) 136 miles, total 845 miles. 

(2) Paso Robles to San Jose (Airways Distance Chart #24 D. F.) 136 miles, plus San Jose to San Fran- 

cisco (Dept. of Com. Pub. 238) 42 miles, total 178 miles. 


Accordingly, you were requested to refund the overpayment $863.50 
($2,555.85 minus $1,692.35) of which $816 represents the ferry mileage 
charges collected by you for 680 miles from San Francisco to Seattle 
at $1.20 per mile. 

You urge that this portion of our overcharge claim should be can- 
celed, on the ground that there is no requirement in the applicable 
tariff [United Air Lines, Inc., Passenger Charter Tariff No. 4, C. A. B. 
No. 19] that a plane be operated empty in ferry service, but that the 
tariff specifically authorizes the use, by the carrier, of any empty or 
unused space, citing specifically Rules 1 (G) and 14 (C) of the tariff. 
These two rules, in pertinent part, read as follows: 
General Rules 
1. Definitions: 


As used in this tariff, unless the context otherwise requires: 
. * ” * eo 
(G) Ferry charge: The term “ferry chare” means the charge imposed by 
UAL for moving the charter plane to the peint of origin of the charter flight 
or from the point of destination of the charter flight or the point of termination 
of the charter flight, at the request of the charterer, to any agreed point. 
- * = . . 
14. Baggage 
* = . . 
(C) Unused Space: UAL reserves the right to use any cargo and/or storage 
space without charge on the charter plane which is not needed or used by the 
charterer or the charter passengers. 


While it is true that neither of these two rules specifically provides 
that ferry charges are made only when a plane is flown empty to the 
point where the charter flight begins or from the destination or ter- 
mination of the charter flight to an agreed point, attention is invited 
to the provisions of Rule 18, Fourth Revised Page 17 of the Tariff, 
effective September 1, 1950, which reads as follows: 

18. Computation of Fares and Charges: 

The total charge for a charter flight shall include the fare, computed in 
accordance with paragraph (A) of this rule, plus the ferry charges computed 


in accordance with paragraph (B) of this rule, and for lay-over charges com- 


puted in accordance with paragraph (C) of this rule when these charges are 
applicable. 
















1 


~~ «-  * Of 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 69 


(A) Fares: 


The fare shall be determined by multiplying the airport to airport mileage 
by the rates applicable to the type of aircraft chartered. 

(B) Ferry Charges: 

(1) Ferry charges shall be assessed by UAL 

(a) when a charter plane of the type requested by the charterer is not avail- 
able at the point of origin of the charter flight and UAL must ferry such charter 
plane to the point of origin of the charter flight, and/or 

(b) when, upon completion of the charter flights, UAL must ferry the charter 
plane to the point agreed upon between UAL and the charterer. 

(2) Ferry charges shall be determined by multiplying the airport to airport 
mileage by the rates applicable to the type of aircraft chartered. 


It is particularly to be noted that, under the provisions of para- 
graph B (1) (a) and (b) of the quoted Rule 18, ferry charges are 
authorized to be assessed by United Air Lines when “UAL must ferry 
such charter plane” to the point of origin and, upon completion of 
the charter flight, to the point agreed upon between United Air Lines 
and the charterer [italics supplied]. To determine the operation 
and effect of this provision, it is necessary to ascertain the meaning 
of the word “ferry” as used in the quoted phrase. Apparently your 
tariff affords no definition of the word “ferry” or any specific basis 
for determining what is or what is not a “ferry flight.” It is true 
that Rule 1 (G) to which you refer defines “Ferry Charge” as the 
charge imposed by United Air Lines “for moving” a “charter plane” 
to the point of origin of the charter flight and from the destination 
of the charter flight to any agreed point but the provisions of this 
rule must necessarily be read in connection with the provisions of 
Rule 18 (B) (1), quoted above, which specifically authorize the assess- 
ment of “Ferry charges” only when United Air Lines must “ferry” 
the plane between the points concerned. In the absence of a definition 
of this provision in the tariff, recourse to definitions in tariffs of 
other air carriers operating charter services seems justified. In “Mil- 
itary Traffic Tariff No. 1 Naming Airport to Airport Charter Rates 
and Passenger Mile Rates,” John J. Klak, Agent, C. A. B. No. 3, 
it is provided on page 5, effective May 26, 1951: 

Ferry Miles: Means miles which Carrier is required to operate an aircraft 
without payload [italics supplied] between points where it is based by 
the Carrier and the origin of a charter flight and between the destination of a 
charter flight and the point to which the aircraft is to be returned for the next 
operation by the Carrier, also, such other flights of the chartered aircraft, 


unoccupied by passengers and their baggage, equipment or other property [italics 
supplied] as may be necessary to provide the kind of trip Charterer requests. 


Similarly American Airlines, Inc., Local Charter Tariff No. 1-D, 
C. A. B. No. 54, effective February 22, 1951, contains in Rule 1.1 (E) 
the definition : 


Ferry Mileage means any mileage without payload operated by carrier in- 
cidental to an actual charter. 


Likewise, National Airlines, Inc., Charter Tariff No. 3, C. A. B. 45, 
effective January 21, 1951, contains in Rule 1 (H) a definition of 
“Ferry Miles” that is substantially the same as that quoted above from 
Agent Klak’s Tariff CAB No. 3. These provisions, which are under- 
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stood here to be consistent with the effect ordinarily given the terms 
“ferry flight” and “ferry mileage” as used in the industry in connection 
with the collection of tariff charges, would seem to require that the 
provisions of Rule 18 (B) (1) of your tariff be given effect as applying 
only to charter planes operated without payload. 

It is noted also that Rule 18 apparently authorizes a ferry charge 
to the point of origin of the charter flight only when a charter plane 
of the type requested by the charterer is not available at such point. 
A plane flown to such point in revenue service would seem to be avail- 
able at the point of origin of the charter flight, within the meaning 
of this rule, whether it was flown in regularly scheduled service or as 
a second section of a regularly scheduled flight to such point of origin. 
It is not entirely clear, from the language used in the cited Rule 14 (G), 
what may have been the purpose or effect of the right apparently 
reserved to United Air Lines to use unneeded or unused space “with- 
out charge,” but however that may be, the provision would seem to 
have no application, where, as here, revenue is assessed and collected 
for the transportation of other than the charter cargo of the charterer 
of the chartered plane. 

Aside from the consideration discussed above, the Charter Air Cer- 
tificate, executed by the carrier and the Contracting Office of the 
United States Army specifically provides that: 

If the agreed upon ferry mileage can be eliminated or reduced by rescheduling 
the assigned equipment in regular or other chartered service, the benefit of such 
reduction in ferry miles flown shall be credited back to the contracting agency 
at the contract rate per mile. 

By electing to operate the plane in revenue service from San Fran- 
cisco to Seattle, it would seem that United Air Lines, Inc. “resched- 
uled” this plane in “regular service” within the meaning of this agree- 
ment, and that the ferry mileage contemplated when the charter was 
arranged should properly be “credited back to the contracting agency 
at the contract rate per mile” in accordance with this agreement. This 
is what the audit action has accomplished. 

Accordingly, you are advised that the maximum allowable charges 
for the services performed in connection with “CAM No. 3696” ap- 
parently have been correctly computed and stated by our Transporta- 
tion Division, and that the overpayment of $863.50 should be promptly 
remitted to preclude recovery thereof by setoff from amounts other- 
wise found due United Air Lines, Inc., as authorized in Section 322 
of the Transportation Act of 1940, as amended, 54 Stat. 955, (49 
U. S. C. 66). This principle will likewise be for application with 
respect to the other charter air movements identified on the statement 
mentioned above, subject to review of the individual transactions for 
a determination of the correctness of the audit and accounting details 
otherwise involved. 
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[B-128061] 


Military Personnel—Dislocation Allowance—Reenlistment 
Following Discharge at Another Station 

After an enlisted member of the uniformed services leaves his last station fol- 
lowing discharge at the expiration of a term of enlistment, his military service 
at that place is severed, and, even though the member immediately goes to a 
new station for reenlistment and is then transferred to another permanent 
duty station, this assignment may not be regarded as a change from the mem- 


ber’s last duty station, prior to discharge, to his first duty station after reenlist- 
ment for purposes of entitlement to a dislocation allowance. 


To the Secretary of the Air Force, August 1, 1956: 


Reference is made to letter of May 24, 1956, from the Assistant 
Secretary of the Air Force (Manpower and Personnel) requesting 
a decision as to whether a dislocation allowance properly could be 
paid to an enlisted member of the uniformed services who, on the day 
following his discharge at one place on expiration of his term of 
service, reenlists at another place and then is transferred on a per- 
manent change of station to a third place, if the words “at the same 
station” are deleted from the parenthetical phrase contained in para- 
graph 9003-3 of the Joint Travel Regulations. 

Section 303 (c) of the Career Compensation Act of 1949, as 
amended by section 2 (12) of the act of March 31, 1955, 69 Stat. 21, 
87 U. S. C. 253, authorizes the payment of a dislocation allowance 
to a member of the uniformed services whose dependents are authori- 
zed to move and actually move in connection with his “permanent 
change of station,” but provides further that “A member is not en- 
titled to payment of a dislocation allowance when ordered from home 
to first duty station or from last duty station to home.” Paragraph 
9003-3, Joint Travel Regulations, provides that such allowance will 
not be payable in connection with permanent change of station travel 
performed “from home or from place from which ordered to active 
duty to first permanent duty station upon appointment, call to active 
duty, enlistment, reenlistment, or induction (this restriction does not 
apply in the case of service members transferred on a permanent 
change of station subsequent to separation and reentry into the service 
at the same station in the same or a different status without break in 
active service) .” 

While the words “ordered from home to first duty station” used in 
the statute appear to be more descriptive when applied to reservists, 
there appears to be no reason why an enlistee should be paid a disloca- 
tion allowance in connection with travel to his first duty station if a 
reservist is denied such allowance, and it is believed that the quoted 
regulations properly interpret such words as being applicable in con- 
nection with travel to first duty station upon appointment, enlistment, 
reenlistment, or induction, as well as upon being ordered to active 
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duty. It appearing that the statute does not contemplate the payment 
of a dislocation allowance in connection with a change to a first duty 
station, a right to such allowance can accrue in connection with a 
reenlistment only if the assignment following reenlistment at a point 
other than the station at which discharged can be regarded as a change 
from an enlisted man’s last station prior to his discharge to his first 
duty station after reenlistment. 

When an enlisted man leaves his last station following his discharge 
upon expiration of his term of enlistment, all connection with his mili- 
tary service at that place is effectively severed. No mandatory orders 
are issued directing travel from that place. In the absence of such 
orders, the last station cannot properly be viewed as his old permanent 
station in connection with being ordered to report at a first duty sta- 
tion following his reenlistment at a place other that the place of dis- 
charge, for the purpose of establishing a “permanent change of 
station” entitling him to a dislocation ‘allowance. 

It is believed that the quoted regulations contain a correct expres- 
sion of the law and that the deletion of the phrase “at the same sta- 
tion” would not furnish a sufficient basis for payment of a dislocation 
allowance in the circumstances here involved. 

The question is answered in the negative. 


[B-128442] 


Contracts — Termination — Disputes—Procurement from 
Another Source 


The award of a contract for procurement of supplies from another source follow- 
ing the termination of the original contract for default need not be deferred 
pending a decision on the contractor’s appeal from the default termination 
action. 


To Globe Industries, Inc., August 1, 1956: 


Further reference is made to your telegram of June 28, 1956, re- 
questing that action be taken to defer the making of an award of a 
contract under Invitation for Bids No. MPA-30-287-md-56-826, 
issued on June 6, 1956, by the Armed Services Medical Procurement 
Agency. 

We have received a report from the Armed Services Medical Pro- 
curement Agency indicating that bids were requested for 210 portable 
resuscitator-inhalator-aspirator units. Your company had failed to 
furnish the required units under negotiated contract No. OIN-53645, 
dated June 28, 1955, which provided for delivery on or before Sep- 
tember 1, 1955. That contract was terminated for default on March 
29, 1956, and an appeal under the disputes clause of the contract was 
made to the Secretary of the Army by letter dated April 6, 1956. 
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Although two preproduction models had been rejected as not meeting 
specifications, the Agency agreed on or about April 13, 1956, to recon- 
sider the default termination action if your company would submit 
additional cycling valves for inspection. However, on June 5, 1956, 
it was determined that the valves submitted in accordance with this 
agreement did not meet the applicable specification. 

Your company submitted a qualified bid under Invitation No. 
MPA-30-287-—md-56-826, and on June 26, 1956, when it became ap- 
parent that the award of the contract would be made to the Stephenson 
Corporation, Red Bank, New Jersey, a telegram was sent to the Secre- 
tary of the Army advising that the appeal from the default termina- 
tion action was being reinstated. In a letter dated June 27, 1956, 
supplementing the original appeal, questions were raised particularly 
with respect to the laboratory findings made in connection with the 
cycling valves which were submitted after April 13, 1956. 

It has been reported that the award under Invitation No. MPA- 
30-287—-md-56-826 was made on June 29, 1956, to the Stephenson 
Corporation and that your company’s appeal from the default ter- 
mination action taken under negotiated contract No. OIN-53645 is 
now pending before the Armed Services Board of Contract Appeals. 
Apparently, your company will be afforded every opportunity of a 
hearing before the Board. 

When a contractor has been declared in default and the contractor 
has appealed from the findings of the contracting officer in the matter, 
it is not ordinarily practical or necessary for the contracting agency 
to suspend action on a proposed procurement of the necessary supplies 
or services from another source until such time as a decision on the 
appeal has been rendered. Accordingly, you are advised that on the 
present record we would not be warranted in taking exception to the 
contract which was awarded to the Stephenson Corporation. 


[B-122753] 


Compensation—Rates—Demotion After Erroneous Pro- 
motion—Highest Previous Salary Rate—De Jure and De 
Facto Status 


The maximum salary rate rule which permits an employee who is demoted to be 
paid at any scheduled rate, which does not exceed the highest previous rate re- 
ceived, is not applicable if the previous rates or positions were not legally earned 
or attained by the employee. 


The compensation received by an employee prior to demotion to his former posi- 
tion when he was found physically unqualified for promotion may be retained 
under the de facto rule, but the employee is to be regarded as in a de jure status 
during the period he received compensation at a higher rate than he had previ- 
ously received in the lower position on the basis of the erroneous promotion, and 
such excess compensation must be refunded. 
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To the Secretary of Commerce, August 2, 1956: 

In letter dated May 28, 1956, your Assistant Secretary for Admin- 
istration requests our advice (1) whether the personnel action of the 
Civil Aeronautics Administration which “demoted” an empoyee on 
April 15, 1951, from GS-9 ($4,600 per annum) to GS-7 ($4,575 per 
annum, top step rate) was correct, or (2) if incorrect, whether the 
employee’s continuance at that rate of $4,575 per annum came under 
the de facto rule (28 Comp. Gen. 514) or any other authorization 
entitling him to retain the excess compensation he received during 
the period from April 15, 1951, to June 24, 1955. On the latter date 
his salary rate as GS-7 was reduced to $4,075 (3rd step) from which 
he was erroneously promoted to GS-9 on March 4, 1951, as related 
hereinafter. Respecting the facts stated in the Assistant Secretary’s 
letter, we find that this matter was the subject of an inquiry of our 
auditors in 1954 concerning the services of Donald B. Doig, an em- 
ployee of the Civil Aeronautics Administration, Sixth Region, Hono- 
lulu (Hawaii) Traffic Control Center. 

The record shows Mr. Doig was appointed August 30, 1948, to a 
trainee position (CAF-6) in the Honolulu Traffic Control Tower, at 
which time he passed a “second class” medical examination as re- 
quired of applicants for all traffic control tower positions. Such an 
examination is required under the regulations of the Civil Aeronautics 
Board (14 C. F. R. 26.34 and 29.3) issued pursuant to section 205 of 
the Civil Aeronautics Act of 1938, as amended, 49 U. S. C. 425 (a). 
The Board’s regulations interpret and apply the provisions of sections 
601 and 602 of the act, 49 U. S. C. 551 and 552. Mr. Doig was promoted 
December 12, 1948, to CAF-7 and was transferred to the Honolulu 
Traffic Control Center. On January 1, 1949, he was transferred to 
the tower at Hilo, Hawaii. On April 3, 1949, he was returned to the 
traffic control tower at Honolulu, but without a new medical certifi- 
cate which, we understand, is administratively required of such em- 
ployees every 6 months. However, on March 4, 1951, Mr. Doig was 
promoted from GS-7 ($4,075 per annum) to GS-9 ($4,600 per annum) 
as Air Traffic Controller at the Honolulu tower. It appears this last 
promotion action also inadvertently omitted the prerequisite medical 
examination. When he was examined by the Regional Medical Officer, 
Mr. Doig failed the visual acuity test required of holders of air-traffic 
control-tower certificates. Hence, he was “demoted” on April 15, 1951, 
to GS-7 and resumed his former position at the Honolulu center. In 
effecting this “demotion,” however, the maximum salary rate of GS-7, 
$4,575 per annum, was applied administratively based upon the pro- 
visions of the Federal Employees’ Pay Regulations, 5 C. F. R. 25.103 
(b) (1). 
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The cited pay regulations provide that an employee who is reem- 
ployed, transferred, reassigned, promoted, repromoted, or demoted 
may be paid at any scheduled rate for his grade which does not exceed 
the employee’s highest previous rate. However, that regulation and 
the definitions of “promotion,” “demotion,” and “highest previous 
rate” in subsections 25.102 (e), (g) and (j) are not regarded by us as 
applying to previous rates or positions which legally are not earned or 
attained by the employee, such as appears to be the case here. Such 
regulations contemplate that the personnel actions are proper and 
correct actions, 

In this case, it appears a de facto status existed only during the 
period from March 4 to April 15, 1951. Under the rule at 28 Comp. 
Gen. 514, Mr. Doig could retain the compensation he had received 
during that 6-weeks period in grade GS-9. However, upon restora- 
tion to grade GS-7 he was not in a de facto status but rather, in a 
de jure status and, as explained above, he was not entitled under the 
“highest previous rate” rule to have his GS-7 salary rate fixed upon 
the basis of the erroneous GS-9 rate as was administratively done in 
this case. Further, in that light, the erroneous promotion of March 
4, 1951, was not an “equivalent increase” from such cause as would 
require the beginning of a new waiting period for within grade GS-7 
step increases under section 701 of the Classification Act of 1949, 5 
U.S. C. 1121. 

As to the questions presented, we are not aware of any authority 
whereby Mr. Doig is entitled to retain the excess compensation he 
received during the period from April 15, 1951, to June 24, 1955. 
Accordingly, our answer to the primary question (1), and the alternate 
question (2) is in the negative. 


[B-128056] 


Fees—Services Furnished to the Public—Collection and 
Disposition 


The Department of State may establish and collect in advance a flat fee for 
communication services performed for private individuals and firms, and that 
portion of the fee representing an estimated amount for the cost of the services 
may be credited to the appropriation in accordance with 5 U. 8. C. 169, provided 
the estimates reasonably approximate the costs, and the portion representing 


administrative costs may be deposited into miscellaneous receipts pursuant to 
5 U.S. C. 140. 


The requirement in 5 U. S. C. 140 for the deposit of fees, for furnishing services 
to the public, into miscellaneous receipts is not applicable to amounts for out-of- 
pocket expenses collected in advance by the State Department for miscellaneous 
services and, therefore, a deposit fund account may be established for such col- 


lections from which out-of-pocket expenses may be paid and the balance trans- 
ferred into miscellaneous receipts. 
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To the Secretary of State, August 2, 1956: 


Reference is made to letter of May 21, 1956, from the Assistant Secre- 
tary-Controller of your Department concerning the prescription of fees 
in compliance with 5 U. S. C. 140 for certain services rendered the 
general public. In connection therewith there are presented two plans 
for our consideration and approval. 

Section 140, Title 5, of the U.S. Code, provides, in part, as follows: 

It is the sense of the Congress that any work, service, publication, report, docu- 
ment, benefit, privilege, authority, use, franchise, license, permit, certificate, regis- 
tration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency * * * to or for any person 
(including groups, associations, organizations, partnerships, corporations, or busi- 
nesses) * * * shall be self-sustaining to the full extent possible, and the head 
of each Federal agency is authorized by regulation * * * to prescribe therefor 
such fee, charge, or price, if any, as he shall determine, in case none exists, or 
redetermine, in case of an existing one, to be fair and equitable taking into con- 
sideration direct and indirect cost to the Government * * * and any amount so 
determined or redetermined shall be collected and paid into the Treasury as mis- 
cellaneous receipts ; Provided, That nothing,contained in this section shall repeal 
or modify existing statutes * * * directing the disposition of any fee, charge, or 
price * * *, [Italics added.] 

It appears that your Department in order to carry out the desires of 
the Congress as expressed in 5 U.S. C. 140 is considering prescribing 
flat fees payable in advance to cover the estimated cost of rendering 
communication and other special services in the United States and 
elsewhere for individuals, firms, corporations and others. Before pre- 
scribing these fees your Department requests that we consider and 
approve two plans, entitled “A” and “B”, which are set forth in the 
letter. 

Plan “A” concerns fees for communication services. It appears 
that under 5 U. S. C. 169 your Department is authorized to obtain 
information on behalf of corporations, firms and individuals and to 
charge the respective appropriations with the cost of the cablegram 
and telephone services utilized. The cited code section provides that 
reimbursement “shall be required [for the cablegram and telephone 
cost] from those for whom the information was procured and, when 
made, be credited to the appropriation under which the expenditure 
was charged.” It is stated in the letter that the administrative expenses 
incurred in making and accounting for these collections are equivalent 
to a large portion of the amounts collected. In order to comply with 
5 U.S. C. 140, and to reduce collection costs, your Department desires 
to establish a single flat fee for these services, that is, a fee including 
both the direct communication cost and the overhead and other costs 
incurred incident to rendering the service. 

It is stated that the problem of reimbursing the respective appro- 
priations for the costs of telegraph and telephone service as required 
by 5 U. S. C. 169 must be met before prescribing a flat fee for these 
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services. Hence, in connection with plan “A”, the following question 
is presented : 

* * * If the flat fee collected in advance should be determined to consist 

of an estimated amount for telephone or telegraph costs and another estimated 
amount to cover operating and overhead costs, would there be objection to using 
the portion of the resulting revenue representing estimated telephone or telegraph 
charges to reimburse the appropriation for telegraph and telephone services 
and depositing the amount of the fee representing overhead and other costs into 
miscellaneous receipts periodically? * * * 
It is stated that the suggested procedure would accomplish your De- 
partment’s objectives and avoid the establishment and maintenance of 
costly small accounts, as well as expensive cost accounts for distribution 
of the proceeds of collection. 

While generally fees collected in compliance with 5 U. S. C. 140 are 
for deposit into miscellaneous receipts, as required by that code pro- 
vision, the authority in 5 U.S. C. 169 for your Department to credit to 
the appropriation charged with the cost of “interested party” messages 
amounts subsequently collected from those for whom the information 
was procured is left unchanged under the first proviso of 5 U. S. C. 
140. The above referred-to 5 U. S. C. 169 contemplates that the cost 
of the telephone and cablegram services in question will be charged 
against the proper appropriation with subsequent reimbursement of 
that appropriation after collection of such cost from those for whom 
the services were rendered. Under plan “A” it appears that unearned 
moneys will be credited to the appropriation in those instances where 
the appropriation is credited before the services are rendered. Thus, it 
appears that the procedure set forth in plan “A” would not be in strict 
compliance with 5 U.S. C. 169. However, the end result will, in effect, 
be substantially the same under the suggested procedure. Further- 
more, while in some instances the estimated amount credited to the 
appropriation may be more or less than the actual cost of the communi- 
cation service furnished, over a period of time these overages and 
shortages should balance out. Accordingly, the suggested procedure 
may be considered a sufficient compliance with 5 U.S. C. 140, 169, pro- 
vided the estimates reasonably approximate the actual cost of such 

services. In view of the administrative representations that the 
procedure suggested in plan “A” will be most advantageous to the 
Government, we will not object to it. Your question concerning plan 
“A” is answered accordingly. 

Plan “B” involves fees for miscellaneous services. It appears that 
your Department desires to prescribe a flat fee for each of various types 
of miscellaneous services rendered to the public in obtaining, authenti- 
cating, and furnishing copies of documents such as marriage, birth, 
or baptismal certificates, etc., or in providing certain services, such as 
emergency assistance to American citizens abroad. It is reported 
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that your Department now partially recovers certain out-of-pocket 
expenses and other costs in rendering these services (excluding oper- 
ating and overhead expenses) from deposit funds which the appli- 
cants are required to make to cover the anticipated direct expenses. 
It is stated that these recoveries involve considerable costs for corre- 
spondence, record keeping, maintaining many small accounts, and 
either refunding unexpended balances or making additional collec- 
tions. It is also stated that the necessity for providing a means for 
paying out-of-pocket expenses in connection with the performance 
of these services presents a problem that must be solved before a flat 
fee covering both direct and indirect expenses can be prescribed for 
these services. It is suggested that a new deposit fund account be 
established to receive the proposed flat fee from which the direct ex- 
penses under reference could be paid and the balance covered into the 
Treasury as miscellaneous receipts at specified times. It is stated 
that if this can be done appropriate single flat fees can be prescribed 
for many of the services; suitable procedures can be developed to 
carry out this plan; and a considerable simplification of procedures 
with resultant savings can be achieved. 

It is understood that furnishing the services set forth in plan “B” 
and requiring the persons requesting the services to deposit in advance 
an amount sufficient to cover out-of-pocket expenses expected to be 
incurred by your Department in rendering the services is a practice of 
long standing and was in effect prior to the enactment of 5 U.S. C. 140. 
We do not feel that the miscellaneous receipts deposit requirement of 
5 U.S. C. 140 was intended to apply to these advance deposits, since 
it appears that the purpose of the cited code section was to provide 
for reimbursement to the Government of amounts spent from appro- 
priated funds in rendering services to the general public, which 
amounts it had not been the practice to recoup. We are of the view 
that the amounts paid to your Department to cover anticipated out-of- 
pocket expenses incident to rendering the services in question are in the 
nature of trust funds and are available for disbursement under the 
terms of the trust pursuant to the authority of 31 U. S. C. 725r and 
725s. Also, as indicated in the letter of the Assistant Secretary-Con- 
troller, that part of the advance fee collected for such services which 
represents other than out-of-pocket expenses would be for deposit to 
miscellaneous receipts. Accordingly, and since the procedure in plan 
“B” would be advantageous to the Government from an expense stand- 
point, we will not object to the establishment of a deposit fund account 
to receive the proposed flat fees from which the above referred-to 
out-of-pocket expenses may be paid and the balance covered into the 
Treasury as miscellaneous receipts at specified times. 
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Military Personnel—Pay Forfeiture—Court-Martial Sen- 
tence 


A forfeiture of pay imposed on a member of the uniformed services under the 
1951 Manual for Courts-Martial constitutes a loss of entitlement to pay rather 
than an indebtedness to the United States, and such forfeitures now take prece- 
dence over other items of indebtedness. 


To the Secretary of Defense, August 3, 1956: 


Reference is made to letter dated April 30, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision on certain 
questions, relating to forfeiture of pay and allowances, set forth in 
Committee Action No. 142 of the Military Pay and Allowance Com- 
mittee, Department of Defense, as follows: 


* 
1. Does a court martial sentence to a total forfeiture of pay and allowances 
constitute a loss of entitlement to such forfeited pay, or is an indebtedness to the 
United States created by such a sentence? 


2. Would your answer be the same if the court martial sentence involved a 
partial forfeiture of pay? 


3. If your answer to either question one or two is that a court martial sentence 
to forfeiture of pay creates an indebtedness to the United States, what priority 
of stoppage or checkage should be given to such indebtedness? 

4. Army Regulations preclude the appointment to a higher pay grade of mem- 
bers who have been sentenced to forfeiture of pay, until the forfeiture has been 
collected in full. May such members who are sentenced to forfeiture of a fixed 
portion of their pay for a certain number of months and days, upon appointment 
to a higher pay grade prior to collection in full of the forfeiture, be entitled to 
pay of the higher grade? 

Executive Order No. 3864, June 11, 1923, provided that each 
monthly forfeiture will be charged against the monthly pay of the 
enlisted member of the Army, beginning with the first day of the 
month in which the sentence is promulgated, and will become and 
remain a fixed indebtedness to the United States until satisfied. Under 
the laws in effect prior to 1950 the accounting officers consistently held 
that a court-martial forfeiture with respect to the Army constitutes 
an indebtedness to the United States, and the practice of the Army 
has been to collect such forfeitures after other debts are satisfied. 16 
Comp. Dec. 811; 10 Comp. Gen. 25; 25 Comp. Gen. 562. 

Articles 18, 19, and 20 of the Uniform Code of Military Justice, 
approved May 5, 1950, 64 Stat. 114, 50 U. S. C. 578-580, defining the 
jurisdiction of general, special, and summary courts-martial, provide 
that courts-martial may “under such limitations as the President may 
prescribe” adjudge any punishment not forbidden by the code. For- 
feiture of pay as punishment is recognized by the code. Hence, the 
provisions defining and explaining court-martial forfeitures appear- 
ing in the Manual for Courts-Martial, United States, 1951, prescribed 
by the President, to the extent that they are not inconsistent with any 
statutory provision, constitute the law respecting the nature of such 
forfeitures. 


427142 O—57——8 
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Paragraph 126h (2) of the Manual for Courts-Martial, United 
States, 1951, provides, in pertinent part: 

(2) Forfeiture.—A forfeiture is an appropriate punishment for all military 
personnel whatever their rank or status. Unless a total forfeiture is adjudged, 
a sentence to forfeiture deprives the accused of the amount expressly stated 


in the sentence and applies for the number of months or days expressly 
stated. * * * 


* * * Unless dishonorable or bad conduct discharge is adjudged, the monthly 
contribution of an enlisted person to family allowance or to basic allowance for 
quarters will be deducted prior to computing the net amount of pay subject 
to forfeiture. 


Paragraph 126h (3) of the Manual provides: 


(3) Fine—Whereas a forfeiture deprives the accused of all or part of his 
pay, a fine, which is in the nature of a judgment, makes him pecuniarily liable 
in general to the United States for the amount of the money specified in the 
sentence. * * * In order to enforce collection, a fine is usually accompanied by 
a provision in the sentence that, in the event the fine is not paid, the person 
fined shall, in addition to any period of confinement adjudged, be further con- 
fined until a fixed period considered an equivalent punishment to the fine has 
expired * * *, 

In the discussion in Committee Action No. 142 it is concluded that 
under the 1951 Manual for Courts-Martial the distinction between 
court-martial fines and court-martial forfeitures is that a fine con- 
stitutes an indebtedness while a forfeiture constitutes a loss of entitle- 
ment to pay. Such conclusion apparently is based upon the language 
of the above-quoted provisions in the Manual for Courts-Martial 
relating to fines and forfeitures and the absence of any provision 
relating to forfeitures making confinement a substitute punishment 
for a forfeiture. We concur in that view. Compare the act of May 
17, 1926, 44 Stat. 557, 10 U. S. C. 847a-847d, section 4 of which refers 
to a loss of entitlement to pay under section 1 of the act for absence 
of members of the armed services from duty on account of the effects 
of a disease resulting from the intemperate use of alcoholic beverages 
or habit-forming drugs as being “forfeited.” 

Articles 19 and 20 of the code limit the forfeiture of pay that may 
be adjudged by special and summary courts-martial to two-thirds of 
the monthly pay, and paragraph 126h (2) of the 1951 Manual for 
Courts-Martial provides that in the case of an enlisted person a gen- 
eral court-martial may not adjudge a forfeiture of more than two- 
thirds pay per month for six months unless it also sentences the accused 
to dishonorable or bad conduct discharge. That paragraph also pro- 
vides that in cases where such a discharge is not adjudged the monthly 
contribution of the enlisted member to the family allowance or the 
basic allowance for quarters (under section 302 (h) of the Career 
Compensation Act of 1949 as added by section 4 of the Dependents As- 
sistance Act of 1950, 64 Stat. 795), 50 U. S. C. 2204, will be deducted 
prior to computing the net amount of pay subject to forfeiture. Such 
statutory deductions are not viewed as debts that take precedence over 
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forfeitures but as limitations respecting the amount of partial for- 
feitures. Considering the quoted provisions concerning fines and for- 
feitures and the fact that partial forfeitures are not limited except 
by the two-thirds rule and by the provisions for such statutory deduc- 
tions, the conclusion appears required that a forfeiture of pay adjudged 
under the Manual for Courts-Martial, United States, 1951, is to be 
regarded as a loss of entitlement to pay in the amount of the forfeiture. 
It follows that court-martial forfeitures, whether total or partial, 
now take procedence over items of indebtedness. Such answer to 
questions 1 and 2 makes an answer to question 3 unnecessary. 

Army Regulations 624-200, dated June 8, 1956, relating to Promo- 
tions, Demotions, and Reductions, preclude the appointment to a 
higher pay grade of members who have been sentenced to forfeiture of 
pay until the forfeiture has been collected in full. Such regulations 
provide: 

6. Appointable status. An individual must be in an appointable status to be 
eligible for appointment. An individual will not be in appointable status when 
such individual is— 

* * *. * « * . 

b. Serving a court-martial sentence, including forfeiture or detention of pay, 
or is under suspended sentence. Collection of court-martial forfeitures is made 
on a daily basis. An individual serving a court-martial sentence requiring for- 
feiture of pay regains appointable status the day following the day on which his 
forfeiture has been collected in full. 

A discussion in the Committee Action indicates the view that, if a 
court-martial forfeiture were the last item to be collected (ordinary 
items of indebtedness being given precedence), in case of a large in- 
debtedness a promotion would be deferred for a period longer than 
the period contemplated by the regulations because of the delay in 
completing the collection of the forfeiture. Since the forfeiture can- 
not extend beyond the forfeiture period fixed by the sentence, there 
could be no unsatisfied forfeiture extending beyond that period. On 
that basis question 4 is answered in the affirmative, it being assumed 
that the question relates to cases in which the appointment to the grade 
is made after the forfeiture period specified in the court-martial 
sentence. 


[B-128446] 


Lease—Modification—Rent Based on Sales—Prepaid 
Freight 


The definition of the term “gross sales” in a lease, which requires the lessee to 
pay to the Government as rent the gross amount realized from sales of ferro 
alloys produced at the leased facility, precludes deduction of any kind after 
title has passed to the seller, and, therefore, the lease may not be modified to 
except from gross sales prepaid freight on goods sold at prices including de- 
livery. 
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To the Administrator, General Services Administration, August 3, 
1956: 

Reference is made to your letter of June 26, 1956, with enclosures, 
requesting a decision concerning the propriety of amending article 
4 (d) of lease No. GS-00-D(S)-1692, dated March 15, 1954. The 
lease involves the industrial facility at Spokane, Washington, occupied 
by Pacific Northwest Alloys, Inc., and the proposed amendment would 
exclude from the rental base, namely, “Gross amount realized from 
sales” of all items produced at the plant, the cost of freight on such 
items paid by the lessee for delivery to purchasers. 

It appears that the parties are in disagreement as to whether freight 
charges on sales of products produced at the facility by the lessee 
should be deducted before applying the percentage formula in sub- 
sections (a) (1) and (a) of article 4 of the lease for the purpose of 
computing the rent. You state that the Administration has denied 
the lessee’s request for such deductions but agreed to submit the matter 
for our decision as to the propriety of the proposed amendment. 

The facility was leased for the processing of ores, concentrates, 
metals, and related products and the production of ferro-alloys, con- 
centrates, metals, and products related thereto. It appears that cer- 
tain of these products are generally sold f.o.b. producer’s plant, but 
that the principal product now being marketed is sold on a “delivered- 
customer” basis by similar producers whose production facilities 
are located adjacent to their customers and in areas with comparable 
freight rates. The lessee states that, when it entered into the sale of 
low carbon ferrochrome (the principal product produced at the 
facility), it adhered to the established purchasing practices and, for 
the convenience of its customers in billing, offered its product on a 
freight-allowed basis. We understand from this that this product is 
quoted and sold at a flat unit price, delivered, and that freight is 
paid by the lessee-seller. In urging modification of the lease to permit 
the exclusion of freight from gross sales, the lessee asserts that pay- 
ments of such nature cannot by any stretch of the imagination be 
construed as part of the total income from items produced at the 
facility. The lessee asserts that it never anticipated and does not 
believe the Government’s negotiators intended on account of the lo- 
cation of the plant that the cost of freight on sales was intended to 
be included in the “Gross sales” price on which the rental is required to 
be computed. You state that the contracting officer is now dead and, 
in the circumstances, you transmitted a statement dated June 6, 1956, 
by the Government negotiators wherein it is stated that the percent- 
age figures reached in the negotiations were arrived at on the basis 
of estimated selling prices at the time of such negotiations and did not 
anticipate a percentage of any costs other than the actual selling price. 
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The negotiators state that, to the best of their knowledge, the pay- 
ment of freight by the producer is a process peculiar to this particular 
industry and is not general in all manufacturing or processing opera- 
tions. In conclusion they state that, while to the best of their recollec- 
tion freight rates were not discussed, if the questions had arisen they 
are convinced that specific provision would have been made for 
eliminating prepaid freight payments from the base used for 
computation of the rental. 

The rental formula as provided in subsections (a) (1) and (2) of 
article 4 of the lease provides for the payment of specified percentages 
of the gross amount realized from sales of all products produced at 
the leased facility. Article 4 (d) provides as follows: 


Gross Sales Defined 


“Gross sales” shall be construed to mean the total price at which all items 
produced at the leased facilities are sold with no deductions from said total of 
any kind or nature except in such amounts as may have been allowed or credited 
by Lessee to its purchasers for products returned and trade discounts. “Gross 
sales” shall also include intra-company transfers of items produced at the leased 
premises. “Gross sales” of this type shall be construed to be the total of the 
current market prices, less returns, of the items so transferred. 


While the exact language of the rental provision is “gross amount 
realized from sales,” rather than “gross sales,” it must be presumed 
that the quoted provision was intended to define the rental base. The 
clear and unambiguous language of the definition necessarily precludes 


the deduction of freight paid by the lessee. The established rule of 
contract construction is that a written contract embodying the final 
intentions of the parties must be interpreted according to the legal 
import of its terms and that, in the absence of mistake or fraud, all 
prior verbal and written statements made in reference to the same 
subject at or before the time of its execution are to be considered as 
merged in the contract. 12 Am. Jur., Contracts, § 282. These same 
principles are applicable to leases. 51 C. J. S., Landlord and Tenant 
§ 232b; Levy v. Forma, 65 N. Y. S. 2d 505; Schoen-McAllister v. Oak 
Park National Bank, 349 Tl. App. 500, 111 N. E. 2d 378. The latter 
case involved a lease containing a provision in which rent was based 
on gross sales of the lessee, defined as meaning total price or charge 
paid or agreed to be paid on each sale made or service undertaken. 
The court in holding that the term “gross sales” included amounts 
collected by lessee, such as retailers occupation tax, stated that the 
intention of the parties is to be determined from the language used in 
the instrument and not from any surmises that the parties intended 
certain conditions which they failed to express. The Levy case is 
somewhat similar to the present case. The lease in that case provided 
for payment of a fixed annual and additional percentage rental, the 
latter to be computed on gross sales but with the express reservation 
that the phrase “gross sales” was not to include local sales taxes. 
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Defendants there contended for the right to exclude, in the computa- 
tion of gross sales, the amount of the Federal Excise Tax on distilled 
spirits. The court, however, held that if they were permitted to do 
so they would, in effect, be deducting an item of expense from the 
actual sales and that this would distort the meaning of the word “gross” 
to something less than the totality which its use imported. 

The legal question presented is substantially the same as has been 
dealt with by the courts in a number of cases involving the application 
of sales or use taxes to sales on a delivered price basis. The rule 
deducible from those cases seems to be that, absent specific statutory 
provision to the contrary, the price paid by a purchaser to the seller 
for goods at the point where title passes is the sale price includible 
in “gross sales,” without regard to transportation costs to that point 
which may have been paid or incurred by the seller. See Whitchill 
Sand & Gravel Co. vy. State Tax Comm., (Sup. Ct. Utah, 1944) 150 
P. 2d 370; Gee Coal Co. v. Dept. of Finance, 361 Il. 293, 197 N. E. 871; 
State v. Menefee Motor Co., 18 La. App. 694, 139 So. 61. 

In view of the foregoing it must be concluded that there is no legal 
basis for reforming the lease by excepting from “Gross sales,” as 
defined in paragraph 4 (d), prepaid freight on items produced at the 
plant and sold at prices including delivery. As indicated in your 
letter, the lessee cites our decision of March 30, 1956, B-123906, 35 
Comp. Gen. 533, as justification for the proposed modification of the 
present lease. However, we agree with your conclusion that since the 
two cases are distinguishable factually the cited case is not controlling 
here. 

The enclosures forwarded with your letter are returned. 


[B-127726] 


Compensation—Double—Retired Personnel—Concurrent 
Retired and Civilian Pay—dAgricultural Cooperative Em- 
ployees 


A retired Naval Reserve officer who is appointed by the Department of Agricul- 
ture to a civilian (cooperative) position in the Extension Service at a state 
university, where he performs Federal functions and is supervised by a Federal 
official, holds a civilian office or position under the United States Government 
within the meaning of the dual compensation limitations in section 212 of the 
Economy Act of June 30, 1932, 5 U. S. Code 59a, even though his civilian salary 
is paid from State or non-Federal funds. 


The decision that Department of Agriculture cooperative employees (paid by 
states) hold positions under the United States Government within the meaning 
of the dual compensation limitations of section 212 of the Economy Act of June 
30, 1932, 5 U. S. Code 59a, is tantamount to a changed construction of the law 
and, therefore, will not be given retroactive application. 
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To the Secretary of the Navy, August 6, 1956: 


Reference is made to letter dated April 25, 1956, with enclosures, 
from the Assistant Secretary of the Navy (Financial Management), 
requesting decision whether section 212 of the Economy Act of June 
30, 1932, as amended, 5 U. S. C. 59a, is applicable to the employment 
of Lieutenant James Montelaro, United States Naval Reserve, retired, 
187 127, with the Agricultural Extension Service of the University of 
Florida as an Assistant Vegetable Crop Specialist. 

Section 212, as amended, is, in pertinent part, as follows (quoting 
from 5 U.S. C., Supp. ITT, 59a) : 

(a) After June 30, 1932, no person holding a civilian office or position, ap- 
pointive or elective, under the United States Government or the municipal gov- 
ernment of the District of Columbia or under any corporation, the majority of the 
stock of which is owned by the United States, shall be entitled, during the period 
of such incumbency, to retired pay from the United States for or on account 
of services as a commissioned officer in the Army of the United States, Navy, 
Air Force, Marine Corps, Coast Guard, Coast and Geodetic Survey, and Public 
Health Service, at a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $10,000; and when the retired pay 


amounts to or exceeds the rate of $10,000 per annum such person shall be en- 


titled to the pay of the civilian office or position or the retired pay, whichever 
he may elect. * * * 


Prior to the enactment of Public Law 239, 84th Congress (act of 
August 4, 1955, 69 Stat. 497-498), 5 U. S. C. Supp. III 59a, which 
amended section 212, as amended, that section placed a limit of $3,000 
(instead of $10,000) per annum on the combined amount of retired pay 
and civilian compensation. And while it appears that Lieutenant 
Montelaro’s retired pay when combined with the salary of his civilian 
position is less than $10,000 per annum, the Assistant Secretary states 
that “in view of the fact that the file indicates that erroneous payments 
may have been made to Lieutenant Montelaro prior to enactment of 
Public Law 239 * * * and the possibility that other officers in the same 
circumstances may exceed the $10,000 limitation * * * [the matter is] 
considered to be of sufficient importance for transmittal to your 
Office for an opinion.” 

The enclosures received with the Assistant Secretary’s letter show 
that Lieutenant Montelaro was placed on the retired list on February 
1, 1947. He has been employed since September 1, 1952, by the Agri- 
cultural Extension Service of the University of Florida and his civilian 
compensation, $4,800 to $5,000 per annum, has been paid from State 
funds, Federal funds granted to the State of Florida, or its agencies, 
and other contributions. The officer was appointed to the position by 
the Department of Agriculture, the appointment documents showing 
that the position is a Schedule A excepted position in the Extension 
Service of the Department of Agriculture. It appears that in his 
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civilian position the officer has been engaged in the performance of 
Federal functions authorized by Federal statutes and has been super- 
vised by a Federal official. Under a 1944 ruling by the United States 
Civil Service Commission employees holding positions like that of 
Mr. Montelaro are regarded as Federal employees for purposes of the 
Civil Service Retirement Act, 5 U.S. C. 691-736c, and the Commission 
recently has concluded that such employees are entitled to the benefits 
of the Federal Employees’ Group Life Insurance Act, 5 U.S. C. 2091- 
2103. 

On the ground that the compensation attached to cooperative posi- 
tions in the Agricultural Extension Service of the Department of 
Agriculture is paid from State funds, the dual employment and com- 
pensation statutes codified in 5 U. S. C. 58, 62, and 69 were held in 
decision of June 13, 1946, 25 Comp. Gen. 868, to be inapplicable to 
employments in such positions. The controlling test, however, in de- 
termining the applicability of section 212 of the Economy Act to an 
employment is whether the civilian office or position held by the em- 
ployee is, in fact, an office or position “under” the United States Gov- 
ernment, a Government-owned corporation, or the municipal govern- 
ment of the District of Columbia. Compare 28 Comp. Gen. 588. 

The circumstances of Lieutenant Montelaro’s appointment, the con- 
ditions of his service, and the position of the Civil Service Commission 
as to his retirement and insurance rights leave little room for doubt 
that his civilian position must be considered an office or position under 
the United States Government without regard to the source of the 
funds from which his civilian compensation is paid. Salary payments 
by the State may be regarded as for the account of the United States 
under agreements between the State and the United States. Accord- 































































































ingly, it is concluded that he does hold a civilian position within the 
purview of section 212 and that an adjustment would be required in 
his case by that section if the combined amount of his retired pay and 
civilian compensation presently exceede’ the rate of $10,000 per 
annum. 











Prior to 1944, individuals serving under /xtension Service coopera- 
tive appointments similar to that of Mr. Montelaro’s were not con- 
sidered to be entitled to Federal retirement benefits, and the status of 
their positions was not clearly defined. Instructions were issued to 
our audit personnel shortly after the enactment of the Economy Act 
of 1932 to the effect that section 212 of the act had no application to 
employments in such positions or, at least, in positions which were 
similar in nature. Also, we held in decision of June 25, 1935, 14 Comp. 
Gen. 916, that section 212 would not preclude a retired Marine Corps 
officer from holding an office or position created by a State, the salary 
of which is paid from funds granted by the Federal Government; and 
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the decision dated June 13, 1946, 25 Comp. Gen. 868, might be viewed 
as implying that section 212 does not apply to these cooperative posi- 
tions. Thus, the present view as to the nature of a cooperative em- 
ployment like Mr. Montelaro’s reasonably may be considered tanta- 
mount to a changed construction of law. Hence, this decision will not 
be given a retroactive application. Compare 6 Comp. Dec. 91; 13 
Comp. Dec. 53; 12 Opp. Atty. Gen. 386, and 20 Comp. Gen. 53. Ac- 
cordingly, no action need be taken with respect to recovery of other- 
wise proper payments of retired pay made to Lieutenant Montelaro, 
or to other retired officers similarly situated, prior to the date of this 
decision. 


[[B-127842] 


Military Personnel—Reservist Injured While on Training 
Duty-—Pay and Allowances Pending Retirement 


An injured Naval reservist whose compensation award by the Bureau of Em- 
ployees Compensation was discontinued when he was found able to resume civilian 
occupation without loss of earning capacity, by reason of an injury received dur- 
ing Reserve training, is not thereafter entitled to military pay and allowances 
while awaiting action on disability retirement. 29 Comp. Gen. 509, modified. 


To L. A. Campbell, Department of the Navy, August 6, 1956: 
Reference is made to your letter of April 13, 1956, with enclosures, 


requesting decision whether Lieutenant Commander George E. De- 
Metz, United States Naval Reserve (Retired), is entitled to active- 
duty pay and allowances for the period August 15, 1953, to January 31, 
1955, less compensation paid him by the Bureau of Employees’ Com- 
pensation, Department of Labor, for the period August 15, 1953, to 
December 3, 1953. If it is held that he is not entitled to such active- 
duty pay and allowances, decision is requested whether he is entitled to 
retired pay on and after February 1, 1955. 

It appears that by orders dated May 3, 1953, Lieutenant Commander 
George E. DeMetz, USNR, was ordered to active duty for training in a 
flying status, with pay, for a period of 14 days; that he reported for 
such duty on May 11, 1953; that he was injured in an aviation accident 
on May 17, 1953; and that he was discharged from hospital treatment 
on August 14, 1953, after being found fit for duty. 

It further appears that Commander DeMetz was credited with 
active-duty pay and allowances from May 11 to August 14, 1953. 
Also, he was paid compensation by the Bureau of Employees’ Compen- 
sation for the period August 15 to December 3, 1953. Such compen- 
sation was discontinued effective as of the latter date on the basis that 
on December 4, 1953, the officer was able to resume full duty, having 
suffered no loss of wage-earning capacity by reason of his injury on 
May 17, 1953. 
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On June 30, 1954, Commander DeMetz was examined and found not 
physically qualified for flying in control of aircraft. On July 27, 
1954, he applied for retirement under the provisions of the act of June 
20, 1949, 63 Stat. 201, 34 U. S. C. 855c. He was placed on the retired 
list on February 1, 1955, such action being stated to be under the pro- 
visions of that act and of section 402(c) of the Career Compensation 
Act of 1949, 63 Stat. 817, 37 U.S. C. 272. 

Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act of June 20, 1949, 63 Stat. 201, provides, in perti- 
nent part, that: 





























All officers, nurses, warrant officers, and enlisted men of the United States 

Naval Reserve or United States Marine Corps Reserve, who— 
. > * . a . = 

(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 
shall be deemed to have been in the active naval service during such period, 
and they or their beneficiaries shall be in ali respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regulation 
for officers, warrant officers, nurses, and enlisted men of corresponding grades 
and length of service of the Regular Navy or Marine Corps: Provided, That if a 
person who is eligible for the benefits prescribed by this Act be also eligible 
for pension under the provisions of the Act of June 23, 1937 (50 Stat. 305), 
compensation from the Bureau of Employees’ Compensation, Federal Security 
Agency, under the provisions of section 304 of the Naval Reserve Act of 1938 
(52 Stat. 1181) or retired pay under the provision of section 310 of the Naval 
Reserve Act of 1938 (52 Stat. 1183), he shall elect which benefit he shall receive. 


The above provisions were made effective as of August 14, 1945, 
by section 4 of the act, 63 Stat. 202, 32 U.S. C. 160a. 


Section 402 (c) of the Career Compensation Act of 1949, 63 Stat. 
817, provides that: 
















































































Upon a determination by the Secretary concerned (1) that a member of the 
uniformed services, other than those members covered in subsections (a) and (b) 
of this section, is unfit to perform the duties of his office, rank, grade, or rating 
by reason of physical disability resulting from an injury; (2) that such injury 
was not the result of the intentional misconduct or willful neglect of such 
member; (3) that such disability is 30 per centum or more in accordance with 
the standard schedule of rating disabilities in current use by the Veterans’ 
Administration; (4) that such injury was the proximate result of the perform- 
ance of active duty, full-time training duty, other full-time duty, or inactive 
duty training, as the case may be; and (5) that accepted medical principles 
indicate that such disability may be of a permanent nature, the name of such 
member shall be placed upon the temporary disability retired list of his service 
by the Secretary concerned and such member shall be entitled to receive disability 
retirement pay as prescribed in subsection (d) of this section: Provided, That if 
condition (5) above is met by a finding that such disability is of a permanent 
nature, such member may be retired by the Secretary concerned and, upon retire- 
ment, shall be entitled to receive disability retirement pay as prescribed in 
subsection (d) of this section: Provided further, That if condition (3) above 
is not met because the disability is determined to be less than 30 per centum, 
the member concerned shall not be eligible for any disability retirement provided 
in this section, but may be separated for physical disability from the service 
concerned and upon separation shall be entitled to receive disability severance 
pay as prescribed in section 403 of this title. 
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In decision of June 19, 1950, 29 Comp. Gen. 509, there was con- 
sidered the case of an officer of the Marine Corps Reserve who was 
injured in an aviation accident on August 17, 1947, while serving 
under orders to 15 days’ active duty for training. There was, on 
August 17, 1947, no statutory authority for the continuance of the 
officer’s active-duty pay and allowances beyond the termination date 
of his training-duty orders, and no authority for granting him dis- 
ability retirement pay, the right to such benefits first arising under 
section 1 of the act of June 20, 1949. After enactment of that statute 
the officer made timely application for retirement. He had been an 
airplane pilot in civilian life and had lost his right forearm as a result 
of the aviation accident. Hence, it was reasonably obvious that he was 
disabled for the performance of the duties of his civilian occupation. 
It was held in the decision of June 19, 1950, that, the officer’s injury 
having been sustained subsequent to August 14, 1945, he was entitled, 
under the retroactive provisions of the act of June 20, 1949, to pay and 
allowances while hospitalized, and from date of release from the 
hospital, it being considered that from that date he was awaiting action 
on his retirement proceedings. It was said in the decision that “a 
member of the Marine Corps Reserve who is injured while on training 
duty for any period of time is entitled to continue in receipt of active- 
duty pay and allowances while hospitalized and while he is awaiting 
action on his disability retirement proceedings, if such proceedings 
are instituted.” 

The conclusion in that decision that an injured Reserve member 
is entitled to active-duty pay and allowances while awaiting action on 
his retirement proceedings was grounded on the provisions of the act 
of June 20, 1949, assimilating the death and disability benefits of 
reservists to those of Regular members. The latter individuals, who 
suffer disability in line of duty, continue in receipt of pay and allow- 
ances while awaiting action on their retirement proceedings, if such 
proceedings are instituted. However, members of the Regular Navy 
or the Regular Marine Corps have not been considered as having the 
right or opportunity to pursue full-time civilian occupations while 
awaiting retirement. The law intends parity of monetary benefits, 
as nearly as possible, between the reservist and the Regular; it does 
not intend that the former may be able to receive income from two 
occupations, military or naval, and civilian, while the latter, under 
comparable circumstances, is restricted to his military or naval pay. 
Hence, the law does not contemplate the granting of active-duty pay 
and allowances, while awaiting action on retirement proceedings, if 
the member is not disabled for the pursuit of his civilian occupation. 
Compare 30 Comp. Gen. 185; 30 Comp. Gen. 476 ; 33 Comp. Gen. 411. 
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The general rule laid down in 29 Comp. Gen. 509 is qualified 
accordingly. 

Although the question as presented relates to the matter of credit- 
ing Commander DeMetz with active-duty pay and allowances from 
August 15, 1953, to January 31, 1955, less the amounts of employees’ 
compensation received by him for the period August 15 to December 
8, 1953, the file shows that the officer is claiming active-duty pay and 
allowances for the period from December 4, 1953, to January 31, 1955, 
he having received—apparently under an election as provided in sec- 
tion 1 of the act of June 20, 1949—compensation from the Bureau of 
Employees’ Compensation for the period August 15 to December 3, 
1953. His award of such compensation was discontinued as of the 
latter date on the basis that on December 4, 1953, he was able to resume 
full duty, having suffered no loss of wage-earning capacity by reason 
of his injury of May 17,1953. In the absence of clear and convincing 
evidence that the discontinuance of his award by the Bureau of Em- 
ployees’ Compensation was erroneous, we can perceive no basis for the 
allowance to him of active-duty pay and allowances for any part of 
the period from December 4, 1953, to January 31, 1955. He already 
has received equivalent benefits for the period August 15, to December 
3, 1953. Accordingly, your first question is answered in the negative. 

The determination whether a particular member of the uniformed 
services, who is within a class covered by section 402 (c) of the Career 
Compensation Act of 1949, meets the requirements of that section for 
disability retirement pay is a matter within the province of the Secre- 
tary concerned. The Secretary of the Navy apparently has deter- 
mined that Commander DeMetz met such requirements and in the 
absence of evidence that the determination was arbitrary or capricious, 
we do not propose to question its legality. It will be noted that sub- 
section (c) of section 402, unlike subsections (a) and (b) of that sec- 
tion, does not contain a requirement that the member be in a basic 
pay status when the Secretary makes his determinations respecting 
the member’s disability. 

Accordingly, we will not question payments of retired pay to Com- 
mander DeMetz for periods after January 31, 1955, if otherwise 
correct. 


[B-128519] 


Sales—Passage of Titlke—Damage to Realty After Contract 
of Sale but Before Delivery of Deed 


Loss as a result of hurricane damage which occurred between the date of execu- 
tion of a contract of sale of Government property located in Virginia and the date 
of delivery of the deed must be borne by the purchaser under the majority rule, 
which is followed in Virginia, that the equitable or beneficial title passes upon 
execution of a contract of sale in the absence of any provisions to the contrary. 
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To Lester H. Thompson, Federal Housing Administration, August 
7, 1956: 

Reference is made to your letter of June 29, 1956, your reference 
AC-C, transmitting Bureau Voucher No. 64200, Bureau Schedule No. 
4384, for $3,487.17, in favor of Harvie Road Estates, Incorporated, 
Richmond, Virginia, and requesting a decision as to whether the 
voucher may be certified for payment. The amount claimed repre- 
sents the cost of labor and materials for repairing damage caused by 
flood waters to the properties sold to the payee. 

The damage occurred between June 28, 1955, the date of the execu- 
tion of the contract of Sale and Purchase, and August 12, 1955, the 
date of delivery of the deed. It is stated that during the day of 
August 11, 1955, a hurricane swept the Atlantic Coast area and that 
the accompanying heavy rainfall caused a break in the basement wall 
of the property. This permitted water to pour into the basement dur- 
ing the night of August 11 and through the following day. The flood 
waters damaged the walls and the heating plant located in the base- 
ment and the invoices attached to the voucher show that it cost the 
purchaser $3,487.17 to repair such damage. It is stated that since the 
flood waters did not subside until several days after the actual transfer 
it was impossible to determine the portion of the damage that actually 
accrued up to the hour of delivery of the deed. In this connection, it 
is stated that the Federal Housing Commissioner remained in posses- 
sion and control of the property until August 12, 1955, when the deed 
and possession of the property were delivered to the purchaser. 

By the terms of the above contract, the Federal Housing Commis- 
sioner, as seller acting through his representative, agreed to sell the 
involved property to Dr. C. M. McCoy and Wade M. Miles, Jr., as 
purchasers, acting on behalf of Harvie Road Estates, Inc., a corpora- 
tion to be formed by them. The agreed purchase price is stipulated at 
$545,907. The purchasers were required to deposit $25,100 in cash 
with the seller as evidence of good faith and to protect the seller 
against loss or damage in the premises. An additional amount of 
$20,807 was required to be paid by the purchasers to the seller at 
closing or prior thereto at election of the purchasers. At closing the 
purchasers were required to execute a note secured by a mortgage as 
therein provided. Paragraph 10 provided, as follows: 

No representations are made by the Seller as to the physical condition of the 
property to be conveyed and Purchaser agrees to accept the same in its present 
condition * * * 

There is a conflict of authority as to whether the vendor or the 
purchaser under an unconditional contract for the sale of real property 
assumes the risk of a partial destruction or deterioration of the 
property between the execution of the contract of purchase and sale 
where the loss is not due to the fault of the seller and where the 
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seller is not in default and is able to convey good title. 66 C. J. 
Vendor and Purchaser, 702, 1052, §§ 262 and 811; 92 C. J. S. Vendor 
and Purchaser, § 295; 55 Am. Jur., Vendor and Purchaser, §§ 396 
and 600; American Digest System, Vendor and Purchaser, § 203. 
This conflict is referred to in the brief prepared by the Chief Counsel, 
Rental Housing, and as stated in his brief the majority rule is that 
the risk of loss falls on the purchaser. This appears to be the rule 
in Virginia where the vendor is not in default and is prepared to 
convey legal title. Christian v. Cabell, 22 Gratt, 82, 105. 

The decisions of the courts following the majority rule hold that 
a contract for the sale of lands operates as an equitable conversion. 
The vendee in contemplation of equity becomes the real owner and 
assumes all risk of loss or destruction of the property not due to neglect 
or default of the vendor in carrying out the contract, unless it is appar- 
ent therefrom that such was not the intention of the parties. 27 A. L..R. 
2d 446. As the Chief Counsel points out, there is court authority, 
however, for the proposition that the above majority rule is subject 
to a provision in the contract of sale obligating the vendor to deliver 
the property in the same condition it was at the time of the making of 
the contract, reasonable wear and tear excepted. Brownell v. Board of 
Education, 146 N. E. 630; Rhomberg v. Zapf, 208 N. W. 276. He 
therefore concludes that in view of the provisions of paragraph 10 and 
the rule announced in the Brownell and the Rhomberg cases the risk 
of loss in this instance falls on the seller. 

But, we cannot agree that paragraph 10 has the effect of casting 
liability for the loss on the vendor, the Government in this case. 
In the Brownell and the Rhomberg cases there were express covenants 
on the part of the vendors obligating them to deliver the premises in 
as good condition as at the dates of execution of the contracts. In 
the present instance the contract merely recites that the seller makes 
no representation as to the physical condition of the property and that 
the purchaser agrees to accept the same in its present condition. We 
think this provision means nothing more than that the property was 
being sold on an “as is” basis, that it was sold in its then condition, and 
without any warranty as to what that condition was or what it would 
be at the time of the conveyance. Consequently, the so-called majority 
rule controls the result here. 

We believe that there is an additional reason why the claim here 
is not properly for allowance. It seems clear from a reading of the 
entire contract that the parties here intended that the seller’s title, 
which it retained until final conveyance, was intended merely as a 
“security title” and that any risk of loss or advantage of gain was to 
be borne by the purchaser. While there is no express provision as to 
risk of loss, the language of paragraph 6 shows clearly that the parties 
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ae intended that the rights of ownership should pass on the last day 
396 of the month in which the contract was executed, namely, June 30, 
203. 1955 (referred to as the cut-off date), or over a month prior to the 
~aal time the building was damaged. Water rates, taxes, hazard insurance, 
that operating expenses were required to be adjusted as of the cut-off date. 
rule As of that date the purchasers acquired the right to receive the benefit 


‘* of all income from the property, and they became obligated for all 
expenses of operation of the property accruing thereafter. Also, para- 
that graph 6 stipulates that the purchaser shall pay as of the first day of 


son the next month following the closing of the sale a sum consisting of 


and mortgage interest at the specified rate accruing from said cut-off date 
lect to the first day of the next month after the closing of the sale, plus the 
par- required escrow deposits for ground rents, if any, taxes, and hazard 
o 3 insurance premium charges. Paragraph 7 stipulates that at closing all 
‘ity, uncollected rents will be assigned to the purchaser and all rents due 


ject on or after the stated cut-off date which may have been collected by the 
iver seller will be paid to the purchaser. Also, paragraphs 8 and 9 contain 


¢ of other provisions showing that the rights of ownership should pass as 
do f of the cut-off date. 

He It has been held that under a contract for the purchase and sale 
and of realty, risk passes to the purchaser at the time the beneficial inci- 
risk dents of ownership pass to the purchaser. TJorluemke v. Abernathy, 


258 P. 2d 282. In the cited case the court quoted with approval section 
ting 939 of Williston on Contracts (Rev. Ed.), as follows: 


ase. The intention of the parties is the factor in any proper decision. Parties do 
not frequently make express provisions as to risk, but they do indicate whether 


unts they intend a present transfer of the rights of ownership or a future transfer, 
sin and there should be no doubt that they expect all the incidents of ownership to 
In pass from the seller to the buyer at that time. That time will frequently not be 
when the legal title is transferred. If, as frequently happens, a purchaser is 
ikes given immediate possession under his contract, with the right to use the property 
that as his own to the same extent as is customary with a mortgagor, the title is 
2 retained merely as security for payment of the price. It is a short way and in 
We many states a common way of accomplishing the same end that would be 
wi achieved by conveying to the purchaser and taking back a mortgage. When by 
as the contract the beneficial incidents of ownership are to pass is the time which 
and the parties must regard as the moment of transfer. This is the time when 
yuld the purchaser is held to become the “owner,” under alienation clauses in insurance 
, policies, and no little authority supports the conclusion that then, and not 
rity before, the risk passes to the vendee. 

Applying the above rule to the instant case, it must be concluded that 
here the vendee became the “owner” of the property as of the cut-off date 
the (June 30, 1955). At that time the property was in the “present 
itle, condition” contemplated by paragraph 10 of the contract and, hence, 
aS 8 the cost of repairing the damage caused by circumstances which arose 
s to thereafter must be borne by the purchaser. 

s to Accordingly, certification of the voucher, returned herewith, is not 


‘ties authorized. 
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[B-128310] 


Sales—Surplus Property—Erroneous Award—Cancellation 


Where the highest bid for the purchase of Government surplus property sold 
under competitive bidding procedures was proper and timely received, but through 
administrative error the award was made to the second highest bidder, the inter- 
ests of the United States, as well as the duty of the contracting officer to award 
such contracts to the highest bidder, require cancellation of the action and award 
to the highest bidder. 


To the Secretary of the Interior, August 8, 1956: 


Reference is made to a letter dated July 25, 1956, with enclosures, 
from the Administrative Assistant Secretary of the Interior, furnish- 
ing the report requested by our Office in letter of June 25, 1956, to you, 
relative to the protest of J. J. Coan Company, Inc., Salt Lake City, 
Utah, against the cancellation of an award made to it by the Bureau 
of Indian Affairs under sales invitation No. 500-70S-6-4. The report 
also covers the protest of the Priester Machinery Company, Inc., 
Memphis, Tennessee, against the action of the Bureau of Indian Affairs 
in withholding the release of one Universal Crusher Plant purchased 
by it from the Bureau, pursuant to award on item 104 of the same 
sales invitation. 

By the referred-to sales invitation, the Bureau of Indian Affairs, 
Portland, Oregon, requested bids—to be opened June 4, 1956—for the 
purchase from the Government of, among other items of surplus road 
construction equipment, one Universal Crusher Plant with miscellane- 
ous accessories, item 104. In response the J. J. Coan Company, Inc., 
and the Priester Machinery Company, Inc., submitted bids offering 
to purchase the equipment covered by item 104 for the sums of $3,877.77 
and $6,125, respectively. 

In an undated report the Portland Area Director, Bureau of Indian 
Affairs, states as follows : 

The sequence of events leading up to this protest are as follows: 


1. Bids were formally opened and abstracted in the Conference Room of the 
Interior Building on the 8th floor, on approximately 127 items with 104 bidders 
participating. Two employees from our Property Management Branch were pres- 
ent during the opening and abstracting of bids. Approximately twenty bidders 
were in attendance at the public opening which continued from the hour of 
opening, 2:30 P. M., until about 6:00 P. M. in the evening. So far as we know 
neither a representative of the J. J. Coan Company or of the Priester Machinery 
Company were in attendance at the opening. 

2. The next day a comparison of bids was made from the abstract (Exhibit 1) 
by three members of the Property Management Branch and the apparent high 
bidders indicated by circling the item as shown on the abstract. The bid of the 
Priester Machinery Company, No. 57, of $6,125.00 was overlooked in the evalua- 
tion of bids and the bid of J. J. Coan Company, next highest, was circled erro- 
neously to indicate the apparent high bidder. Notices of award were accordingly 
mailed to apparent successful bidders. 

3. Contracts were prepared and signed and mailed to successful bidders, 
including Contract No. 14-20-500-486, dated June 8, 1956 (Exhibit 5) with 
the J. J. Coan Company of Salt Lake City. 

4. As is the practice of this office, we furnished to all bidders a summary of the 
high bids on each of the items (Exhibit 2). On June 12, 1956, the Priester 
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Machinery Company notified this office by telegram (Exhibit 3) advising of 
the erroneous award to the J. J. Coan Company. 

5. Mr. Schoenhut, the Property and Supply Officer, accordingly called the 
J. J. Coan Company of Salt Lake City and explained the situation to the manager, 
Mr. C. G. Coan, who signed the bid, and requesting their concurrence in the 
eancellation of the erroneous contract and making award to the high bidder, 
the Priester Machinery Company. Mr. Coan was very agreeable and indicated 
that he understood that such mistakes could happen and that they would offer 
no objection to the cancellation. 

6. The contract, No. 14-20-500-449 (Exhibit 4) was then prepared on June 
12, 1956 for the Priester Machinery Company and forwarded with a collection 
bill for the amount due on the rock crusher. The Bid Bond of the J. J. Coan 
Company was also returned following the usual procedure for rejected bids. 

7. Mr. T. L. Coan, the Vice President of the firm of J. J. Coan Company, 
called at this office and entered a verbal protest on the cancellation of their 
contract. Mr. Coan has taken the matter up with an attorney in Portland 
and it is understood the firm is submitting a formal protest to the Comptroller 
General to hold the Government to the original contract in making award to 
them. Their allegation includes the following: 

A. Since this office did not have the envelope in which the bid was received, 
they question that the Priester Machinery Company’s bid was on hand at the 
time of the opening of bids. 

B. That the Government is obligated to live up to Contract No. 14-20-500486 
and to make the equipment available to them. 

The envelopes of rejected bidders were destroyed as is the usual practice, and 
the Priester Machinery Company’s envelope was among those disposed of 
by reason of the error in determining successful bidders. We are enclosing 
statements of Mrs. Yvonne Lyle and Mr. Sam Hoffman, members of the Property 
Management Branch, who were in attendance at the opening, certifying to 
the fact that the bid was duly opened and considered along with others at the 
time of opening; and, if necessary, we will obtain statements from bidders 
who were in attendance. The bid Bond of the Priester Company was furnished 
separately from the bid and was also on hand in this office at the time of opening 
of bids. 

Prior to opening, bids were assigned numbers and were listed in numerical 
order on the abstract. The bid of Priester Machinery Company was shown as 
No. 57 (Exhibit 1). This is further evidence that the bid was on hand since 
the abstract headings were prepared for the abstracting ef bids from the 
envelopes on hand prior to the opening hour. 


The basic statutory authority for the sale is to be found in section 
203 of the Federal Property and Administrative Services Act of 1949, 
63 Stat. 385, 40 U. S. C. 484 (b). Paragraph (b) of that section 
provides that the care and handling of surplus property, pending its 
disposition, and the disposal of surplus property, may be performed 
by the General Services Administration or, when so determined by 
the Administrator, by the executive agency in possession of the prop- 
erty or by any other executive agency willing to take such action. 
Paragraph (c), 40 U. S. C. 484 (c), provides that any executive 
agency designated or authorized by the Administrator to dispose of 
surplus property may do so by sale, exchange, lease, permit, or transfer, 
for cash, credit, or other property, with or without warranty, and 
upon such other terms and conditions as the Administrator deems 
proper, and that it may execute such documents for the transfer of 
title or interest in property and take such other action as it deems 
necessary or proper to dispose of the property under the provisions 
of the act. 


427142 O—57——9 





96 DECISIONS OF THE COMPTROLLER GENERAL (36 


Pursuant to this authority General Services Administration Reg- 
ulations 1-IV, dated March 1, 1955, were issued. Section 302 of that 
regulation, pursuant to which it is understood the request for bids 
was issued, provides that holding agencies shall, except as otherwise 
provided by the section, sell surplus property by competitive bid sale, 
after advertising, in accordance with the provisions of the section. 
Competitive bid sales are defined in this section as including sealed 
bid sales, spot bid sales and auction sales. The section also provides 
that agencies may sell surplus personal property by negotiated sale 
in certain circumstances, none of which appear present in the subject 
case. 

Thus, the ordinary manner in which sales of surplus personal prop- 
erty are to be made by the Department of the Interior, a holding 
agency, is expressly provided by the General Services Administra- 
tion regulation, that is, by spot bid sales, auction sales or after adver- 
tising for sealed bids, and since that regulation was issued pursuant 
to law, there is no authority in the administrative officers of the Gov- 
ernment to depart from the procedure prescribed therein or to exercise 
discretion in that regard. 

That the requirement that a sale by public auction or after adver- 
tising for competitive bids contemplates acceptance of the highest bid 
would not appear to be open to question. In this connection, the 
requirement of section 3709, Revised Statutes, (41 U. S. C. 5), that 
there be advertising for bids in connection with purchases and sales 
by the Government has been construed consistently as requiring ac- 
ceptance of the most advantageous bid. See, for example, Scott v. 
United States, 44 C. Cls. 524, 527, in which the principle is stated that: 

The agents of the Government stand upon a different footing from private in- 

dividuals in the matter of advertising for the letting of contracts in behalf of 
the United States. They have no discretion. They must accept the lowest or 
the highest responsible bid, or reject all and readvertise. 
In following this principle in O’Brien v. Carney, 6 F. Supp. 761, 762, 
the court said that section 3709, Revised Statutes, “requires that pur- 
chases and contracts for supplies in any department of government 
shall be made by due advertising for proposals except when the pub- 
lic exigencies require immediate delivery. It must follow as a neces- 
sary corollary that this act imposes a duty upon the department to 
accept the proposal most advantageous to the government; otherwise 
the statute would be meaningless.” 

The J. J. Coan Company, Inc., contends that the sale was complete 
and title to the equipment covered by item 104 vested in the corpora- 
tion on June 8, 1956—the date of the award—by virtue of the issuance 
of a Certificate of Award and the acceptance of the full and final pay- 
ment by the Government on that date. Paragraph 6 of the General 
Terms and Conditions of the sales invitation provided that “Title to 
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the items or property sold hereunder shall vest in the Purchaser as 
and when full and final payment is made, unless otherwise specified 
by the Government * * *”, The award letter of June 8 advises that 
only item 104 was awarded to the corporation; that the bid deposit 
submitted by the corporation was sufficient to cover the purchase of 
that item; and that the balance of the deposit would be refunded in 
the near future. It does not apply the bid deposit to the purchase 
price, but indicates an intention to do so in the future. Moreover, it 
is evident that such paragraph contemplates that a proper award had 
been made to the purchaser. On the Statement and Certificate of 
Award dated June 8, 1956, issued to J. J. Coan Company, Inc., appears 
the statement that award was made after advertising, “To Highest 
Bidder as to price (Receipts).” Since J. J. Coan Company, Inc., was 
not the highest bidder on item 104, it is apparent that the corporation 
was not entitled to such award. 

In support of its contention that it is entitled to receive the equip- 
ment covered by item 104 of the sales invitation, J. J. Coan Company, 
Inc., cites the court case of United States v. Jones, 176 F.2d 278. That 
case, however, is distinguishable from the present situation. In the 
Jones case no bids were received in response to an invitation and the 
surplus materials were sold by means of negotiation and, therefore, 
involved a much wider field of administrative discretion than is per- 
missible under competitive bidding procedures. Also, in that case, 
while the Circuit Court of Appeals found that rescission of the con- 
tract could have been allowed under normal circumstances, it concluded 
that the peculiar wording of section 25 of the War Surplus Act of 
1944, 58 Stat. 780, 50 U. S. C. App. 1634 (1946 Ed.), vested full title 
in Jones. Such wording is absent here. 

The reported facts in this case show that the Priester Machinery 
Company, Inc., submitted a timely and proper bid and was the highest 
bidder on item 104. Through administrative error award was made 
to J. J. Coan Company, Inc., and upon discovery of the error, and 
with the reported acquiescence, apparently by telephone, of that con- 
cern, the award was canceled and given to the Priester Machinery Com- 
pany, Inc., which unquestionably should have received the award un- 
der the competitive bidding procedure followed in this invitation. 
The administrative error from which this difficulty resulted is reyret- 
table. Nevertheless, in the present circumstances, we are of the opin- 
ion that the interests of the United States as well as the duty to award 
to the highest bidder require that award to Priester Machinery Com- 
pany, Inc., be sustained. 

If, as we understand, the bid deposit of J. J. Coan Company, Inc., 
from which the purchase price was to have been deducted, has now been 
refunded to it, then such action would appear in any event to satisfy 
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the full responsibility of the Government to that company under the 
express language of paragraph 11 of the General Sale Terms and 
Conditions. 


[B-128522] 


Property—Atomic Energy Residential Property—Sales— 
Value 

In the absence of a legislative intent in the Atomic Energy Community Act of 
1955, that Government-owned residential property should be sold at values which 
are based on morale and other factors specified in a resolution adopted by the 


Joint Committee on Atomic Energy, the property must be sold at appraised values 
based on the current fair market value of the property. 


To the Administrator, Housing and Home Finance Agency, August 
8, 1956: 

Reference is made to letter of July 6,.1956, from the Acting Admin- 
istrator, requesting our opinion whether the appraisals of residential 
property in Richland, Washington, made by the Federal Housing 
Commissioner pursuant to the Atomic Energy Community Act of 
1955, 69 Stat. 471, 42 U. S. C. 2301, properly may be adjusted down- 
ward to reflect consideration of certain factors listed in a resolution 
adopted by the Joint Committee on Atomic Energy on June 28, 1956. 

The Committee resolution states that in enacting the Atomic Energy 
Community Act of 1955, the Congress intended the Federal Housing 
Commissioner, in making appraisals under the act, to consider the 
following factors in addition to such matters as would generally be 
considered by appraisers in determining current fair market value: 

(a) the continued morale of the priority purchasers under said act; 

(b) the possibility that disposal of the properties would result in 
the dislocation of families engaged in work essential to the national 
security ; 

(c) the maintenance of conditions which will not impede the recruit- 
ment and retention of personnel essential to the Atomic Energy pro- 
gram, and 

(d) the disposal of the properties in an expeditious manner. 

The letter of July 6, 1956, states that established professional stand- 
ards and techniques were utilized in making the appraisals in question, 
and that the factors listed in the Committee resolution were not taken 
into account in such appraisals. It should be understood that while 
we have recently undertaken audit activity involving the operations 
of the FHA in the Richland area we are not presently in a position to 
express any opinions as to the appraisals already made or the tech- 
niques utilized in making them, 
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Chapter 3 of the Atomic Energy Community Act deals with the ap- 
praisals and prices of property to be sold. Section 32 requires the 
appraisals to be made by the Federal Housing Commissioner. That 
section further provides that such appraisals shall constitute the basis 
for insurance under the National Housing Act until such time as the 
Commissioner shall find that “the appraisal values generally in the 
community no longer represent the fair market values of the proper- 
ties.” Section 33, Basis of Appraisal, specifically states that— 

* * * the appraised value shall be the current fair market value of the Gov- 
ernment’s interest in the property. 

The Committee report on section 33 states as follows (Senate Report 
No. 1140, 84th Congress, page 9) : 

This section sets forth that the appraised value shall be the current fair 
market value of the Government’s interest in the property. Many persons in 
both Oak Ridge and Richland were suggesting that the method of arriving at 
the current fair market value be specifically spelled out in the statute. In view 
of the fact that an appraiser's evaluation of property considers all of the factors 
which can affect the economic status of the property in the future, it was not 
thought right that any of the problems raised by the residents should be spe- 
cifically written into the statute. Instead, it was thought preferable that the 
statutory basis for the appraisal be the fair market value and that the appraisers 
be reminded, in determining the fair market value, to take into consideration 
a number of factors, among which are: 

(1) The wartime construction of the houses; 


(2) The wartime construction of the utilities serving the housing; 


(3) The “monotony” effect of having many houses identical to each other in 
the same neighborhood; and 

(4) The one interesting nature of the community. 

There was some suggestion that the appraisers be directed to appraise each 
building as though it were in a normal community. It was felt that this sug- 
gestion was wrong in that each piece of property can be appraised only in the 
light of its own condition. 


While it may be, as stated in the Committee resolution, that it was 
the intent of the Congress that appraisals be made on a basis which 
included consideration of the morale of prospective priority purchas- 
ers and the other factors listed in the resolution, we have been unable 
to find any substantial evidence of that intent in the legislation itself 
or in the legislative history of the act. Although it is true that sec- 
tion llc, 42 U. S. C. 2301, of the act expresses the desire of the Congress 
that the disposal of community properties be accomplished expedi- 
tiously, in a manner which will not impede the accomplishment of the 
programs and purposes of the Atomic Energy Act, and with a mini- 
mum of dislocation, and that section 12a expresses the Congressional 
finding that the continued morale of project-connected persons is 
essential to the common defense and security of the United States, 
other provisions of the act appear to have been designed to accomplish 
these purposes on the basis of appraisals which consider only those 
factors which might affect the economic status of the property itself. 
It must be realized that the appraised values of the properties are to 
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be used for several purposes. The appraised value is the basis for 
insurance under the National Housing Act, and in the event property 
is not purchased by the tenant thereof or by another priority pur- 
chaser, section 53b of the act, 42 U. S. C. Supp. III 2343(b), provides 
for its sale to the highest bidder at not less than the appraised value. 
No reason is seen why the minimum sales price to the general public 
should have any particular effect upon, or why it should be reduced 
because of, factors such as the morale of priority purchasers. 

There are specific provisions of the act which are designed to mini- 
mize dislocation and impairment of the morale of project-connected 
personnel. Section 42 establishes purchase priorities for occupants, 
project-connected persons, and incoming employees. Section 56 pro- 
vides for a one-year lease for any occupant who chooses not to pur- 
chase. Section 61 permits a priority purchaser to make his down pay- 
ment over a three-year period. Section 35a provides a 15 percent 
deduction from appraised value for priority purchasers. Section 36a 
provides for a further deduction therefrom of the value of improve- 
ments made by a priority purchaser. Section 36d provides an addi- 
tional 10 percent deduction for priority purchasers who waive the in- 
demnity given by section 63-66. 

In view of these specific preferences granted to further the purposes 
expressed in sections llc and 12a of the act, the fact that no reference 
is made to such purposes in the section dealing with the basis for ap- 
praisals, and the fact that appraised values are to be used in sales to 
the general public as well as to priority purchasers, we feel that the 
act does not permit a construction that the factors listed in the Com- 
mittee resolution should be considered in making appraisals. Any 
failure in the statute as written to express the full intention of the 
Congress in this respect should be remedied by appropriate legisla- 
tion. In the absence of such action, your question must be answered 
in the negative. 


[B-128746] 


Alaska — Public Works Construction — Limitation on 
Bonded Indebtedness 


The limitation in the act of May 28, 1936, 48 U. S. C. 44a, on bonded indebtedness 
for Alaska public works construction is not applicable to construction under the 
Alaska Public Works Act of August 24, 1949, 48 U. S. C. 486, and, therefore, appro- 
priated funds may be expended for construction under the 1949 act without regard 
to such limitation. 


To the Secretary of the Interior, August 8, 1956: 

Reference is made to letter dated July 26, 1956, from the Adminis- 
trative Assistant Secretary of the Interior, requesting advice as to the 
legality of expending appropriated funds for the construction of public 





—mitmthnam~werreet oe © Sa 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 101 


works under the authorization of the Alaska Public Works Act of 
August 24, 1949, 63 Stat. 627, 48 U.S. C. 486-486j, when the applicants 
for such public works contemplate financing the purchase of such works 
by the issuance of bonds which cause the aggregate of the outstanding 
bonds of such applicants to exceed 10 percent of the assessed value of 
the taxable property within the jurisdiction of such applicants. 

Section 1 of the act approved May 28, 1936, 49 Stat. 1388, 48 U.S.C. 
44a, authorizes municipal corporations in the Territory of Alaska to 
incur bonded indebtedness and issue negotiable bonds for public works 
of a permanent nature and provides that “no municipal corporation 
shall incur a bonded indebtedness or issue its negotiable bonds under 
this act to an amount which, including existing bonded indebtedness 
shall exceed 10 per centum of the aggregate taxable value of the real 
and personal property within the corporate limits of such municipal 
corporation.” [Italics supplied.] 

The concern of your Department is whether the above limitation on 
bonded indebtedness is applicable to the financing of works constructed 
under the later Alaska Public Works Act. The Alaska Public Works 
Act authorized the construction by the United States of essential public 
works for the Territory of Alaska and any city, town, district or other 
public body in said Territory, on application of such bodies; and, the 
sale of such public works to the applicants at a price which is, in each 
case, not less than 25 percent and not more than 75 percent of the-cost 
to the United States. The authority granted to the Secretary to pro- 
vide public works and enter into agreements with applicants expires 
under the provision of section 12 of the act, as amended by the act 
approved July 15, 1954, 68 Stat. 483, 48 U. S. C. 486j, not later than 
June 30,1959. Section 6 of the act provides: 

To facilitate carrying out the purposes of this Act, any applicant hereunder 
is authorized to enter into agreements with the United States, perform the obliga- 
tions assumed thereunder, pay to the United States the amount agreed upon for 
the public works, out of any funds available to the applicant not otherwise 
appropriated, and, in connection with any project described in any such agree- 
ment, incur indebtedness, issue general obligation or revenue bonds, levy taxes 
which shall be uniform upon the same class of subjects, impose special assess- 
ments, fix and collect charges for services rendered by the public works, operate 
and maintain public works included in said program, acquire by purchase, con- 
demnation, donation, or otherwise such interests in land as may be necessary to 
provide public works hereunder, and grant to the United States, without reim- 
bursement, any permit, license, or right to use land and other property in the 
possession of the applicant as may be necessary to enable the Administrator 
{now Secretary of the Interior] to carry out his functions hereunder. The 
powers granted under this section shall be in addition to the powers heretofore 


granted and may be exercised notwithstanding any other provisions of law. 
[Italics supplied. ] 


The 10 percent limitation contained in the act of May 28, 1936, is 
by its terms applicable to the bonded indebtedness incurred, and nego- 
tiable instruments issued under authority of that act. Section 6 of 
the Alaska Public Works Act contains authority for the incurrence of 
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bonded indebtedness and the issuance of bonds for the financing of 
works authorized by that act, and therefore any indebtedness incurred 
or bonds issued for such purpose would not be issued under authority 
of the act of May 28, 1936, so as to be subject to the limitation. This 
view is confirmed by the last sentence of section 6 which specifically 
states that the powers granted in that section shall be in addition to 
powers previously granted and may be exercised notwithstanding any 
other provision of law. 

In view of the foregoing, the expenditure of appropriated funds 
under the authority of the Alaska Public Works Act where applicants 
contemplate financing without. regard to the limitation in the act of 
May 28, 1936, on bonded indebtedness, appears authorized and legally 
unobjectionable. 


[B-128475] 


Bids—Qualified—Alternative Proposed in Bid Transmittal 
Letter 

A low bidder who accompanied his bid with a letter which specified a particular 
make and model engine meeting the conditions in the invitation but which 
offered a larger engine, if required, at an increase in price should not have had 


his bid rejected as a qualified bid when the equipment offered met the advertised 
specifications. But see 36 Comp. Gen. 193. 


To the Secretary of the Army, August 9, 1956: 


Reference is made to letter dated July 24, 1956, from Mr. F. H. 
Higgins, Assistant Secretary of the Army (Logistics), furnishing the 
report requested by our letter of July 11, 1956, concerning the protest 
of the Consolidated Diesel Electric Corporation against the action of 
your Department in refusing to award a contract to that corporation 
pursuant to invitation No. DA-ENG-11-184-56-F-609 issued by the 
Chicago Procurement Office, Corps of Engineers, U. S. Army. 

The invitation requested bids to be opened on May 31, 1956, for 
furnishing 334 generator sets, electric, portable, diesel engine driven, 
skid mounted, alternating current, 45 KW, 400 cycle, winterized, con- 
forming to Purchase Description dated February 29, 1956, and 
Amendment No. 1, dated March 13, 1956, and the “Exceptions and 
Additions” thereto as set forth in the invitation. 

The specifications provided that the set rotational speed should 
be 1714 to 2000 rpm for 400 cycle generator. Paragraph 3.7 of the 
purchase description provided that the engine should be capable of 
delivering not less than 100 net continuous brake horsepower at the 
rated synchronous speed of the generator under the environmental 
conditions specified in paragraph 3.6 and when operating on diesel 
fuel conforming to specifications VV-F-900 containing from 0.95 to 
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1.05 percent sulfur and using a referee grade lubricating oil as speci- 
fied in specification MIL-M-11278. 

In addition to the foregoing, the purchase description provided in 
paragraph 3.2 that as soon as practicable after award of contract or 
order but not later than the time specified by the contracting officer 
and prior to submission of any complete production unit for final 
acceptance, the contractor should furnish, for preproduction tests to 
determine compliance with the specifications, one engine-generator 
set of the type covered by the contract. 

The record shows that 9 bids were received in response to the invita- 
tion and that they were publicly opened on May 31, 1956, as scheduled. 
In evaluating the bids received as required by paragraph 7 of the ad- 
vertised conditions, it was determined that the bid submitted by the 
Consolidated Diesel Electric Corporation was the lowest received and 
that the bid submitted by Stewart & Stevenson Services was the sec- 
ond-lowest bid received. The lowest bid, however, was enclosed with 
a covering letter which contained the statement that: 

(2) We propose furnishing the Buda Model 516 diesel engine. This engine 
has a displacement of 516 cubic inches and a continuous rating at sea level of 
128 brake horsepower. With deductions for altitude of 15 percent, temperature 
2 percent, the engine produces 106 BHP for continuous operation at 5,000 ft. and 
107° F. The Procurement Description requests 100 brake horsepower continuous 
for the above environmental conditions. The output of this engine will ade- 
quately power the 45 KW generating units under all operating conditions specified 
in the invitation. It will also be adequate for powering a 60 KW generator under 
all environmental conditions covered by the subject invitation. 

If it is required that a larger engine be furnished, the supercharged version of 


the 516 Buda engine, rated at 140 horsepower, is offered with a net increase in 
price per unit of $331.50, or a total increase in contract price for 334 units of 


$110,721.00. 

The contracting officer reports that in view of the statements in the 
above-quoted letter wherein the bidder offered to furnish the generator 
sets at a unit price of $7,950, if equipped with a Buda Model 516 diesel 
engine, and at a unit price of $8,281.50, if equipped with a Buda 
Model 516 diesel engine super charged “if it is required that a larger 
engine be furnished,” and the fact that published literature indicated 
that the Buda Model 516 diesel engine naturally aspirated did not 
meet the stipulated horsepower requirement, some question was raised 
in the minds of the evaluators as to whether this engine would comply 
fully with the specific engine requirements of the purchase descrip- 
tion. For that reason the bidder was requested to furnish a certifica- 
tion that the Buda Model No. 516 engine without super-charger 
would develop 100 horsepower net continuous 1714 to 2000 RPM in- 
cluding all accessories at an altitude of 5000 feet (24.9’’ mercury) at 
an ambient temperature of 107 degrees F. when tested in accordance 
with MIL-E-11278A test method 107.3 supported by a certification 
specifically to these facts from the engine manufacturer, In response 
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to that telegram Consolidated Diesel Electric Corporation sent the fol- 
lowing telegraphic reply: 

RETEL 12 JUNE INVITATION DS-ENG-11-184-56-F609 WE HEREBY 
CERTIFY THAT WE WILL FURNISH AT A PRICE OF $7950. EACH GEN- 
ERATING SETS EQUIPPED WITH ENGINES RATED AT 100 HP NET 
CONTINUOUS AT 1714 TO 2000 RPM INCLUDING ALL ACCESSORIES AT 
AN ALTITUDE OF 5000 FT (24.9’’ MERCURY) AT AN AMBIENT TEMPERA- 
TURE OF 107 DEGREES F WHEN TESTED IN ACCORDANCE WITH MIL- 
E-11278A TEST METHOD 107.3. WE QUOTE AS FOLLOWS FROM TELE- 
GRAM DATED JUNE 13 FROM BUDA DIVISION ALLIS CHALMERS 
“REPHONE TODAY 516 DIESEL WITHOUT SUPER-CHARGER WILL DE- 
VELOP 100 HORSEPOWER NET CONTINUOUS AT 1846 RPM INCLUDING 
ALL ACCESSORIES AT ALTITUDE OF 5000 FT (24.9 INCHES MERCURY) 
AT AN AMBIENT OF 107 DEGREES FAHRENHEIT WHEN TESTED IN 
ACCORDANCE WITH MIL-E-11278A TEST METHOD 107.3” M. CONFIRM- 
ING LETTER WILL FOLLOW. 

The contracting officer reports that no confirming letter was received 
but that on June 15, 1956, at a conference between representatives of 
his office and representatives of Buda Division of Allis-Chalmers Man- 
ufacturing Company, it was indicated that the Buda Model 516 diesel 
engine naturally aspirated when tested in accordance with the require- 
ments of the advertised specifications “would in all probability meet 
the aforementioned specific engine requirements.” On the other 
hand, the protesting bidder has furnished a copy of a confirming let- 
ter of June 14, 1956, to the Chicago Procurement Office, confirming the 
quoted telegram and enclosing copies of the telegram from the Buda 
Company “confirming the fact that the 516 engine will meet the re- 
quirements as stipulated in your telegram to us.” Finally the con- 
tracting officer reports that in the final evaluation of the bid it was 
determined by him that the low bid of $7,950 was qualified and that 
the low bidder limited its liability when it specified a particular make 
and model engine and added that a larger engine, if required, would be 
furnished at an increase in price. 

The question here for determination is whether the low bidder of- 
fered a diesel engine in strict accordance with the specifications. The 
bidder, of course, insists that its bid was in every way responsive 
whether the covering letter be regarded as informational and not a 
material part of the bid, or whether it constituted a material part of 
the bid, it being pointed out that the letter was signed by an employee 
of the bidder’s sales department who was not authorized to sign bids 
on behalf of the corporation. The bid itself was signed on behalf of 
the corporation by a Vice-President. While we do not agree that the 
letter is not a material part of the bid and we feel that under the cir- 
cumstances the bidder cannot properly repudiate the representations 
in the letter, it would appear that taking into consideration the bid 
itself which was not conditioned in any manner and the statement in 
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the covering letter that “The output of this engine will adequately 
power the 45 KW generating units under all operating conditions spe- 
cified in the invitation” the bidder offered to comply with the specifi- 
cation requirements. The legal effect of such statement when con- 
sidered with the certifications subsequently furnished by the bidder 
was to offer to furnish the equipment in strict accordance with the 
Government’s specifications. A somewhat similar situation was con- 
sidered in 10 Comp. Gen. 160, and it was there stated at page 164 that: 

When a contractor has agreed to meet Government specifications and has fur- 
nished a performance bond for that purpose, such contractor must meet the spe- 
cifications in the products manufactured and delivered or else the Government 
may cancel the contract, purchasing material meeting the specifications in the 
open market and collect from the defaulting contractor or his surety any excess 
cost occasioned the Government. This is settled law and appears to be under- 
stood by all concerned. The fact that a bidder’s commercial product does not 
meet the Government specifications is no reason for rejecting its low bid when 
such bidder proposes to meet the Government specifications—through such 
changes or adaptations in its commercial product or as the bidder may be able 
otherwise to do. If its bid is accepted, its obligation is to meet the specifica- 
tions in the deliveries made and it is of no controlling concern to the United 
States that the bidder may or may not be required to make changes or adapta- 
tions in its commercial product. There is neither legal nor equitable basis for 
rejecting a low bid proposing to meet the specifications simply because the bid- 
der’s commercial product does not meet the specifications—in this case, appar- 
ently does not have collars and skids. This would seem to be self-evident for 
such bidder was not offering its commercial product but a product meeting the 
specifications. 

While the literature (The Diesel Engine Catalog, Volume 20, 
page 241) submitted with the contracting officer’s report which covers 
a Buda Engine No. 516 supercharged and not a Buda Engine 516 
naturally aspirated, indicates that the engine would produce little 
more than 100 brake horsepower at 1800 rpm, it is clear from the above- 
quoted statements that the corporation intended to furnish equip- 
ment meeting all the requirements of the advertised specifications, if 
awarded the contract. No question is raised as to the responsibility 
of the low bidder. 

In view of the facts now before us and having regard for the express 
provisions of section 3 (b) of the Armed Services Procurement Act 
of 1947, 62 Stat. 21, 41 U.S. C. 151, 23, 41 U. S. C. 153, that “Award 
shall be made with reasonable promptness by written notice to that 
responsible bidder whose bid, conforming to the invitation for bids, 
will be most advantageous to the Government, price and other factors 
considered,” there appears to have been no legal basis for the rejection 
of the low bid of the Consolidated Diesel Electric Corporation. 
Hence, the contract awarded to the second-low bidder should be 
canceled. 
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[B-127036] 


Military Personnel—Federal Tax Debts—Levy on Discharge 
Payments 


Payments to members of the uniformed services on discharge representing sav- 
ings deposits, mustering-out pay, and travel allowances are subject to levy for 
delinquent Federal taxes under section 6331 of the Internal Revenue Code of 
1954; however, pay deductions for maintenance of the U. 8S. Soldiers Home and 
for class Q allotments for support of dependents are exempt from such tax levy. 


To the Secretary of Defense, August 10, 1956: 


Reference is made to a letter dated February 16, 1956, with enclo- 
sure, from the Assistant Secretary of Defense (Comptroller), request- 
ing our opinion “as to whether savings deposits, mustering-out pay, 
travel allowance paid to enlisted members on discharge, and the 
amount required to be deducted from the pay of enlisted men and 
officers of the Regular Army and Air Force for the maintenance of 
the U. S. Soldiers Home, may be withheld from a member’s pay to 
satisfy a levy, issued by the Internal Revenue Service pursuant to the 
provisions of Section 6331 of the Internal Revenue Code.” A discus- 
sion pertaining to the questions upon which the decision is desired is 
set forth in Committee Action Number 140, Military Pay and Allow- 
ance Committee, Department of Defense, which was transmitted with 
such letter. 

By letter dated October 31, 1955, the Commissioner of Internal 
Revenue advised your Department that in his opinion various items 
of pay and allowances of military personnel which previously had 
been exempt from levy by special statutory provisions, or by decisions 
of the courts or accounting officers, are now subject to levy and dis- 
traint under certain sections of the Internal Revenue Code of 1954. 
He concluded that the above items are subject to such levy, but that, 
for example, the class Q allotment for the support of a wife or children 
is exempt because it “should be considered to be in the nature of a 
statutory deduction from the member’s pay,” that is, under the appli- 
cable statute such allotment may be paid without the member’s consent. 

Section 6331 (a) of the Internal Revenue Code of 1954, 68A Stat. 
783, 26 U.S. C. Supp. ITI, 6331 (a), provides that if any person liable 
to pay any tax neglects or refuses to pay the same within 10 days 
after notice and demand, it shall be lawful for the Secretary of the 
Treasury or his delegate to collect such tax by levy upon all property 
and rights to property (except such property as is exempt under sec- 
tion 6334) belonging to such person. Section 6331 (a) further pro- 
vides that: 


* * * Levy may be made upon the accrued salary or wages of any officer, em- 
ployee, or elected official, of the United States, the District of Columbia, or any 
agency or instrumentality of the United States or the District of Columbia, by 


serving a notice of levy on the employer (as defined in section 3401 (d)) of such 
officer, employee, or elected official. * * * 
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Section 6334 (a) of the Code, 68A Stat. 784, 26 U. S. C. Supp. ITI, 
6334 (a), exempts from levy certain clothing, household items, per- 
sonal effects, tools, and books. Section 6334 (c) 26 U.S. C. Supp. ILI, 
6334 (c), provides: 

(c) NO OTHER PROPERTY EXEMPT.—Notwithstanding any other law of 
the United States, no property or rights to property shall be exempt from levy 
other than the property specifically made exempt by subsection (a). 

The Report of the Committee on Ways and Means, House of Repre- 
sentatives (Report No. 1337), on H. R. 8300, 83d Congress, which 
became the Internal Revenue Code of 1954, states: 

Subsection (c) of this section states that no property or rights to property, 
other than the properties specifically made exempt in this section, shall be exempt 
from levy by reason of any other law of the United States. Provisions of State 
law cannot grant an exemption from levy, and this subsection makes it clear 
that no other provision of Federal law shall exempt property from levy. * * * 

An identical statement was made by the Senate Committee on 
Finance in its comments on section 6334 (c). See page 578 of Senate 
Report No. 1622 on the bill. 

The statutes exempting members’ savings deposits and mustering- 
out payments from any claim of the United States were enacted prior 
to the approval of the Internal Revenue Code of 1954. The travel 
allowance is not exempted from such claims by statute, but the ac- 
counting officers of the Government have held them not to be subject 
to setoff by the Government on the ground that the Congress, as a 
matter of public policy, did not intend that enlisted members should 
be discharged, often far from home, without sufficient funds to return 
home. 34 Comp. Gen. 504. 

Following the decisions in Smith v. Jackson, 246 U.S. 388; McCarl 
v. Cow, 8 F. 2d 669, and M/cCarl v. Pence, 18 F. 2d 809, we held that the 
current compensation of Federal employees may not be set off against 
a tax debt on the basis of a notice of levy issued under authority of 
the Internal Revenue Code of 1939 to effect collection of unpaid taxes 
by distraint and levy. 235 Comp. Gen. 911; 26 Comp. Gen. 907. With 
respect to the nature of the notices of levy, it was said in 26 Comp. 
Gen. 907, 912: 

The issuance of notices of levy and distraint is not a “suit” as that word is 
used in statutes, and neither is it necessarily founded upon judicial proceedings. 
Insofar as the issuance of such notices to officials or agencies of the Federal 
Government is concerned, it partakes of the nature of a demand by one arm of 
the Government upon another such arm for the application of moneys or property 
belonging to the tax debtor in satisfaction of his debt. Accordingly, in such mat- 
ters, no question of sovereign immunity arises. Clearly, such actions are, in 
effect, attempts to set off the tax indebtedness due to the United States against 
moneys due from the United States to the debtor. * * * 

The rule is that a general statutory provision will not impliedly 
repeal previously enacted special provisions where they reasonably 
may stand together. There is alsc a maxim of statutory interpretation 
that the expression of one thing implies the exclusion of another 
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(“expressio unius est exclusio alterius”), which is applied for the 
purposes of arriving at the real intention of the lawmakers where 
such intent is not manifest. 50 American Jurisprudence, Statutes, 
section 246. The basic questions, therefore, arise here as to whether 
the Congress intended the general provisions of section 6334 (c) to 
repeal the previously enacted special exemptions here involved, and 
why the express provision was included in section 6331 (a) making 
the compensation of Government personnel subject to levy, if section 
6334 (c) was intended summarily to abrogate all special exemptions 
previously granted or recognized. 

Section 6331 of the original bill (H. R. 8300) contained no specific 
provision concerning levy on the compensation of Government per- 
sonnel for delinquent taxes, but the second sentence of section 6332 (c) 
of the bill defined the term “person” as including the United States 
and any of its officers and employees under a duty to surrender 
property pursuant to a levy. The House of Representatives included 
that provision in order to subject to levy “any amount owed to an 
employee of the United States” so as to make the “provisions as to 
levy on salaries of Government employees * * * the same as those 
applicable to any other delinquent taxpayer.” See H. R. Report No. 
1337, 83d Congress. In view of the penalties imposed in section 
6332 (c) of the bill on persons required to surrender property of delin- 
quent taxpayers for failure to do so, the House of Representatives 
presumably considered such an express provision necessary on ac- 
count of (1) the holdings in Smith v. Jackson, 246 U. S. 388, and in 
23 Comp. Gen. 911 ard 26 Comp. Gen. 907 that the current compensa- 
tion of Government personnel is not subject to levy for delinquent 
taxes and (2) the rule that generally statutes do not apply to the 
sovereign unless specifically made so applicable. The Senate inserted 
the express provision concerning the compensation of Government 
personnel in section 6331 (a) apparently to clarify the bill in that 
respect and the second sentence of section 6332 (c) of the bill, as 
passed by the House of Representatives, was stricken from the bill to 
effect a conforming change. See Senate Report No. 1622, 83d Con- 
gress. The House of Representatives agreed to the Senate amend- 
ments (Nos. 454 and 455). See the Conference Report (H. R. Report 
No. 2543, 83d Congress). 

Section 6334 of the Internal Revenue Code of 1954 relates to exemp- 
tions from levy and in subsection (c) provides that only the property 
enumerated in that section shall be exempt from levy. The compen- 
sation of Government personnel has never been specifically “exempt” 
from levy, but under the holding in Smith v. Jackson and subsequent 
decisions of the courts and the accounting officers current compensa- 
tion could not be levied upon while in the hands of the Government; 
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final compensation, however, was regarded as available for applica- 
tion to a tax indebtedness upon service of a notice of levy. See 26 
Comp. Gen. 907, 909; 29 Comp. Gen. 99. Other benefits could be 
levied upon while in the hands of the Government unless exempt by 
law, exemption being by nature a creature of statute (35 C. J. S. 6). 

It appears reasonably clear, therefore, that the inclusion of the 
specific provision in section 6331 (a) of the Internal Revenue Code of 
1954 subjecting the compensation of Government personnel to levy for 
delinquent taxes was from an abundance of caution that the non- 
statutory rule of Smith v. Jackson should no longer be applied to 
preclude levies for Federal taxes, and with no intent to restrict the 
operation of section 6334 (c) of the Code in its application to Federal 
personnel or others “notwithstanding any other law of the United 
States.” 

Any remaining doubt as to the legislative intent in that respect 
would appear to be largely set at rest by the action of the Congress on 
section 210 of the recent Servicemen’s and Veterans’ Survivor Benefits 
Act, Public Law 881, approved August 1, 1956, 38 U. S. C. 454 (a). 
As passed by the House of Representatives the bill which became that 
act would have specifically exempted Veterans Administration pay- 
ments of dependency and indemnity compensation there authorized 
from taxation and attachment, levy, or seizure by or under any legal or 


equitable process whatever either before or after receipt by the payee. 
The Senate amended that section so that, in effect, as explained in the 
report of the Committee on Finance: 


The right of the Treasury Department to levy against the compensation for 
unpaid income tax is continued. [Italics supplied]. 

See page 6 of Senate Report No. 2380 on H. R. 7089—84th Congress 

pag I gress, 
which became the Servicemen’s and Veterans’ Survivor Benefits Act. 
Concerning that amendment the Conference Report, H. R. Report 
No. 2718, at page 12, States: 

The House bill provides that new benefits shall be exempt from taxation, and 
claims of creditors, and not subject to attachment or seizure. 

The Senate amendment provides that the new benefits shall not be exempt from 

levy under the Internal Revenue Code of 1954 for collection of unpaid taxes. 
The Senate amendment makes the new benefits subject to the same provisions 
of law as apply in the case of all other veterans’ benefits. The House recedes. 
[Italics supplied. ] 
It thus appears clear that there the Congress in effect took the position 
that section 6334 (c) of the Internal Revenue Code of 1954 had nullified 
all previous special exemption provisions relating to veterans’ benefits 
(see 38 U.S. C. 454a) to the extent that they otherwise would preclude 
levies for unpaid Federal taxes. Such general provisions, of course, 
would likewise nullify to the same extent all existing special exemption 
provisions for the armed forces and supersede any exemptions other- 
wise previously recognized by the accounting officers. 
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Accordingly, it is our view that savings deposits, mustering-out pay- 
ments, and travel allowance on discharge are subject to levy under sec- 
tion 6331 of the Internal Revenue Code of 1954. However, since deduc- 
tions from the pay of enlisted men of the Regular Army and Air Force 
for the maintenance of the United States Soldiers’ Home are made 
mandatory by the act of February 13, 1936, 49 Stat. 1137, 24 U.S. C. 
44a, it is our opinion that such amount, like the class Q allotment, is not 
subject to such levy. 


[B-128287] 


Leaves of Absence—Accrual—Alaska Railroad Employ- 
ees—Employees Who Do Not Have Regular Tours of Duty 
Alaska Railroad train and engine employees who render substantially full-time 
service and are subject to call 24 hours a day for six or seven days per week may 
not be considered “part-time” employees within the purview of section 202 (b) (1) 
(B) of the Annual and Sick Leave Act of 1951, and, therefore, even though they 


do not have regularly established tours of duty they are entitled to accrue annual 
and sick leave. 


To the Chairman, United States Civil Service Commission, August 
10, 1956: 

Reference is made to your letter of June 15, 1956, with enclosure, 
requesting a decision on the propriety of the practice of The Alaska 
Railroad in paying annual and sick leave to engineers, firemen, eon- 
ductors, and brakemen who work under its rules relating to “extra 
boards.” 

The Alaska Railroad is operated by a force which is divided into two 
categories. One category consists of regular crews who are assigned 
to scheduled runs. The other category consists of “extra boards” of 
crews who must be available at any time to operate whatever trains are 
required, including extra trains or regular trains to which no crews 
have been assigned or to relieve the regular crews. The “extra board” 
employees are subject to call 24 hours each day and for either six or 
seven days per week. They cannot be called for less than one full day. 
Their employment and earnings are substantially equivalent to that of 
the regular crews. If the “extra board” is so large that their earnings 
might be less than the reasonable equivalent of that of the regular crew, 
the number of employees on the board is reduced by reduction in force. 

Your doubt in the matter arises because of section 202 (b) (1) (B) of 
the Annual and Sick Leave Act of 1951, 65 Stat. 679, 5 U. S. C. 2061 
(b) (1) (B) which provides that the act shall not apply to “part-time 
officers and employees * * * for whom there has not been established 
a regular tour of duty during each administrative workweek.” 

Since the “extra board” employees render substantially full-time 
service and are required to be available for duty under the conditions 
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heretofore related, they may not be considered “part-time” employees 
within the purview of section 202 (b) (1) (B). Consequently, even 
though they may not have regularly established tours of duty, they 
are entitled to accrue annual and sick leave under the Act. Cf. 16 
Comp. Gen. 648. Furthermore, as you suggest, the Department of the 
Interior is authorized by section 30.801 of the Annual and Sick Leave 
Regulations relative to “Uncommon Tours of Duty” to set up supple- 
mental regulations for administering leave for these employees. 

Accordingly, we conclude that The Alaska Railroad may properly 
grant annual and sick leave to “extra board” train and engine em- 
ployees. 


[B-128307] 


Military Personnel—Permanent Change of Station—Trailer 


and Dislocation Allowance Elections—Regulation Incon- 
sistent With Law 


Under section 303 of the Career Compensation Act of 1949, a member of the 
uniformed services on a permanent change of station is entitled to elect either 
a trailer allowance or a dislocation allowance, and any regulation, which would 
require an advance election prior to affording the member an opportunity to 
determine the respective benefits, would be inconsistent with the statute and 
may not operate to deny a trailer allowance to a member who did not comply 
with the advance election requirement. 


To J. E. Bonomi, United States Air Force, August 10, 1956: 

Reference is made to your letter of June 13, 1956, submitting for 
advance decision a voucher stated in favor of Ed. E. Alcorn, Special 
Agent, Office of Special Investigation, covering reimbursement of 
expenses incurred in hauling his house trailer by trailer convoy on 
May 18, 1956, from Glendora, California, to El Paso, California 
[Texas], incident to travel authorized by paragraph 13, Special Orders 
No. 75, dated March 29, 1956, Headquarters 6000th Support Wing 
(FEAF), APO 925, San Francisco, California. 

Your doubt in the matter appears to be due to the fact that Mr. 
Alcorn did not comply with paragraph 10003, Joint Travel Regula- 
tions, change 36, dated July 1, 1955, which provides that “the trailer 
allowance is not authorized in the absence of an affirmative election 
by the member executed on or prior to the effective date of the orders 
to the effect that the member has elected to receive the trailer allow- 
ance.” In a certificate dated June 5, 1956, Mr. Alcorn states that he 
has owned and used the trailer as a residence since June 1952 and that 
it was his intention to have the trailer hauled to his new duty station. 

Section 303 (c) of the Career Compensation Act of 1949, as added 
by section 2 (13) of Public Law 20, 84th Congress, approved March 


427142 O—57—— 10 












112 DECISIONS OF THE COMPTROLLER GENERAL [36 





81, 1955, 69 Stat. 22, 37 U. S. C. Supp ITI, 253, reads, in pertinent 
part— 

In lieu of transportation of baggage and household effects, a member of a 
uniformed service who transports a house trailer or mobile dwelling within the 
continental United States for use as a residence and who would otherwise be 
entitled to transportation of baggage and household effects, under this section, 
shall under regulations prescribed by the Secretary concerned be entitled to a 
reasonable allowance, not to exceed 20 cents per mile, or to the dislocation 
allowance authorized in this section, whichever he shall elect. 

In an otherwise proper case, this statute prohibits payment of an 
allowance, at a rate to be fixed by regulations in an amount not to 
exceed 20 cents a mile, as reimbursement for transporting a house 
trailer only where such payment is waived in favor of a dislocation 
allowance. It reasonably was to be expected that the election afforded 
by the statute would be influenced by the value of the respective bene- 
fits, and that it could be exercised with full knowledge of all the facts 
only after the cost of transporting a trailer under a given set of change 
of permanent station orders had been established. On this basis it 
would appear that any regulation which would require the exercising 
of an election in advance of an opportunity to determine the respective 
values of the benefits involved would be inconsistent with the statute 
and of no effect. Also, we understand that paragraph 10003 of the 
Joint Travel Regulations as originally published was designed to 
facilitate the administering of the statute and was not intended to 
operate in any way so as to deprive members of rights accruing to 
them under it. In these circumstances, paragraph 10003 of the regu- 
lations as published in Change 48, July 1, 1956, may be treated as 
expressing the original intention of the Secretaries concerned. 

Accordingly, upon execution of a certificate as currently required, 
you are authorized to make payment on the voucher, returned here- 
with, not to exceed 20 cents per mile, if otherwise correct. 


[B-128813] 
Compensation—Federal Executive Pay Act of 1956—Chief 


Commissioner of the Indian Claims Commission 


The Chief Commissioner of the Indian Claims Commission, which includes two 
other commissioners, is not precluded by reason of the insertion of the figure (3) 
in section 106 (c) of the Federal Executive Pay Act of 1956, fixing the salary for 
Indian Claims Commissioners at $18,000 per year, from receiving the $500 a year 


additional compensation for the head of each commission as ‘prescribed in section 
108. 


To the Chief Commissioner, Indian Claims Commission, August 10, 


1956: 


Your letter of August 1, 1956, as supplemented by your letter of 
August 2, requests our decision as to whether your compensation under 
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the Federal Executive Pay Act of 1956, Public Law 854, 70 Stat. 
736, is fixed at $18,000 or $18,500. 

Sections 106 (c) and 108 of Public Law 854, 5 U.S. C. 2205 (c) and 
2207 provide as follows: 


(c) The annual rate of basic compensation of each of the offices or positions 
listed in this subsection shall be $18,000 per annum. 

(1) Commissioner of the Indian Claims Commission (3). 

. - . = = . a 

Sec. 108. Except as otherwise specifically provided in this title, the chairman 
or other head of each independent board or commission in the executive branch 
shall receive, during the period of his service as chairman or other head of such 
board or commission, annual basic compensation at a rate which is $500 more 
than the annual rate of basic compensation prescribed by this title for the other 
members of such board or commission. 

There is no other provision in the act specifically providing a differ- 
ent salary for the Chief Commissioner, Indian Claims Commission, 

Section 3 (a) of the Indian Claims Commission Act, approved 
August 13, 1946, 60 Stat. 1050, 25 U. S. C. 70b, provides that the Com- 
mission shall consist of a Chief Commissioner and two Associate 
Commissioners who shall be appointed by the President, by and with 
the advice and consent of the Senate. 

In view of the foregoing statutory provisions and as we agree with 
your view that the figure (3) in subsection (c) of section 106 does not 
operate to deny to you the benefit of section 108, your salary as Chief 
Commissioner is fixed at $18,500, effective at the beginning of the first 
pay period commencing after June 30, 1956. See section 120 of Public 
Law 854. 


[B-128075] 


Military Personnel—Permanent Change of Station—Dislo- 
cation Allowances—Local Transportation 

A member of the uniformed services who, incident to an ordered change of 
permanent station which entitles the member to transportation of dependents at 
Government expense, moves his household effects from one place to another 
in the same city may be paid a dislocation allowance; however, a dislocation 
allowance may not be paid if the local move is incident to a change of duty 
assignment from one station to another in the same city. 35 Comp. Gen. 167, 
modified. 

To the Secretary of the Air Force, August 13, 1956: 

Reference is made to letter of May 24, 1956, from the Assistant 
Secretary of the Air Force (Manpower and Personnel) requesting 
decision as to whether we would be required to object to payment of 
dislocation allowance if the Joint Travel Regulations were amended 
to authorize such allowance for an intra-city change of a family resi- 
dence in connection with a permanent change of station to, from or 
within the same city or metropolitan area, and to provide for intra- 
city transportation of dependents at Government expense. 
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The Assistant Secretary's letter refers to our decision of September 
29, 1955, 35 Comp. Gen. 167, which held that a member of the uni- 
formed services did not become entitled to a dislocation allowance for 
a movement of his dependents within the city to which he was trans- 
ferred on permanent change of station orders since no reimbursable 
travel of dependents was involved, and states that it would appear 
that this decision would bar the payment authorized under paragraph 
9003-6, Joint Travel Regulations, of the dislocation allowance in any 
case involving a permanent change of station to a place located else- 
where in the same city or metropolitan area. Further, it was pointed 
out that since the primary purpose of the dislocation allowance was 
to compensate service personnel with dependents for expenses in- 
herent in relocating their household in connection with a permanent 
change of station, the regulations implementing the applicable statute 
were not intended to bar payment of the allowance in every instance 
involving a change of residence wholly within the same city or 
metropolitan area. 

Section 303 (c) of the Career Compensation Act of 1949, as amended 
by section 2 (12) of the act of March 31, 1955, 69 Stat. 18, 21, 37 
U.S. C. Supp. III, 253, authorizes the payment of a dislocation allow- 
ance to a member of a uniformed service whose dependents are author- 
ized to move and actually move “in connection with his permanent 
change of station” under regulations approved by the Secretary 
concerned. Paragraph 9002-1, Joint Travel Regulations, provides 
for the payment of a dislocation allowance when dependents have 
completed travel in connection with a permanent change of station “if 
transportation of dependents is authorized to be furnished or travel 
allowances are authorized to be paid,” and paragraph 9003-6 of such 
regulations bars payment of the allowance for any permanent change 
of station between stations located in or adjacent to the same metro- 
politan area, unless the commanding officer at the new station makes 
a finding that the change of residence was necessary as a direct result 
of the permanent change of station. 

A right to a dislocation allowance cannot arise under the statute 
until a “permanent change of station” has been ordered and the mem- 
ber’s dependents actually “move” in connection with such change of 
station. A permanent station is defined in paragraph 1150-10 of the 
Joint Travel Regulations as the post of duty (including the home yard 
or home port of a vessel) to which a member is assigned for duty other 
than temporary duty, the limits of which, if in a city or town, will 
be the corporate limits of such city or town. It follows that no perma- 
nent change of station is involved when a member is transferred from 
one military installation to another within the same eity and no 
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right to a dislocation allowance would accrue in any event to a mem- 
ber in connection with such transfer. However, section 303 (c) of 
the Career Compensation Act of 1949, as amended, after providing 
for the transportation of dependents incident to a member’s change 
of permanent station and for transportation of household effects 
whether the change is permanent or temporary, goes on to provide 
for the payment of a dislocation allowance to a member whose depend- 
ents are authorized to “move” and actually “move” in connection with 
a permanent change of station. Since the statute does not expressly 
require actual transportation of dependents at Government expense 
as @ prerequisite to entitlement to a dislocation allowance, but only 
that there be an authorized “move” by dependents, we reasonably may 
conclude that payment of the dislocation allowance properly may be 
made upon a change of residence by a member’s dependents in connec- 
tion with an authorized movement of household effects incident to a 
change of permanent station, even though the accompanying travel 
by dependents is local and not such as may be performed other than at 
personal expense. To the extent that paragraph 9002-1, Joint Travel 
Regulations, may indicate that there first must be a payment in reim- 
bursement for dependent travel, the regulations would appear to go 
beyond the requirements of the statute. 

The regulations governing transportation of household effects 
authorize drayage of household effects at Government expense from 
one area to another area within the same city, town, or metropolitan 
area, when in connection with a permanent change of station. Para- 
graph 8005-4, Joint Travel Regulations. Accordingly, a member is 
entitled te payment of a dislocation allowance in connection with any 
such relocation of his household if the necessity for the change of resi- 
dence is certified as required by paragraph 9003-6, Joint Travel Regu- 
lations, and if incident to an ordered change of permanent station 
otherwise entitling the member to transportation of dependents at 
Government expense. To the extent that our earlier decisions may 
indicate a contrary view they will no longer be followed. 

As pointed out above, however, a change in duty assignment from 
one point to another within the corporate limits of the same city is 
not a permanent change of station within the meaning of the appli- 
cable statute and regulations such as would authorize transportation 
of dependents as required by section 2 (12) of the Career Compensa- 
tion Act, as amended. Hence, your question as to whether the Joint 
Travel Regulations properly may be amended to provide for pay- 
ment of the dislocation allowance in such instances is answered in the 
negative. 
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[B-128250] 


Transportation—Dependents—Home Leave—Joint Travel 
of Employee and His Dependents 


The home leave transportation provision in the Central Intelligence Agency Act 
of 1949, which authorizes payment of travel expenses of the family of an em- 
ployee “accompanying him on authorized home leave,” does not require the 
joint travel of the dependents and the employee but only that the dependents 
travel after the issuance of travel orders, and after the date the employee 
becomes eligible for home leave. 

To Bessie N. Abbott, Central Intelligence Agency, August 14, 1956: 

Your letter of June 12, 1956, requests our decision as to whether 
you may certify for payment the two enclosed vouchers for $211.86 
and $101 in favor of John R. Price and William H. Wright, respec- 
tively. The amounts covered by these vouchers represent dependents’ 
travel expenses which were deducted from the original expense ac- 
counts prior to certification for payment because the dependents, 
traveling under home leave orders of the employees, elected to travel 
in advance of the employees at a time when fares were higher than 
when the employees traveled. 

You say that travel order dated August 31, 1953, authorized Mr. 
Price to travel on or about October 15, 1953, for home leave to the 
United States and included authorization for travel of his dependents. 
Mr. Price became eligible for home leave on October 12, 1953. The 
record reflects that the dependents of Mr. Price departed on October 
29, 1953, but that the employee delayed departure (for reasons not 
stated) until November 9, 1953. “On” season rates were in effect until 
November 1, 1953, at which time “off” season, or reduced rates, went 
into effect. 

Mr. Wright’s travel order, dated September 17, 1953, authorized 
home leave travel to the United States on or about November 12, 1953, 
for himself and his wife. Mr. Wright became eligible for home leave 
on November 1, 1953. Mrs. Wright departed on October 29, 1953, but 
Mr. Wright delayed departure until December 27, 1953. In this in- 
stance, also, excess costs resulted from Mrs. Wright’s travel during 
the “on” season. 

Separate travel was not specifically authorized in either travel 
order, although the requests from the overseas office asked for 
approval of separate travel of the dependents. 

Sections 5 (a) (1) (B) and 5 (a) (3) (A) of-the Central Intelli- 
gence Agency Act of 1949, 63 Stat. 208, 50 U. S. C. 403e (a) (1) (4), 
(a) (3) (A), provide that: 

(a) Under such regulations as the Director may prescribe, the Agency, with 
respect to its officers and employees assigned to permanent-duty stations outside 


the continental United States, its territories, and possessions, shall— 
* » ~ e * = 7 
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(B) pay the travel expenses of members of the family of an officer or employee 
of the Agency when proceeding to or returning from his post of duty; accom- 
panying him on authorized home leave; or otherwise traveling in accordance 
with authority granted pursuant to the terms of this or any other Act; 

* - * * * ° ” 

(3) (A) Order to the United States or its Territories and possessions on 

leave provided for in 5 U. S. ©. 30, 30a, 80b [now contained in Chapter 23 of 
title 5 U. 8. C.], or as such sections may hereafter be amended, every officer and 
employee of the agency who was a resident of the United States or its Territories 
and possessions at time of employment, upon completion of two years’ continuous 
service abroad, or as soon as possible thereafter: * * * [Italics and matter in 
brackets supplied.] 
Pursuant to this act, CIA regulation No. 30-1A provides, among other 
things, that travel and transportation expenses may be paid in ac- 
cordance with the Foreign Service Regulations and Agency regula- 
tion, which is: 

The Agency will pay the travel expenses of officers and employees of the 
Agency incurred while traveling pursuant to orders granting home leave. The 
Agency will pay the travel expenses of members of the family of an officer or em- 
ployee of the Agency when accompanying him on authorized home leave. [Italics 
supplied.] HB 22-100-1, par. 35. 

Although we have had occasion to render many decisions concern- 
ing the transportation of dependents including those which are cited 
in your letter, 26 Comp. Gen. 864, 29 Comp. Gen. 160, 32 Comp. Gen. 
194, we have not had before us the construction of the home leave 
transportation provision of the Central Intelligence Agency Act of 
1949 nor the substantially identical provisions in section 911 (2) of the 
Foreign Service Act of 1946, 60 Stat. 1026, 22 U. S. C. 1136 (2), which 
first contained the language “when accompanying him.” Some indi- 
cation of the intent of the Congress as to this language can be as- 
certained from House Report No. 2508, 79th Congress, 2d Session, be- 
ginning at page 131. After setting forth the present section 911, it 
quotes the then existing legislation in 22 U.S. C. 17 which provided for 
payment of dependents’ travel expenses for home leave of employees 
“under the same rules and regulations applicable in the case of officers 
and employees going to and returning from their posts under orders 
of the Secretary of State when not on leave.” (Act of May 24, 1924, 
ch. 182, sec. 15, 43 Stat. 143; as redesignated section 22 and amended 
February 23, 1931, ch. 276, sec. 7, 46 Stat. 1210; and amended March 
17, 1941, ch. 20, 55 Stat. 44.) The report continues at page 134: 

Section 911, generally speaking, perpetuates the authority to pay travel ex- 
penses for the Foreign Service vested in the Secretary by * * * the Department 
of State Appropriation Act, 1947, and by similar language in earlier appropria- 
tion acts. [For discussion of earlier acts, see 20 Comp. Gen. 325] 

Paragraphs (1), (2), and (3) merely constitute a restatement of existing law 
as contained in the language of the appropriation acts. [Matter in brackets sup- 
plied.] 

The Department of State Appropriation Act, 1947, 60 Stat. 446, pro- 
vided in pertinent part authority “to pay the traveling expenses of 
** * Foreign Service officers * * * and under such regulations as the 
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Secretary of State may prescribe, of their families * * * including ex- 
penses in connection with leaves of absence.” 

Notwithstanding the change in language in the new act it seems 
clear that Congress did not contemplate any major change in the ap- 
plication of benefits for dependents in home leave situations. The 
travel regulations of the Department of State, issued by the Secretary 
of State pursuant to the various appropriation acts, provided in Note 
35, Supplement E, Chapter V issued April 1939, at page 22, as follows: 




















The expenses of the family of an officer or employee entitled to transportation 
at Government expense will be allowed * * * whether they accompany, or follow, 
or precede him, provided their departure is subsequent to the date of his travel 
order. Such expenses will not be allowed, however, where the members of the 
family following him begin the journey later than six months after the depar- 
ture of the officer or employee, * * * 























Similar provision is contained in the current Foreign Service Travel 
Regulations, 180 FSTR 3.61, dated June 29, 1953: 


Appointment, Transfer, or Leave at Government Erpense 


The actual departure of the employee under appropriate travel authorization may 
be directed by administrative determination. The actual departure of all de- 
pendents and the beginning of shipment of all effects may take place on or after 
the date of the authorization but shall not be deferred more than 6 months after 
the employee completes his personal travel pursuant to the authorization. * * * 





























In view of the development of the right of dependents to travel at 
Government expense incident to the home leave rights of employees 
in the Foreign Service, our opinion is that the construction of the 
phrase “accompanying him” in your regulations and in the Central 
Intelligence Agency Act of 1949, as it was adopted from the Foreign 
Service Act of 1946, does not contemplate the joint travel of an em- 
ployee and his dependents in a physical sense as a condition to pay- 
ment of the dependents’ expenses by the Government. 

Although we understand the present interpretation by the Depart- 
ment of State of 180 FSTR 3.61 is that any travel of dependents 
authorized pursuant thereto is proper if performed after the date of 
issuance of the employee’s travel orders, we believe that some meaning 
should be accorded the language “accompanying him on authorized 
home leave” appearing in the basic statute. Accordingly, we hold 
that such travel is proper only if, in addition to being performed 
after the date of the travel order, it be performed after the date of 
eligibility for travel by the employee. 

Your letter makes reference to the advance travel provisions of 180 
FSTR 2.22 under which dependents may be ordered home at Govern- 
ment expense for humanitarian reasons. We do not think that situa- 
tion exists in these cases. 

The travel of the dependents of Mr. Price was subsequent to the date 
of his travel order as well as after the date of his eligibility to be or- 
dered home on leave of absence. Also, the accommodations which 
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they used were of the same class and kind authorized for the return of 
Mr. Price. Accordingly, their travel was proper and no deduction 
need be made for excess costs of travel during the “on” season. 

The separate travel of Mrs. Wright, although subsequent to the date 
of Mr. Wright’s travel order, was not subsequent to the date of his 
eligibility for home leave. Such travel was, therefore, in contempla- 
tion of but not pursuant to the employee’s travel under the statute. 
Consequently, expenses incident to this travel should not have been 
paid except as provided in 29 Comp. Gen. 160 and 30 Comp. Gen. 80, 
that is, by reimbursement to the employee who has paid such expenses 
from his personal funds in reasonable anticipation of his own travel. 
It follows that the basis for reimbursement to Mr. Wright for his 
wife’s travel is limited to the cost of her transportation had she trav- 
eled in accordance with his authorization, or during the “off” season, 
when rates were lower. Accordingly, the administrative action in 
deducting $101 from the account of Mr. Wright was proper. 

The vouchers are returned herewith for disposition in accordance 
with this decision. 


[B-126199] 


Transportation—Motor Carrier Shipments—Section 22 
Quotation—Minimum Volume v. Truckload Weight—Two 


Bills of Lading 


The freight charges on a Government shipment which was tendered to a motor 
carrier in one lot under a section 22 quotation specifying only a minimum 
weight basis should be computed on the volume minimum weight as distin- 
guished from truckload minimum weight even though the shipment may exceed 
the capacity of the largest vehicle available and must be transported in more 
than one truck, and the fact that two bills of lading, which were cross referenced 
to indicate that they were parts of the same shipment, were issued cannot deprive 
the shipper of the rate applicable to one shipment. 


To East Texas Motor Freight Lines, August 15, 1956: 


Reference is made to your letter requesting further consideration 
of your claim, per bill No. 4680—A, for $75.02 additional transporta- 
tion charges on two shipments, weighing 28,188 pounds each, of empty, 
unprimed, cannon cartridge shells or cases transported from the 
Ravenna Arsenal, Atlas, Ohio, to Lone Star Ordnance Plant, Defense, 
Texas, under Government bills of lading Nos. WY-419298 and 
W Y-419299, dated July 11, 1952. 

The applicable rates or charges for this service were quoted in a 
Section 22 Rate Tender shown as Tender No. 56, effective June 25, 
1952, of the Arkansas Motor Freight Lines, Inc., and the Hancock- 
Trucking, Incorporated. Pursuant to this tender, you claimed orig- 
inally and were paid $1,166.98 ($583.49 on each bill of lading), com- 
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puted at the actual weight at a rate of $2.07 per 100 pounds. There- 
after, you claimed $75.02 additional charges, resulting from your 
recomputation of freight charges by use of the same rate at a minimum 
weight of 30,000 pounds on each bill of lading. Your claim was 
disallowed in the settlement dated February 4, 1955, claim No. TK 
510128. You contend in your request for review that the 30,000 pound 
minimum weight quoted in “Tender No. 56” meant a truckload mini- 
mum weight rather than a volume minimum weight, and that cross 
referencing of the bills of lading did not remove the application of 
the truckload minimum. 

A volume minimum is distinguished from a truckload minimum in 
that the volume rate applies when a shipper tenders the volume mini- 
mum weight of a commodity for transportation at one time, even 
though it may exceed the carrying capacity of the largest vehicle 
available and must be transported in two or more vehicles; whereas, 
a truckload minimum is generally understood to be the quantity 
which a carrier can transport in a single vehicle. Stoves from Alabama 
and Tennessee to Interstate Points, 4 M. C. C. 641, 643 (footnote) ; 
Gulf Ports—Alabama, Georgia and Tennessee—Commodity Rates, 
10 M. C. C. 106 (footnote). Tender No. 56 specifies neither volume nor 
truckload minimum weight but merely provides, “MINIMUM 
WEIGHT 30,000 pounds.” However, the tender does contain the 
provision that the “Rates or Charges are subject to the provisions of 
the National Motor Freight Classification No. 11.” Rule 13 of this 
classification provides, in pertinent part, as follows: ; 


Sec. 2 (a) A “Volume” rating is a rating in connection with which “Vol., Min. 
Wt.” is provided. 





* 





* * 






. 





(e) Except as otherwise provided, a “Truckload” rating is a rating in con- 
nection with which “Min. Wt. Factor” is provided. 
Sec. 3 (a) Volume or truckload ratings or rates apply only when a volume or 
truckload of freight is shipped from one point * * * in one day by one shipper, 
“on one bill of lading,” for delivery to one consignee at one destination. * * * 
It appears that Tender No. 56 does not meet the requirements of rule 
13, since neither a volume minimum weight nor a minimum weight 
factor, as such, has been provided. Moreover, throughout National 
Motor Freight Classification No. 11 a “volume fatings” column is listed 
along with a column of volume minimum weights which are stated in 
pounds. Truckload ratings appear to be the exception, and when 
stated, are specifically noted as such in the volume ratings column, and 
a corresponding minimum weight factor, not expressed in pounds, is 
listed in the volume minimum weight column. Provision is made in 
rule 34 of the classification for the conversion of minimum weight 
factors to pounds. Therefore, in the light of the above circumstances, 
it seems reasonable to conclude that a “minimum weight” stated in 
pounds would refer to a volume minimum weight rather than to a 
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truckload minimum weight. Accordingly, in line with the rule that 
ambiguous instruments are to be construed against the maker, the 
Government is entitled to the more favorable interpretation, namely, 
that a 30,000 pound volume minimum weight was intended. 

It has been administratively reported that the subject shipment was 
tendered to the origin carrier—Hancock Trucking, Incorporated— 
asa volume shipment. The bills of lading covering the shipment eon- 
firm the fact that the freight was shipped from one point, in one day, 
by one shipper, for delivery to one consignee at one destination as re- 
quired by section 3 (a) of rule 13 of National Motor Freight Classifica- 
tion No. 11. While it is true that two bills of lading were issued, they 
were so referenced as to indicate that they were parts of the same ship- 
ment. Where freight is tendered as one shipment and accepted and 
moved as such, the mere circumstance that more than one bill of lading 
is issued cannot be held to deprive the shipper of the rate published for 
that service and force it to pay a higher rate since the substance of the 
transaction and not the incidental form of billing is controlling. Fz- 
position Cotton Mills v. Southern Ry. Co., 234 I. C. C. 441, 443; also, 
see Willingham v. Seligman, 179 F. 2d 257. 

The settlement action taken by our Transportation Division is con- 
sistent with the foregoing and, therefore, it is sustained. 


[B-128267] 


Husband and Wife—Mexican Divorce—Validity—Military 
Personnel—Allowances on Account of Dependent 


Until a United States court determines the validity of a Mexican divorce decree, 
which was obtained by a Navy officer and his wife while temporarily domiciled 
in Mexico and which dissolved their marriage on the grounds of mutual consent, 
the officer’s second wife may not be regarded as a lawful wife for purposes of the 
officer’s entitlement to increased rental and subsistence allowances and basic 
allowance for quarters. 


To R. C. Failmezger, Department of the Navy, August 16, 1956: 

By letter dated June 11, 1956, file JAG: II: JRS, the Judge Advo- 
cate General of the Navy transmitted your first endorsement of May 
18, 1956, with enclosures, which will be considered a request for deci- 
sion as to the right of Chief Boatswain, USN, to increased rental and 
subsistence allowances and basic allowance for quarters on account 
of a dependent lawful wife for the period beginning December 30, 
1948, under the circumstances set forth in the enclosures. 

It appears that on December 3, 1946, at 11:00 a. m., the officer and 
his wife appeared before the Registrar of the Bureau of Vital Statis- 
tics in Nuevo Laredo, State of Tamaulipas, Mexico, at which time 
they stated and signed the Marriage Register of Foreigners to the 
effect that they were married in San Francisco, California, on Decem- 
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ber 22, 1944, that they resided in that place, and that they were 
“temporarily domiciled” in the City of Nuevo Laredo. At 12:00 
noon on the same day they filed a “brief” with the Registrar of Vital 
Statistics of Nuevo Laredo, together with a certified transcript from 
the Register of Foreigners’ Marriages, requesting the Registrar of 
Vital Statistics “to grant us divorce by mutual consent, without setting 
forth the causes or grounds for such intention.” The parties further 
requested the Registrar of Vital Statistics to take the following action : 

First—to consider us as having appeared in due time and in due form with 
this brief and with the original document which we are attaching hereto, re- 
questing the dissolution of our marriage by mutual consent, without setting forth 
the causes or grounds for such intention. Second—to order that we ratify this 
brief in all its parts. Third—after such ratification, to pronounce the divorce 
requested, ordering, that both of us are duly qualified to contract a new marriage. 

At 1:00 p. m. on the same day the Registrar of the Bureau of Vital 
Statistics “resolved” as follows: 
There is herewith declared as dissolved in the name of the law and in the 
name of Society, the marriage contracted by and between [the officer and his 
wife] and there is declared as rescinded the Civil Marriage Contract executed 
by both of them in the City of San Francisco, California, United States of 
America, on December 22, 1944. Both parties are authorized to contract a new 


civil marriage and [the officer’s wife] is authorized to resume her maiden name, 
{— — —J. The divorce decree, by mutual consent, is to be recorded in the 


corresponding register. 

In a letter dated May 21, 1956, the officer states that his former 
wife was remarried in 1947 and that on the basis of the Mexican 
divorce decree, and the fact that his former wife had remarried, he 
married another woman on December 30, 1948. 

It is well established that unless a foreign court granting a divorce 
had jurisdiction over the subject matter of the divorce by reason of 
bona fide residence or domicile there, of at least one of the parties, 
its decree of divorce will not, under the rules of international comity, 
be recognized in one of the States of the United States, even though 
the laws of such foreign country do not make residence or domicile a 
condition to its court’s taking jurisdiction. Annotation, 143 A. L. R. 
1312, and cases cited. 

In the second indorsement of the Comptroller of the Navy, dated 
June 4, 1956, forwarding your request for advance decision to the 
Secretary of the Navy (Judge Advocate General), it is stated: 

3. While the divorce decree in the instant case recites that. both the member 
and his spouse were resident in Mexico at the time of application for divorce, 
the record is probably not sufficient to support a finding of bona fide residence 
or domicile established with intent to remain. Generally, therefore a request 
such as the present one would be answered to the effect that the entitlement 
requested could not legally be afforded. However, in the present case there are 
factors which may justify or require an opposite conclusion. They are the facts 
that both parties were present at the time of application for divorce and there- 


fore the court had jurisdiction of their persons. They were in fact resident in 
Mexico, at least for a short time, and it may be that together with the fact of 
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personal appearance by both parties that it is justifiable to conclude that the 
court had jurisdiction of the subject matter of the suit. In addition, both parties 
involved in the divorce proceeding in question have remarried and there was no 
issue of their marriage. Therefore, the decree may be legally effective on an 
estoppel basis. With regard to the foregoing remarks, see 17 Am. Jur., Divorce 
and Separation, Sections 745, 759 and 760. 

Domicile is material with respect to the validity of an out-of-state 
divorce. Williams v. North Carolina, 325 U.S. 226. While it appears 
that the officer and his wife were present in Mexico at the time of the 
divorce proceedings, it will be noted that the “brief” filed by the parties 
requesting dissolution of their marriage was not addressed to any court 
and that they admitted that they were residents of the State of Cali- 
fornia and only “temporarily domiciled” in Nuevo Laredo, Mexico. 
It seems clear, therefore, that the parties did not have a bona fide 
domicile or residence in that country (intending to remain there). 
The courts of the United States have refused to recognize the validity 
of a decree of divorce obtained in Mexico by parties domiciled in the 
United States when they went to Mexico temporarily for the sole 
purpose of obtaining a “consent divorce” and returned to their domi- 
cile after staying in Mexico for only a few hours (Golden v. Golden 
(New Mexico), 68 P. 2d 928, 122 A. L. R. 1327) ; where the husband 
stayed in Mexico for a period of five days only (Wells v. Wells (Ala- 
bama), 161 So. 794, 105 A. L. R. 822) ; where the husband stayed in 
Mexico only nine days (Bethune v. Bethune (Arkansas), 94 S. W. 2d 
1043, 105 A. L. R. 814 and 824); where the husband remained in 
Mexico less than one week (Newton v. Newton (New Jersey), 179 A. 
621) ; where the husband was in Mexico on a 60-day leave of absence 
from permanent employment in the United States (Bobala v. Bobala 
(Ohio), 33 N. E. 2d 845); where the husband had never been in 
Mexico except for a period of several days prior to the rendition of 
the decree (Ryder v. Ryder (California), 37 P. 2d 1069). And while 
there is authority to the effect that a spouse, against whom a divorce 
has been granted and who thereafter marries, is deemed thereby to 
accept the benefits of the decree and is estopped to attack it (17 Am. 
Jur., Divorce and Separation, section 760, and cases cited in the foot- 
note), the parties in the Mexican divorce proceedings involved in the 
aforesaid cases were permitted to assert the invalidity of a Mexican 
divorce. The only State in which the courts apply the estoppel doc- 
trine (as to the parties to the divorce proceedings) appears to be New 
York. See Costi v. Costi, 133 N. Y. S. 2d 447; Caswell v. Caswell, 
111 N. Y. S. 2d 875; Mountain v. Mountain, 109 N. Y. S. 2d 828; In re 
Fleischer’s Estate, 80 N. Y. S. 2d 543; Leviton v. Leviton, 6 N. Y. S. 
2d 535; Mitchell v. Mitchell, 85 N. Y. S. 627. The Federal Govern- 
ment or a State, however, would not be estopped from challenging the 
validity of such a foreign divorce decree when their interests might 
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be adversely affected. See Petition of Taffel (District Court, S. D., 
New York), 49 F. Supp. 109. Furthermore, since the ground mutual 
consent of the parties upon which the officer’s marriage was allegely 
dissolved, is not a cause for divorce in the State of California, it is 
highly questionable whether the courts of that State would recognize 
a Mexican divorce decree obtained by residents of that State on such 
ground. 

Accordingly, based on the present record and the holdings in the 
cited reported cases, it must be concluded that until the Mexican 
divorce decree obtained by the officer and his wife is recognized as 
valid by a court of competent jurisdiction in the United States, the 
officer may not be considered to have a lawful wife insofar as his 
marriage following the illegal divorce is concerned, within the mean- 
ing of the applicable statutory provisions, so as to entitle him to 
increased rental and subsistence allowances and basic allowance for 
quarters on her account. 

The papers accompanying your submission are being retained here. 

With respect to the officer’s statement that he has been advised that a 
(State) court would not grant a declaratory judgment in the circum- 
stances of his case, he may be advised of his right to have his right to 
allowances on account of a lawful wife litigated in the United States 
Court of Claims. 


[B-128927] 
Bids—Qualified—-Modification Delay 


A bid which specified a tentative price subject to a subsequent submission of a 
telegraphic modification, which was sent too late for receipt prior to opening, is 
a qualified bid and neither the telegraphic modification nor a modification which 
was telephoned prior to opening may make the bid effective. 


To the Secretary of Interior, August 16, 1956: 

Reference is made to a letter dated August 13, 1956, from the Ad- 
ministrative Assistant Secretary, with enclosures, requesting a de- 
cision as to whether there may be considered for award a bid of B. L. 
Knost, Meridian, Mississippi, submitted in response to an invitation 
for bids on Project No. BU 401-363, issued on June 13, 1956, by the 
Branch of Buildings and Utilities, Bureau of Indian Affairs, Albu- 
querque, New Mexico, for the construction of a junior high school at 
Pearl River, Mississippi. 

The invitation requested bids on the base proposal (junior high 
classroom area) and three alternate proposals, it being stated that no 
alternate bid would be accepted except in combination with the base 
proposal. In response to the invitation, B. L. Knost submitted a bid 
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in the amount of $100,000 on the base proposal and in the amounts of 
$7,000, $15,000 and $35,000 on the alternate proposals. However, on 
the outside of the envelope in which the bid was submitted there was 
plainly typed the following: “NOTE: SEE TELEGRAPHIC 
MODIFICATION OF BID.” Two other similar notations were 
placed conspicuously on the bid form and on the Schedule of Pro- 
posals and Alternates submitted by the bidder. 

Bids were to be opened on July 19, 1956, at 2:00 p. m., Mountain 
Standard Time, at the Albuquerque Office. Mr. Knost’s bid was re- 
ceived there at 1: 50 p. m., 10 minutes before the time set for opening. 
At 1:57 p. m. on July 19, the office received a telephone call from one 
purportedly acting upon the request of the bidder, stating that the 
bidder had filed at Meridian, Mississippi, a telegram as follows: 


“Reference project BU 401-363 for bid opening at 2:00 p. m. July 19. General 
modifications to the bid of B. L. Knost, Contractor, Meridian, Mississippi base 
bid reduce my bid $5,100; alternate bid No. 1 deduct $800, alternate bid No. 
2 add $3,800; alternate bid No. 3 add $33,500. In view of steel strike I respect- 
fully reduce acceptance time of this bid to 15 days. 

“Confirmation in mail and by telegram.” 


The telegram was received at the Branch of Buildings and Utilities 
Office at 2: 30 p. m., having been telephoned to the office by the Western 
Union Telegraph Company at 2:20 p. m. 

Subparagraphs 5 (d) and 7 (b) of Instructions to Bidders (Stand- 
ard Form 22, made a part of the invitation) provide: 


Unless specifically called for, telegraphic bids will not be considered. Modifica- 
tion by telegraph of bids already submitted will be considered if received prior 
to the time fixed in the Invitation for Bids. Telegraphic modifications shall not 
reveal the amount of the original or revised bid. 

+ + * = * * + 

Subject to the provisions of paragraph 5 (d) of these instructions, bids or bid 
modifications which were deposited for transmission by telegraph in time for 
receipt, by normal transmission procedure, prior to the time fixed in the 
Invitation for Bids and subsequently delayed by the telegraph company through 
no fault or neglect on the part of the bidder, will be considered if received prior 
to the award of the contract. The burden of proof of such abnormal! delay will 
be upon the bidder and the decision as to whether or not the delay was 
so caused will rest with the officer awarding the contract. 


Ina letter dated July 24, 1956, to the office of the Branch of Buildings 
and Utilities, the Western Union Telegraph Company office at 
Albuquerque states: 


With reference to our conversation today, concerning the message filed at 
Meridian, Miss., dated July 19, filed at 246PM, Central Standard time or 146PM 
Mountain Standard time, which was received in our office at 20S8SPM, and you state 
your copy shows message was telephoned to you at 220PM and confirmation 
delivered about 230PM. 

The sender gave us very limited time to get this message to you by two PM, 
Mountain time. Our origin to destination time averages out approximately 30 
minutes plus delivery time. In this case, this particular message was handled 
from origin to destination in 22 minutes plus 12 minutes telephone delivery time. 
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It thus appears that the telegram was filed at Meridian, Mississippi, for 
transmission to Albuquerque, New Mexico, only 14 minutes before the 
time fixed for opening bids. 

It is stated in the submission of August 13, 1956, that it is con- 
templated that the award, when made, will be for the base proposal 
plus all three alternates and there is furnished a tabulation showing 
that the aggregate bid of B. L. Knost is $157,000 as originally sub- 
mitted and $188,400 as modified by the telegram and that the next-low 
aggregate bid is $190,031. 

At the time fixed for opening bids, there had not been received from 
B. L. Knost any firm and unqualified bid submitted in a manner 
authorized by the invitation. The sealed bid which had been received 
from him was expressly conditioned on the subsequent submission of 
a telegraphic modification of the bid. This Office has held consistently 
that bids so qualified as to render indefinite the contract price to be 
paid are for rejection for uncertainty. Therefore, the original bid is 
not for consideration in making an award. 19 Comp. Gen. 614; see, 
also, 34 Comp. Gen. 82. 

This Office has sanctioned the consideration of bids which were 
modified by telegram received after the hour set for opening where the 
evidence of record clearly established that the telegram was sent in 
sufficient time to have been delivered to the place where the bids were 
to be opened. See 24 Comp. Gen. 350. However, the evidence here 
appears to ¢learly establish the fact that the telegram was not filed 
for transmission in time for receipt, by normal transmission procedure, 
prior to the time fixed for opening bids. Moreover, the bidder has 
not contended that his telegram was so timely deposited for transmis- 
sion. Neither has the bidder alleged any error in his bid but states 
that he intentionally submitted a bid “with a tentative figure.” Ac- 
cordingly, the attempted modification of the bid by telegram must be 
held ineffectual. See 35 Comp. Gen. 426. 

The fact that some person, presumably representing the bidder, tele- 
phoned the proposed modification of the bid to the office of the con- 
tracting officer prior to the time fixed for opening bids cannot operate 
to make the attempted modification effective, since modification by 
telephone was not authorized. “Obviously competitive bids required to 
be submitted in writing and sealed may not be modified by telephone. 
17 Comp. Gen. 961. 

In view of the foregoing, it is concluded that the bid of B. L. Knost 
is not for consideration, either as originally submitted or as sought to 
be modified. 

The papers are returned herewith. 
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[B-128320] 


Military Personnel—Gratuities—Reenlistment Bonus— 
Discharge From Active Duty for Training 


Active duty for training performed, pursuant to the Armed Forces Reserve Act 
of 1952, by an enlisted Marine reservist is not included in the term “active duty” 
and, therefore, the member is not entitled to a reenlistment bonus on discharge 
from active duty for training and enlistment in the Regular Marine Corps. 


To M. C. Dodson, Headquarters, United States Marine Corps, Au- 
gust 17, 1956: 


Reference is made to your letter of June 15, 1956, with enclosures, 
requesting decision as to whether Private Richard A. Atencio, 1557148, 
U. S. Marine Corps, is entitled to a reenlistment bonus under the 
provisions of section 208 of the Career Compensation Act of 1949, as 
added by section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 
Supp. ITI, 239, in the circumstances set forth in the enclosures. 

It appears from the papers accompanying your letter that on 
November 2, 1955, Private Atencio enlisted in the Marine Corps 
Reserve under the provisions of section 262 of the Armed Forces 
Reserve Act of 1952 (as added by section 2 (i) of the Reserve Forces 
Act of 1955, 69 Stat. 600, 50 U. S. C., Supp. ITT, 1013, and amended by 
section 1 of ‘the act of April 23, 1956. 70 Stat. 115), 50 U. S. C., Supp. 
III, 1012, and that on November 22, 1955, he was assigned to active 
duty for training for a period of six months as provided by clause (1) 
of section 262 (c) 50 U. S. C., Supp. ITT, 1013 (c) (1) of that act. 
After he had completed his basic recruit training, and while he was 
serving on active duty for training, he was discharged from the Marine 
Corps Reserve on February 27, 1956, and enlisted the following day 
in the Regular Marine Corps for three years. You state that doubt 
exists as to whether “active duty for training” is “active duty” within 
the meaning of clause (1) of section 208 (e) 37 U. S. C., Supp. ITT, 

239 (e) (1) of the Career Compensation Act of 1949. In that connec- 
tion, you call attention to our decision of August 8, 1952, B-110310, to 
a disbursing officer of the Army. 

Section 262 of the Armed Forces Reserve Act of 1952, as amended, 
is in pertinent part as follows: 

(a) Until August 1, 1959, whenever the President determines that the enlisted 
strength of the Ready Reserve of the Army Reserve, Naval Reserve, Marine 
Corps Reserve, Air Force Reserve, or Coast Guard Reserve cannot be maintained 
at the level which he determines to be necessary in the interest of national 
defense, he may authorize the acceptance of enlistments in units of such Ready 


Reserve pursuant to the provisions of this section under regulations prescribed 
by the Secretary of Defense. * * * 


(c) Each enlistment under this section shall be for a period of eight years. 
Each person so enlisted shall be required during such enlistment (1) to perform 
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an initial period of active duty for training of not less than three months or more 
than six months * * *, 


Section 208 of the Career Compensation Act of 1949, 37 U. S. C., 
Supp. III, 239, as amended, provides, in pertinent part, as follows: 


(a) Subject to subsections (b) and (c) of this section, a member of a uni- 
formed service who reenlists in the regular component of the service cencerned 
within ninety days after the date of his discharge or release from active duty, 
and who is not covered by section 207 of this Act, is entitled to a bonus computed 
according to the following table: * * *. 


7 7 





a * 











(e) In this section, “reenlistment” means— 
(1) an enlistment in a regular component of a uniformed service after com- 
pulsory or voluntary active duty in that service * * *. 


Section 101 (b) of the 1952 act, 50 U. S. C. 901 (b), states that when 
used in that act “‘Active duty’ means full-time duty in the active 
military service of the United States, other than active duty for 
training.” 

While section 208 of the Career Compensation Act, as amended, does 
not contain a provision similar to that in section 207 (b) (2), 37 
U.S. C., Supp. III, 238 (b) (2) of that act which provides that en- 
listment in one of the Regular services following extended active duty 
of one year or more in a Reserve component shall be considered a re- 
enlistment, the language in section 208 (e) (1) referring to an enlist- 
ment following “compulsory or voluntary active duty” is broad enough 
to cover service in either a Regular or Reserve component of the uni- 
formed services. It appears doubtful that the Congress intended that 
the reenlistment bonus provided in section 207 would be paid in con- 
nection with a reenlistment which followed reserve service but that a 
right to the bonus authorized in section 208 would not accrue in such 
circumstances. In that connection, it is noted that section 208 (a), 
37 U.S. C., Supp. ITI, 208 (a) provides for the payment of a reenlist- 
ment bonus in connection with reenlistments within 90 days after date 
of “discharge or release from active duty.” While the word “dis- 
charge” aptly describes the termination of military service of a mem- 
ber of the Regular service, “release from active duty” more appropri- 
ately fits the situation of a reservist who is released to inactive duty. 
Hence, it appears that Atencio is entitled to a reenlistment bonus, in- 
cident to his enlistment in the Regular Marine Corps on February 28, 
1956, unless his active duty for training may not be regarded as “ac- 
tive duty” as that term is used in section 208 (e) (1). 

Atencio was ordered to active duty for training under the Armed 
Forces Reserve Act of 1952, as amended. Section 101 (b) of that act 
provides, in effect, that such duty is not active duty. It is our view, 
therefore, that the conclusion is required that such training duty is 
not active duty within the meaning of section 208 (e) (1) of the 
Career Compensation Act, as amended. Compare the language of 
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section 201 (d) of the Career Compensation Act, 37 U. S. C. 232 (d), 
which indicates a distinction between active duty and full-time train- 
ing duty or training duty with pay. 

While it was concluded in our decision of August 8, 1952, that a 
member who enlisted in the Regular Army after having served on 
active duty as a reservist for one year and 24 days, including a 90-day 
period of active duty training, had served over one year on “extended 
active duty” within the meaning of that term as used in section 207 (b) 
(2) of the 1949 act, that decision related to a period of duty prior to 
the enactment of the Armed Forces Reserve Act of 1952 and there was 
not there involved a statutory provision such as section 101 (b) of 
the 1952 act, which, in defining “active duty,” expressly excludes 
“active duty for training.” Hence, that decision is not considered as 
furnishing a proper basis for a conclusion different from that reached 
above. 

It has been noted that paragraph 1-1 (3), Enclosure (2) to Marine 
Corps Memorandum No. 71-55, dated September 15, 1955, provides 
that enlisted reservists who enlist in the Regular Marine Corps while 
undergoing six months’ training, are not entitled to a reenlistment 
bonus. It is believed that such directive correctly expresses the intent 
of the Congress. Accordingly, you are not authorized to credit Pri- 
vate Atencio with a reenlistment bonus as a result of his enlistment 
in the Regular Marine Corps on February 28, 1956. 

The papers enclosed with your letter are being retained here. 


[B-128741] 


Military Personnel—Reserves—Involuntary Release From 
Duty—Readjustment Payments 


The requirement in section 265 of the Armed Forces Reserve Act of 1952, that 
members of the reserve components complete five years of continuous active 
service to qualify for a lump-sum readjustment payment on involuntary relense 
from duty, precludes the inclusion of short periods of inactive service between 
two or more longer periods of active service. 


Members of reserve components of the uniformed services may not have periods 
of active duty for training included in the computation of the five-year period 
of continuous active duty prescribed in section 265 of the Armed Forces Reserve 
Act of 1952, as added by the act of July 9, 1956, for eligibility for lump-sum 
readjustment payments on involuntary release from active duty. 


Although service in a regular component of the armed forces may not be com- 
bined with service in a reserve component to complete the five-year period of 
continuous service required to qualify for the readjustment payment provided 
by section 265 of the Armed Forces Reserve Act of 1952, as added by the act of 
July 9, 1956, regular active service may be counted in computing the amount of 
readjustment pay. 


Members of the reserve components of the uniformed services may have active 
reserve service in an enlisted status and in an officer status combined to complete 
the five-year period of continuous active duty to qualify for rexdjustment pay 
provided by section 265 of the Armed Forces Reserve Act of 1952, as added by 
the act of July 9, 1956. 
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In the computation of readjustment pay for members of reserve components who 
are involuntarily released from active duty, all prior periods of service for 
which the member has received any type of severance pay, separation pay, or 
release from duty pay must be excluded. 


A member of a reserve component who has volunteered for an additional tour 
of duty which the military service concerned refused to grant, and who then 
requests and is granted release from active duty prior to the completion of his 
tour of duty, may not receive the readjustment pay provided by the act of July 9, 
1956, which added section 265 to the Armed Forces Reserve Act of 1952. 


To the Secretary of Defense, August 17, 1956: 


Xeference is made to letter of July 25, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting decision on certain 
questions arising under Public Law 676, 84th Congress, approved 
July 9, 1956, 70 Stat. 517, 50 U. S. C. Supp. IIT, 1016 (a) as set forth 
and discussed in Committee Action No. 148 of the Military Pay and 
Allowance Committee, Department of Defense. 

Section 265 of the Armed Forces Reserve Act of 1952, as added by 
the act of July 9, 1956, provides, in pertinent part, as follows: 


(a) A member of a reserve component who is involuntarily released from 
active duty after the enactment of this section and after having completed im- 
mediately prior to such release at least five years of continuous active duty, 
except for breaks in service of not more than thirty days, as either an officer, 
warrant officer, or enlisted person, is entitled to a lump-sum readjustment pay- 
ment computed on the basis of one-half of one month’s basic pay in the grade 
in which he is serving at the time of release from active duty for each year of 
active service ending at the close of the eighteenth year. For the purposes of 
computing the amount of readjustment payment (1) a part of a year that is 
six months or more is counted as a whole year, and a part of a year that is less 
than six months is disregarded, and (2) any prior period for which severance 
pay has been received under any other provision of law shall be excluded. * * * 

(b) The following persons are not entitled to any payments under this section; 

(1) A person who is released from active duty at his own request. 

(2) A person who is released from active duty for training. 

7 2 ” * * * s 


(5) A person who upon release from active duty is immediately eligible for 
severance pay based on his military service under any other provision of law. 
However, such a person may elect to receive either readjustment pay under this 
section or severance pay, but not both. 


* * * 





* * * s 


(e) A member of a reserve component who on the effective date of this section 
is serving on active duty under an agreement authorized by section 235 of this 
Act, and who is involuntarily released from active duty before completing his 
agreed term of service, may elect, in lieu of separation payment under that 
section, to receive readjustment pay under this section. 
. +. * 2 + o a 

(h) For the purpose of this section, the term “involuntary release” shall 
include release under conditions wherein a member of a reserve component, who 
has completed a tour of duty, volunteers for an additional tour of duty and the 


service concerned does not extend or accept the volunteer request of the member 
for the additional tour. 


The first question on which a decision is requested is as follows: 


1. Under the provisions of the Act of 9 July 1956, PL 676, 84th Congress, which 
added Section 265 to the Armed Forces Reserve Act of 1952 (66 Stat. 481), does 
the language “except for breaks in service of not more than thirty days,” require 


that the five years of continuous active duty be in addition to the breaks of 
service of not more than thirty days? 
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Since the statute requires that the reservist perform “at least five 
years of continuous active service” in order to qualify for its benefits, 
it is our view that short periods of inactive service between two or 
more longer periods of active service may not be counted in the com- 
putation of the five-year period. The words “except for breaks in 
service of not more than thirty days” apparently were included in the 
act because of the suggestion contained in our letter of November 17, 
1955, B-125920, to the Chairman of the Committee on Armed Services, 
United States Senate, that to permit the counting of two periods of 
active duty shorter than five years, when separated by but a few days, 
would probably better effectuate the apparent intent of the Congress, 
than the language then contemplated to accomplish that intent. The 
statute appears to permit each break in service to be as long as 30 days. 
Question 1 is answered in the affirmative. 

2. Under the provisions of PL 676, supra, may a member of a reserve component 
of the Armed Forces count periods of active duty for training in determining: 

(a) eligibility to receive lump-sum readjustment pay, with respect to com- 
pleting “immediately prior to such release at least five years of continuous active 
duty, except for breaks in service of not more than thirty days?” 

(b) the multiplier, i. e. each year of active service, to be used in computing 
the amount of readjustment pay due? 

While the term “active duty” has in some contexts, been considered 
broad enough to include active duty for training, ¢t appears to have 
been used in a more restricted sense in the Armed Forces Reserve Act of 
1952. Section 101 (50 U.S. C. 901 (b)) of that act states that “When 
used in this Act * * * ‘Active duty’ means full-time duty in the active 
military service of the United States, other than active duty for train- 
ing.” There appears to be nothing in the act of July 9, 1956, which 
indicates an intent to change that definition and the provision of section 
265(b) (2) of the 1952 act, as added by the 1956 act, which bars payment 
to “A person who is released from active duty for training,” is in line 
with section 101 of the act. The term “active service” also appearing 
in section 265 is taken to be synonomous with the term “active duty” 
as so defined in section 101. Questions 2 (a) and 2 (b) are, therefore, 
answered in the negative. 

3. Under the provisions of PL 676, supra, may a member of a reserve component 
involuntarily released from active duty, combine service in a regular component 
with service in a reserve component in determining (a) eligibility to readjustment 
pay, with respect to completing five years of continuous active duty, except for 


breaks in service of not more than thirty days and (b) the multiplier to be used 
in computing the amount of readjustment pay? 


In a discussion of such five-year qualifying period appearing on page 
4533 of transcript of hearings of July 13, 1955, before a subcommittee 
of the Committee on Armed Services, House of Representatives, on 
H. R. 6725, 84th Congress (a predecessor of H. R. 9952 which became 
the act of July 9, 1956), the statement was made that “This only applies 
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to men on active duty, full time active duty, as a career reservist.” A 
person who has served as a member of a regular component of the 
armed services, ordinarily does not reenter the service as a reservist 
for the purpose of making a career of active military service. Usually, 
it is believed, such reentry is accomplished because of a desire to main- 
tain a reserve status requiring only a minimum amount of active duty. 
He may be ordered to active duty after becoming a member of a reserve 
component, but until he serves continuously on active duty for at least 
five years, it would seem that he has not demonstrated an intent to make 
a career of active military service so as to be entitled to the financial 
protection afforded by the 1956 act, in the event his active military 
career is terminated without his fault. While it was suggested in our 
letter of November 17, 1955, B—125920, that the language of subsection 
(a) of the bill then under consideration “might be construed” as per- 
mitting regular and reserve service to be combined for the purposes of 
qualifying for readjustment pay, the failure of the Congress to clarify 
the point does not necessarily establish its intent to adopt that expres- 
sion as indicating the proper construction of the language used. In 
fact, that language reasonably may be considered as meaning that the 
five years of service must be service as a member of a reserve component 
and, in the light of the entire act and its legislative history, it is our 
view that the Congress intended that it should be so considered. 

The legislative history of the 1956 act strongly indicates that while 
the Congress intended to strictly circumscribe the active service which 
may be counted for the purpose of qualifying for the readjustment 
pay, it did not intend that the active service creditable in computing 
the amount of readjustment pay should be narrowly circumscribed. 
Such history evidences an intent that after a person has qualified for 
the readjustment pay, all active service, including that served in World 
War I and World War II, is to be used in computing the amount of 
readjustment pay. See discussion on pages 7036 and 7037 of the tran- 
script of hearings of March 13, 1956, before a subcommittee of the 
Committee on Armed Services, House of Representatives, on H. R. 
6725, mentioned above. And on page 7041 of the same transcript, 
members of the Committee were advised by a representative of the 
Department of Defense that a discharged Regular Army enlisted man 
who reenters the Army as a reserve officer would receive readjustment 
pay “for his time as a Regular Army enlisted man.” Accordingly, 
question 3 (a) is answered in the negative and question 3 (b) is 
answered in the affirmative. It may be noted here, with reference to 
the answer to question 2 (b), above, that service in a regular com- 
ponent falls within the definition of “active duty” stated in section 
101 of the 1952 act. 


4. Pursuant to PL 676, supra, may a member of a reserve component combine 
enlisted service with officer or warrant officer service, or officer service with 
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warrant officer service, in determining eligibility to receive readjustment pay, 
with respect to completing five years of continuous active duty? 

While a literal reading of the language “A member * * * having 
completed * * * five years of continuous active duty * * * as either 
an officer, warrant officer, or enlisted person, is entitled * * *,” fur- 
nishes some support for the view that the Congress intended that the 
qualifying period of an officer, warrant officer, or enlisted man must 
be five years’ active service solely as an officer, warrant officer, or 
enlisted man, respectively, such conclusion appears contrary to the 
intent and purpose of the 1956 act, since five years combined active 
reserve service as an enlisted man and as an officer would establish an 
intent to make a career of active reserve service, as effectively as would 
continuous service as an officer or as an enlisted man separately. In 
the circumstances, and since the discussion of this matter in the above- 
mentioned hearings of March 13, 1956, provides strong support for 


an affirmative answer to question 4, that question is answered in the 
affirmative. 


5. For the purposes of computing the amount of readjustment payment is it 
required that prior periods of service for which payments have been received 
under the provisions of (a) Section 235 of the Armed Forces Reserve Act, supra, 
or (b) the Acts of 16 June 1936 and 4 August 1942, as amended (10 U. 8S. C. 300a 
and 34 U. S. C. 850k), be excluded? 


Section 235 (b) of the Armed Forces Reserve Act of 1952, 66 Stat. 
491, 50 U.S. C. 963 (b), provides, in pertinent part, as follows: 


Any member involuntarily released from active duty prior to the expiration 
of the period of service under his agreement * * * shall be entitled to receive an 
amount equal to one month's pay and allowances multiplied by the number of 
years (including any pro rata part thereof) remaining as the unexpired period of 
his agreement for active duty, such amount to be in addition to any pay and 
allowances which he may otherwise be entitled to receive. * * * 

Section 2 of the act of June 16, 1936, as amended, 10 U. S. C. 300a, 
provides, in pertinent part, as follows: 

Whenever any Air Corps Reserve officer who has not been selected for commis- 

sion in the Regular Army is released from active duty that has been continuous 
for one or more years, he shall be paid a lump sum of $500 for each complete year 
of active service as such officer * * * The lump-sum payments authorized by this 
section shall be in addition to any pay, allowances, compensation, or benefits 
which such officers may otherwise be entitled to receive * * *. 
Section 12 of the act of August 4, 1942, as amended, 34 U. S. C. 850k, 
provides for the payment of a similar lump-sum payment of $500 per 
year to certain aviation officers of the Naval Reserve and Marine Corps 
Reserve. 

Section 265 (a) (2), as added by the 1956 act, provides that for the 
purpose of computing the amount of readjustment pay “any prior 
period for which severance pay has been received under any other 
provision of law shall be excluded.” 

In its strictest meaning “severance pay” is an amount which is paid 
in connection with severance from the service when the military status 
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of the person concerned is terminated. In some cases such pay is 
expressly denoted as “severance pay” as in sections 402 and 403 of the 
Career Compensation Act of 1949, 63 Stat. 816, 820, 37 U.S. C. 272, 273, 
and in other cases that term is not used. See, for example, section 
312 (h) of the Officer Personnel Act of 1947, 61 Stat. 860, 34 U.S. C. 
410] (h). There are a number of other payments of a similar type 
which are authorized in connection with a change of status, either 
permanent or temporary, and in most cases the amount of the payment 
is based on past service. However, under section 235 of the Armed 
Forces Reserve Act of 1952, the amount of the payment there author- 
ized is based on the unexpired period of the member’s agreement for 
active duty. Whatever they may be designated, however, all such 
payments have the general purpose of providing the person concerned 
with a sum of money to aid him in making the transition from military 
to civilian life. 

The question for determination here is whether the term “severance 
pay” is used in section 265 (a) (2) in its narrowest connotation or 
whether it refers to a class of payments. In the debate on H. R. 9952 
(Public Law 676) on the floor of the Senate, Senator Saltonstall cited, 
among other statutory provisions, section 235 of the Armed Forces 
Reserve Act of 1952, as a precedent for the payment of “severance or 
readjustment pay.” He stated further that the bill contained pro- 
visions that were intended to prevent inequitable receipt of readjust- 
ment pay by those who did not deserve it and to “avoid duplicate pay- 
ments for the same service.” See page 10314 of the Congressional 
Record, June 29, 1956. On the floor of the House, Representative 
Brooks cited the Mustering-Out Payment Act of 1944, 58 Stat. 8, 38 
U. S. C. 691a, the Veterans’ Readjustment Assistance Act of 1952, 
66 Stat. 663, 38 U.S. C. 901, notes, 688, 38 U. S. C. 1011-1016, and the 
Officer Personnel Act of 1947, 61 Stat. 795, 34 U. S. C. 3a, note, as 
precedents for the payment of readjustment pay. Page 9089 of the 
Congressional Record, June 12, 1956. In our letter of November 17, 
1955, B-125920, to the Chairman of the Senate Committee on Armed 
Services, we treated the payments involved in the statutes cited in 
question 5 as examples of severance pay. When a representative of 
the Department of Defense was asked by a member of the Committee 
on Armed Services, House of Representatives, what was meant by 
“severance pay” as used in H. R. 6725, 84th Congress, the following 
discussion took place: 

Colonel Jones. That particular clause at the top of page 3 in the bill, readjust- 
ment pay under this section or severance pay, but not both, might apply to two 
types of so-called severance pay: First, the severanee pay that an individual 
receives if he is separated by reason of physical disability under the Career 
Compensation Act, the severance pay he would receive under the Career Com- 
pensation Act, provided he was being separated prior to eligibility for retirement 


or with a percentage of disability that was so low as not to qualify him for 
disability retirement as such. 
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We also have a type of severance pay provided by the Armed Forces Reserve 
Act of 1952 in reference to active duty agreements, wherein if an individual is 
serving on active duty agreement under the provision of the Reserve Act and is 
separated prior to the termination of that agreement period that he is serving 
under, he is entitled to separation or severance pay in the amount of 1 month’s 
active duty pay for each year remaining in the agreement that might not have 
been completed before he is separated. 

Mr. DucaNpeEr. But that is taken care of on page 4, is it not? 

Colonel Jones. That is correct. And it would appear to me offhand—and I am 
not a technical expert in the writing of laws—that there is some duplication 
between that particular little clause and the clause later down that makes a 
specific mention of the pay under the active duty agreements idea, wherein the 
man may choose one or the other but not both. 

Mr. Price. That is what occurred to us, Colonel. We have never been able 
to straighten it out in our own minds. That is the reason we have asked you 
to comment on it. ° 

Colonel Jones. It would appear to me that there is some duplication. How- 
ever, this little section, subsection (5) at the bottom of page 2, and continuing on 
to page 3, is somewhat of a savings clause to me; that if in the event the man 
should be entitled to any other type of service pay, then to make sure that he 
doesn’t get both ; that he gets one or the other. 

Mr. VAN ZANDT. Well, the duplication is not going to do any harm. 

Colonel Jones. No, sir. 

Mr. Van Zanpot. As a matter of fact, as somebody reading the law would 
hope, if it does represent repetition, he may have a better understanding of his 
savings clause in general. 

Colonel Jones. That is right, sir. [Italics added.] 


See pages 4586 and 4587 of the above-mentioned hearings of July 1955 
on H. R. 6725. 

The provisions of section 265, as added by the 1956 act, when con- 
sidered in the light of their legislative history, evidence an intent to 
preclude, in the computation of the readjustment pay, the counting of 
any period for which any type of severance pay, separation pay, or 
release from duty pay has been received. Questions 5 (a) and 5 (b), 
therefore, are answered in the affirmative. 

6. If otherwise entitled, is a member of a reserve component, who has volun- 
teered for an additional tour of duty which the service concerned refused to grant, 
and who then requests and is granted release from active duty prior to com- 
a of his tour of duty, entitled to the readjustment pay provided by PL 676, 

In view of the express provision in section 265 (b) (1), as added by 
the 1956 act, which bars payment of readjustment pay to “A person 
who is released from active duty at his own request,” a negative answer 
is required to question 6. Compare decision of June 25, 1956, 
B-127692, 35 Comp. Gen. 712. 


[B-128285] 


Military Personnel—Medical and Dental Officers—Special 
Pay—Periods Prior to Intern Duty 


The prohibition in section 203 (b) of the Career Compensation Act of 1 
against payment of special pay to medical and dental officers of the arm 
services while they are serving as interns precludes the payment of special pay 
prior to the time they begin duty as interns. 
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To Captain F. D. Roegner, Department of the Army, August 20, 
1956: 


By first endorsement dated June 11, 1956, the Chief of Finance for- 
warded your letter of May 21, 1956, requesting an advance decision as 
to whether payment of the special pay authorized for physicians and 
dentists by section 203 (b) of the Career Compensation Act of 1949, 
63 Stat. 809, as amended, 37 U. S. C. 234 (b), may be made to First 
Lieutenant Lester Vocke, Dental Corps, or any medical or dental officer, 
from the date of entering on active duty until the day prior to begin- 
ning duty asanintern. You state that Lieutenant Vocke was ordered 
to active duty for a period of more than 1 year. 

Section 203 (b) of the Career Compensation Act of 1949, like section 
101 of the act of August 5, 1947, 61 Stat. 776, 10 U. S. C. 91a, 121a; 34 
U.S.C. 21c, 51b, authorized additional pay of $100 a month to certain 
medical and dental officers of the armed services, but unlike the prior 
law it expressly prohibits the payment of such special pay to a com- 
missioned officer “while he is serving as a medical or dental intern.” 
That provision was recommended by the Advisory Commission on 
Service Pay (Hook Commission). It was discussed in the hearings 
conducted by the Senate Committee on Armed Services (see pages 214 
and 215 of the Senate Hearings on H. R. 5007—81st Congress, which 
became the Career Compensation Act of 1949) as follows: 


The CHAIRMAN. * * * Is there any change in existing law * * * 
* * 7 o * = + 


Admiral FecHTELer. Well, the difference is that the section includes provision 
for medical officers and dentists in the Air Force, and denies this additional pay 
to internes. 

The CuatrMANn. Well, they are really not out yet. That is what it amounts 
to, does it not? An interne is not supposed to be a full-fledged doctor, is he? 

Admiral FecHTeLer. That is right, sir, and this would deny that pay to him. 

The CHAIRMAN. Until he is a full-fledged doctor. Did the Hook Commission 
recommend that? 

Mr. Hoen. Yes, they did. 

The CHargMAN. I think that is a good position. 

Mr. Hoen. This would deny their pay to them while they are interning as 
comniissioned officers in Army or Navy hospitals. 

The CHAIRMAN. I think that is all right, gentlemen. What is your thought 
on that? All right, if there is no comment on it, we will go to page 18. Now 
what is new law here? 

Senator SaLTonsTaL.. Just a minute on that, Mr. Chairman. How do you 
do that? If he is a commissioned officer, an interne is a doctor who has received 
his degree who is entitled to practice. -He would not be an interne if he was not. 
How do you draw a distinction between a man who is entitled to practice as a 
commissioned officer in the Navy, we will say, and a man who is entitled to 
practice and has finished his internship or has never become an interne? Sup- 
posing a man goes as a commissioned officer on board a ship? 

Mr. Hoen. I believe we also have in here that it shall be for a minimum 
period of 1 year. The Army and Navy indicated to the Hook Commission that 
they wanted their doctors to have an internship. It was just a question whether 
they took it at $75 a month in a civilian hospital and that was their entire pay, 
or whether they were made second or first lieutenants in the Army and then 
would interne for 1 year in the Army at an Army or Navy hospital. That was for 
a minimum period of 1 year. 
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Senator SaLtonsTALt. Is that not violating the law that we passed 2 years ago? 

General DaHLQuisT. That is a change in the law. 

Mr. Hoen. It is a change, sir. In the law that exists today, the people who are 
educated at Government expense and were forced to serve a period of 1 year 
in the services did not get the $100 because it was not on a voluntary basis. 
The $100 only went to those on a voluntary basis. 

Now this again, even if volunteered as an interne, it would be denied to them. 
If they took their internship on the outside and came in a year after, then 
they would get $100. I do not believe it is a violation because it is a matter of 
volunteering under the law. 

The CHAIRMAN. Let me ask you this so the record will be complete on it. 
If a man has served an internship in a hospital prior to going into the service, 
then he would get his $100. 

Mr. Hoen. He would get his $100. 

The CHAIRMAN. If he comes from medical school with his diploma, without 
having served his internship, then he would not get it until a year later? 

Mr. Hoen. Until a year later, that is correct, sir. 

The CHAIRMAN. I think that is fair. 

Admiral FecnTeter. May I say, sir, that the medical authorities in the services 
are fully aware of this provision, and we have had no expression of objection. 

The CHarrRMAN. All right, is that all right, Senator Saltonstall? Is it cleared 
up now? 

Senator SALTONSTALL. Yes. 


It reasonably appears from that discussion, when considered in 
conjunction with the language of section 203 (b), that the Congress 
did not intend that medical and dental officers should receive the 
special pay of $100 a month until after completion of their internship. 
The primary and general rule of statutory construction is that statutes 
should be construed in accordance with the legislative intent. In 
Brewer v. Blougher, 14 Pet. 178, at 198, the U. S. Supreme Court 
speaking through Chief Justice Taney said: 

It is undoubtedly the duty of the Court to ascertain the meaning of the legis- 
lature, from the words used in the statute, and the subject matter to which it 
relates; and to restrain its operation within narrower limits than its words 


import, if the Court are satisfied that the literal meaning of its language would 
extend to cases which the legislature never designed to embrace in it. 


Accordingly, payment of the special pay of $100 a month to Lieu- 
tenant Vocke for the period from June 11 to 30, 1955, or to other 
medical or dental officers in like circumstances, is not authorized. 


[B-128487] 


Military Personnel — Pay — Reduction — Restoration — 
Effective Date 


An enlisted member of the uniformed services who is reduced in grade for mis- 
conduct or inefficiency and then restored to his former grade is entitled to retro- 
active restoration if the reduction was imposed as a punishment which would 
entitle the member to redress under Article 15 (d) of the Uniform Code of 
Military Justice, authorizing the setting aside of any punishment and restoration 
to all rights affected by the punishment, but if the reduction is a “wrong” the 
member’s redress is under Article 138, which merely requires the superior officer 
to take measures for redressing the wrong and does not authorize restoration 
to all rights affected, and therefore the restoration to the higher grade is effective 
only from the date the restoration action is taken. 
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To the Secretary of Defense, August 22, 1956: 


Reference is made to letter of June 30, 1956, with enclosure (Mili- 
tary Pay and Allowance Committee Action No. 145), from the Assist- 
ant Secretary of Defense (Comptroller), requesting decision as to 
whether an enlisted member of the uniformed services who is reduced 
in grade for misconduct or inefficiency and who is restored to his 
former grade pursuant to the authority contained in Article 15 (d) 
or Article 138 of the Uniform Code of Military Justice (50 U. S. C. 
571 and 734) may be restored to his former grade for pay purposes 
retroactive to the date of his reduction. 

Article 15 authorizes commanding officers to impose certain non- 
judicial punishments, including reduction of an enlisted member to the 
next inferior grade, as disciplinary punishments for minor offenses 
without the intervention of a court-martial. If the member deems the 
punishment unjust or disproportionate to the offense, he may appeal to 
the next superior authority. Pending appeal the member may be 
required to undergo the punishment adjudged. Respecting remission 
of punishment and restoration of rights, Article 15 (d), 50 U. S. C. 
571 (d), provides: 

* * * The officer who imposes the punishment, his successor in command, and 
superior authority shall have power to suspend, set aside, or remit any part or 


amount of the punishment and to restore all rights, privileges, and property 
affected. 


Article 138, “Complaints of wrongs,” provides: 


Any member of the armed forces who believes himself wronged by his com- 
manding officer, and, upon due application to such Commander, is refused redress, 
may complain to any superior officer who shall forward the complaint to the 
officer exercising general court-martial jurisdiction over the officer against whom 
it is made. That officer shall examine into said complaint and take proper 
measures for redressing the wrong complained of; and he shall, as soon as 
possible, transmit to the Department concerned a true statement of such com- 
plaint, with the proceedings had thereon. 

Article 15 (d) provides authority to “set aside” any part or amount 
of the punishment and “to restore all rights, privileges, and property 
affected.” Article 138 does not contain like provisions since, basically, 
it merely requires that the superior officer concerned shall examine into 
a complaint and “take proper measures for redressing the wrong 
complained of.” 

Section 9 of the act of February 16, 1909, 35 Stat. 621, 50 U. S. C. 
661, authorized the Secretary of the Navy to set aside the sentence of 
any naval court-martial. It has been held that the action of the 
Secretary of the Navy in setting aside a court-martial sentence as 
erroneous under that authority restores the member to the status he 
occupied prior to the sentence of the court. Lecorchick v. United 
States, 60 C. Cls. 78; 4 Comp. Gen. 1021. 
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Similarly, Article of War 53 (10 U.S. C., 1946 Ed., Supp. IV, 1525) 
conferred authority upon the Judge Advocate General of the Army 
to “vacate a [court-martial] sentence, [and] restore rights, privileges, 
and property affected by such sentence.” In B-103330, June 7, 1951, 
there was considered a case where after court-martial sentence of dis- 
honorable discharge of an enlisted member of the Army, the Judge 
Advocate General, under authority of Article of War 53, 50 U. S. C. 
658, changed a court-martial finding of desertion to one of absent 
without leave, vacated the sentence of dishonorable discharge and 
forfeiture of all pay and allowances due or to become due, substituted 
a forfeiture of $56 pay per month for six months and an honorable 
discharge, and restored all rights, privileges, and property of which 
the member had been deprived by virtue of the findings and sentence 
so vacated. We held that, under the court-martial finding and sen- 
tence as vacated and modified by the Judge Advocate General, the 
member was entitled to the pay and allowances he would have been 
entitled to receive had the modified sentence been promulgated in the 
first instance. 

Obviously, the setting aside of a punishment, or the restoration of 
rights, privileges, and property affected by a court-martial sentence, 
or by a commanding officer’s nonjudicial punishment, must be given 
retroactive effect to the date of the reduction in grade where such a 
reduction was i:cluded in the punishment. Clearly the higher grade 
and the pay provided for it are rights and property affected by the 
punishment. 

Such view is not inconsistent with our holding in B-116767, May 11, 
1954, where we held that mere administrative action purporting to 
rescind and annul prior reduction orders retroactively from date of 
issuance is effective to restore the member to the higher grade only 
from the date such action is taken. There the reduction in grade was 
valid and the subsequent action taken administratively to restore the 
former grade was not exercised pursuant to any authority to set aside 
the prior reduction or to restore all rights, privileges, and property 
affected by the reduction. 

Article 138 of the Uniform Code of Military Justice, unlike Article 
15 (d), apparently contemplates administrative action which will be 
prospectively effective, rather than a setting aside of punishment or 
a restoration of rights and property affected. It will be noted that 
Article 138 relates to “wrongs” generally and not particularly to 
those resulting from the imposition of punishments, as in Article 
15 (d). Ifa reduction in grade is imposed as punishment, the member 
may have redress under Article 15 (d). If it is not imposed as a 
punishment, Article 15 (d) does not apply, but if it is nevertheless 
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a “wrong” the member may have redress under Article 138. Under 
that article, however, action by superior authority is authorized only 
if the commanding officer refuses redress. If the commanding officer 
grants the redress and restores the higher grade, such action in the 
absence of any language in Article 138, such as that in Article 15 (d), 
expressly authorizing the restoration of “all rights, privileges, and 
property affected,” is viewed as effective only from the date the order 
announcing the restoration is issued. There is nothing in the lan- 
guage of Article 138 to suggest that action by superior authority 
would have any different effective date. Accordingly, it is concluded 
that a restoration to a higher grade made under article 138 is effective 
only from the date the restoration action is taken. 


[B-128890] 


Maritime Administration—Subsidies—Corporate Affilia- 
tion Restriction 

Although both the Grace National Bank of New York and Grace Line, Inc., a 
holder of an operating-differential subsidy contract under Title IV of the Mer- 
chant Marine Act, 1936, are controlled by W. R. Grace and Company, the execu- 
tion of a trust agreement by the Grace National Bank of New York, under which 
the Bank will operate certain foreign vessels in the domestic and foreign trade 
of the United States, does not reflect an affiliation of the nature referred to in 
section 805 (a) of the act, which restricts subsidized operators and their affiliates 


from operating other vessels in the domestic commerce without prior written 
authorization of the Maritime Administrator. 


To the Administrator, Maritime Administration, August 22, 1956: 


Reference is made to your letter dated August 9, 1956, enclosing a 
copy of a Trust Agreement executed by Aristoteles S. Onassis, as 
grantor, and Grace National Bank of New York, as trustee, and 
requesting our concurrence in your determination that the bank, while 
acting in its capacity as trustee, is not an affiliate of Grace Line, Inc., 
within the meaning of section 805 (a) of the Merchant Marine Act, 
1936, as amended. : 

As indicated in your letter the Trust Agreement has been executed, 
in compliance with the terms of a Settlement Agreement between the 
United States of America and Aristoteles S. Onassis, et al., for the 
purpose of insuring control of Trafalgar Steamship Corporation, 
United States Petroleum Carriers, Inc., and its subsidiaries by United 
States citizens within the meaning of section 2 of the Shipping Act, 
1916, 46 U. S. C. 802, as amended, and of the registry laws of the 
United States. Subject to various specific limitations and directions, 
the Trust Agreement provides, generally, that the grantor shall trans- 
fer legal title to shares of capital stock representing at least 75 percent 
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of the voting control of each of the above-named corporations to Grace 
National Bank of New York, such shares to constitute the corpus of a 
trust, with power in the bank as trustee to exercise voting and other 
rights resulting from corporate share ownership and to pay the net 
income from the trust property to named children of the grantor who 
are natural born citizens of the United States. As compensation for 
services rendered, the trustee is to receive an amount agreed upon 
between the trustee and the grantor. 

Since it is the intent of both the grantor and trustee that various 
vessels, owned by corporations in which the trustee will hold legal title 
to a majority of the capital stock, will be operated in the domestic and 
intercoastal commerce of the United States, and because the con- 
trolling stock interest of both Grace National Bank of New York and 
Grace Line, Inc., a holder of an operating-differential subsidy con- 
tract under Title VI of the Merchant Marine Act, 1936, 46 U. S. C. 
1171, as amended, is held by W. R. Grace and Company, Article Fif- 
teenth of the Trust Agreement provides that the trustee will not per- 
mit operation of vessels, owned by the corporations named in the 
Trust Agreement, which would be contrary to law, would conflict with 
the provisions of the Operating-Differential Subsidy Agreements 
of Grace Line, Inc., or which might result in loss of subsidy payments 
thereunder, without first obtaining such waivers, approvals, consents, 
permissions or ruling from the Federal Maritime Board, the Maritime 
Administration and/or the Comptroller General of the United States 
as may be satisfactory to Grace Line, Inc. 

However, under the provisions of section 805 (a) of the Merchant 
Marine Act, 1936, as amended, it is unlawful to pay operating-differ- 
ential subsidy to any contractor— 
if said contractor * * * or any holding company, subsidiary, affiliate or associ- 
ate of said contractor * * *, directly or indirectly, shall own, operate or charter 
any vessel or vessels engaged in the domestic intercoastal or coastwise service, or 
own any pecuniary interest, directly or indirectly in any person or concern that 
owns, charters or operates any vessel or vessels in the domestic intercoastal or 
coastwise service, without the written permission of the Maritime Administrator. 

In view thereof, and since the grantor considers it essential that cer- 
tain of the involved vessels shall be available at all times for immediate 
use in both domestic and foreign commerce, you report that he intends 
to require resignation of the present trustee if it is necessary that such 
trustee obtain the prior written permission prescribed by section 805 
(a) in each instance where the subject vessels are to be used in the 
domestic commerce. 

The legislative history of section 805 (a) of the Merchant Marine 
Act, 1936, as amended, indicates clearly the nature of the practices 
which Congress intended to correct by enactment of its provisions. 
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Such practices are adequately described at page 11 of House of Repre- 
sentatives Document No. 118, 74th Congress, 1st Session, as follows: 
The liberal treatment accorded to the operators under the ocean-mail contracts 
has resulted in much waste and extravagance. Too many of the contractors have 
diverted these grants or subsidies, or by whatever name this aid may be called, to 
other than sound shipping operations. Many of them have employed lobbyists 
and special representatives at enormous fees. They have paid high salaries and 
excessive dividends. In order to pipe these funds away from the mail con- 
tracting company, they have organized holding companies, operating companies, 
terminal companies, agency companies, stevedoring companies, repair companies, 
towboat companies, and supply companies, thus freezing out independent firms. 
They have also formed corporations to operate intercoastal and coastwise 
vessels in competition with nonsubsidized American lines, contrary to the spirit 
of the law, which does not permit the award of mail contracts or subsidies to 
operators engaged in the coastwise and intercoastal trade. By this means mil- 
lions of dollars of mail pay has been diverted from use in foreign trade and 
used to operate in intercoastal and coastwise trade, resulting in unfair competi- 
tion with nonsubsidized American lines in the same trade. * * * 
There is no indication in the legislative history of section 805 (a) 
that its provisions were intended to restrict operations or activities 
which did not tend to promote the basic evils set out above. 
Examination of the Trust Agreement in the instant case has failed to 
indicate that the powers, duties, and responsibilities conferred upon 
Grace National Bank of New York as trustee will result in such change 
in the financial, economic, or personal relationship between Grace 
National Bank of New York, as trustee, Grace Line, Inc., and the 
corporations subject to control by the trustee under the Trust Agree- 
ment as might reasonably be expected to give rise to the diversion of 
subsidy payments contrary to the expressed intention of Congress. 
Additionally, under existing banking laws and regulations the pro- 
visions of the Trust Agreement are to be administered by a trust 
department, which shall be separate and apart from every other 
department of the bank, 12 C. F. R. Sec. 206.6; books and records 
of the trust department must be kept separate and distinct from 
other records of the bank, 12 C. F. R. Sec. 206.7; and trust assets must 
be segregated from general assets of the bank, 12 C. F. R. Sec. 206.12. 
Thus, while the corporate relationship between the Grace National 
Bank of New York and Grace Line, Inc., leaves no doubt of their 
affiliation in the generally accepted meaning of such term, it is our 
opinion that the relationship of Grace National Bank in the per- 
formance of its prescribed functions under the terms of the Trust 
Agreement does not reflect an affiliation of the nature which was in- 
tended by Congress to be restricted by enactment of the provisions of 
section 805 (a). 
Under the circumstances we perceive no objection to your determi- 
nation that the bank, while acting in its trustee capacity, is not an 
affiliate of Grace Line, Inc., within the meaning of section 805 (a). 
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[B-128218} 


Contracts—Liquidated Damages—Remission by the Comp- 
troller General—Equity 


A delay in the completion of a Government contract caused by the contractor's 
unsuccessful efforts to locate a cheaper source of supply for one item of equip- 
ment does not contain any elements of equity which would warrant remission of 
liquidated damages by the Comptroller General under section 6 of the Armed 
Services Procurement Act of 1947. 


To Graham and Collins Electric Company, August 23, 1956: 


Reference is made to letters dated June 5 and 8, 1956, from your 
attorneys, requesting that the liquidated damages of $3,050 assessed 
against you by reason of a 61-day delay in the completion of your con- 
tract No. DA-34-066-eng-4545, dated January 21, 1955, with the De- 
partment of the Army, be remitted to you under the provisions of 
section 6 of the Armed Services Procurement Act of 1947, 62 Stat. 24, 
41 U.S. C. 155. 

The contract provided, generally, for the furnishing of additional 
power facilities at the Weather Station located at Amarillo, Texas. 
It appears that you undertook to perform the required work for the 
specified consideration of $10,370.14. The contract contained a liqui- 
dated damage stipulation providing for an assessment of $50 per day 
for each calendar day of unexcused delay. The time specified for 
completion of the project was July 31, 1955. Included as a part of 
the contract work were the furnishing and installation by you of three 
voltage regulators, as described in the pertinent specifications, as 
amended by Addendum No.1. Addendum No. 2 to the specifications, 
issued on January 12, 1955, or 9 days prior to the award, specifically 
provided, with respect to the said regulators: “Regulators shall be 
similar and equal to Model 15,000S as manufactured by Sorensen and 
Company, Inc., 375 Fairfield Avenue, Stamford, Connecticut.” It 
appears that the regulators you originally proposed to furnish were of 
a type manufactured by the General Electric Company, but which did 
not comply with the requirements of the advertised specifications. It 
further appears from the record that by reason of the delay entailed in 
locating another suitable source of supply for the required regulators, 
they were not installed nor was the project fully completed until Sep- 
tember 30, 1955, or 61 days later, for which liquidated damages accrued 
at the specified rate of $50 per day, making a total liquidated damage 
assessment of $3,050. 

The record further indicates that your formal request for an exten- 
sion of the contract time for performance was denied by the Govern- 
ment contracting officer, which action was affirmed on your appeal be- 
fore the Corps of Engineers and Appeals Board in its decision No. 951. 
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You now seek remission of the liquidated damages involved under the 
discretionary powers conferred upon the Comptroller General under 
the provisions of section 6 of the Armed Services Procurement Act of 
1947. 

Briefly summarized, the reasons given by you in support of your 
claim for such equitable relief are, that (1) the specifications cover- 
ing the voltage regulators required the furnishing of a proprietary 
article; (2) you were not notified of such fact until shortly before 
the time scheduled for the opening of the bids; (3) the representative 
of the General Electric Company, whose regulators you had proposed 
to furnish, had assured you that its product would meet the specifica- 
tion requirements, (4) the assessment of liquidated damages in the 
amount of $3,050 out of a contract totaling $10,370.14 is unconscion- 
able, and (5) the Government did not suffer any damages by reason 
of the delay. 

The materiality of your contention that the specifications described 
a proprietary article is not apparent. By your contract, you agreed 
to furnish an item in accordance with the specifications “similar and 
equal to” that manufactured by Sorensen & Company, Inc. The con- 
tract was based upon your bid which was submitted without reserva- 
tion, qualification or protest of any kind in respect to the restrictive- 
ness of the specifications. Moreover, it appears that the item was at 
all times available to you from Sorensen & Company, Inc., and, in fact, 
you did eventually procure it from that source. Under these circum- 
stances, you obviously have no standing to complain at this time that 
the specifications were drawn around the product of a particular 
manufacturer. Cf. 34 Comp. Gen. 336; id. 79. 

With respect to your second contention that you were not notified 
of the source of supply of the voltage regulators until shortly prior 
to the time scheduled for opening of the bids, the record discloses 
that by Addendum No. 2 to the specifications, issued January 12, 1955, 
or one week prior to the date scheduled for opening of the bids on 
January 19, 1955, and 9 days prior to the award made on January 21, 
1955, the bidders expressly were advised of the Government’s require- 
ment for regulators of a type similar and equal to the Model 15,000S 
manufactured by Sorensen & Company, Inc. Whether or not this 
was adequate notice would seem to be beside the point, since there was 
no mandatory duty upon the purchasing agency to have disclosed to 
the bidders any known source of supply for this product, this informa- 
tion having been gratuitously offered solely for the convenience and 
guidance of those bidders who, by the submission of proposals under 
the invitation, unequivocally offered to supply the equipment described 
in the specifications, or its equal. Certainly, if any bidder felt that 
he was not qualified to bid on the equipment described, a period of 7 
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days before the scheduled bid opening date would have afforded him 
ample time in which to have withdrawn his offer. 

In connection with the foregoing, however, it may be observed that 
the responsibility of furnishing an article which complies with the 
advertised specifications is solely that of the bidder who, by the mere 
act of submitting a bid, undertakes to furnish the item described in 
the advertised specifications, or its equivalent. As stated by the 
United States Supreme Court in the case of Carnegie Steel Company 
v. United States, 240 U.S. 156, at page 164: “It would seem that the 
very essence of the promise of a contract to deliver articles is ability to 
procure or make them.” 

Neither do we regard as a proper ground for relief the fact that your 
supplier, allegedly a representative of the General Electric Company, 
had previously assured you that its product would be the equivalent 
of that described in the specifications, since the furnishing of specifica- 
tion items was a matter for which you were solely responsible. 

In answer to your contention that it would be unconscionable to 
exact a $3,050 liquidated damage assessment under a contract for only 
$10,370.14, the courts uniformly have held that the parties to a con- 
tract properly may stipulate in advance the amount of damages recov- 
erable in the event of a breach of the performance conditions thereof, 
and such reasonable agreements for liquidated damages will be en- 
forced. See Sun Printing & Publishing Association v. Moore, 183 U.S. 
642; Kothe v. R. C. Taylor Trust, 280 id. 224; Wise v. United States, 
249 id. 361. Moreover, it is well settled that the validity of such a liqui- 
dated damage stipulation is unaffected by the circumstance that no 
actual damage can be shown to have resulted from the breach or, for 
that matter, that the accrual of liquidated damages in a particular 
case may equal or even exceed the stipulated contract price. See 
Southern Pacific Company v. Globe Indemnity Company, 21 F. 2d 288; 
United States v. Kanter, 137 id. 828; United States v. United Engi- 
neering Company, 234 U. S. 236, 241; 28 Comp. Gen. 435. 

In our consideration of requests of this character, due emphasis must 
be stressed upon the fact that the responsibility for the performance 
of work in accordance with the specifications of a contract is upon the 
contractor, and if he fails to ascertain the exact requirements of the 
specifications or to estimate the sufficiency of time in the prosecution 
of the work, ordinarily be may not be relieved of liability for his 
failure to do so. In our opinion, the authority conferred upon us 
by section 6 of the Armed Services Procurement Act, as amended, was 
not intended to be exercised in the absence of substantial equities 
running to the contractor. Here, no such equities are established, 
particularly since it appears that the delay involved resulted princi- 
pally because of your efforts to locate a source of supply which could 
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provide the required regulators at a price more commensurate with 
your original estimates than that quoted by the Sorensen & Company, 
Inc. Thus, if completion was delayed by your inability to procure 
certain items necessary for performance, either through your failure 
to obtain timely firm commitments or to ascertain the availability of 
such items prior to the submission of your bid, that is a matter for 
which, even in equity, you may not be relieved. The record here clearly 
establishes that your delay was the result of your failure to exercise 
proper and reasonable diligence in the procurement of certain of the 
basic equipment needed for the performance of your contract. 

In the light of the foregoing, we are constrained to conclude that 
your claim does not contain such elements of equity as would warrant 
remission of the liquidated damages which have accrued to the Govern- 
ment under your contract. 


[B-128347] 


Military Personnel—Medical and Dental Officers—Con- 
structive Longevity Credit Under the Act of April 30, 1956 


Reserve medical and dental officers of the uniformed services who perform inac- 
tive duty training with compensation or active duty for training on and after 
May 1, 1956, the effective date of the act of April 30, 1956, which added sub- 
paragraph (7) to section 202 (a) of the Career Compensation Act of 1949, are 
entitled to the constructive longevity credit, authorized in the 1956 act, included 
in the computation of pay during such periods of service. 


Reserve medical and dental officers who, after May 1, 1956, perform only inactive 
duty for training, or active duty for training as distinguished from active duty, 
and who become entitled to retirement pay under Title III of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, are not entitled to 
include in the computation of retirement pay the constructive longevity credit 
authorized by the act of April 30, 1956, which added subparagraph (7) to section 
202 (a) of the Career Compensation Act of 1949, during such service periods. 


Reserve medical or dental officers who continue on active duty from May 1, 1956, 
to December 31, 1956, when released to inactive duty, and who may thereafter 
perform inactive duty for training or active duty for training, are entitled to 
retain the constructive longevity credit for basic pay provided in section 202 
(a) (7) of the Career Compensation Act of 1949 as added by section 2 of the 
act of April 30, 1956, for any subsequent training duty. 


Although reserve medical or dental officers who serve on active duty after May 
1, 1956, the effective date of the act of April 30, 1956, which authorized con- 
structive longevity service credits for pay computation purposes, and who are 
subsequently retired under Title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948, are entitled to include the constructive 
service in determining the annual base and longevity pay for'retired pay purposes, 
such constructive service is not creditable for computation of the percentage 
multiple in determining the amount of retired pay. 


So long as reserve medical or dental officers perform active duty after May 1, 
1956, they are entitled to the constructive longevity credit for basic pay purposes 
if subsequently retired under Title III of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1949, and there is no implied limitation 
on or minimum period for such active duty. 


If the language contained in official orders directing duty is clear and unambigu- 
ous, the description of the duty contained therein may be considered as es- 
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tablishing with reasonable conclusiveness the nature and character of duty; 
for example, if the orders direct active duty for training they will not be con- 
sidered as ordering active duty. 


A retired medical or dental officer, either Regular or Reserve, who is ordered 
to Reserve active duty after May 1, 1956, is entitled to the constructive longevity 
service credit authorized by section 2 of the act of April 30, 1956, which added 
subparagraph (7) to section 202 (a) of the Career Compensation Act of 1949, 
for purposes of increasing his active duty pay during such period ; however, such 
constructive service credit may not be considered in the computation of retired 
pay upon his subsequent release from active duty and reversion to the retired list. 


A Naval Dental Corps officer who, while attending dental school for successive 
regular terms for a period in excess of four years, was also an enlisted member 
of the Naval Reserve on inactive duty during that period is entitled, under sec- 
tion 202 (a) (7) of the Career Compensation Act of 1949, to constructive 
longevity credit of four years, less the actual period while attending dental 
school, that he was an enlisted member of the Naval Reserve on inactive duty. 


A Naval Medical Corps officer who graduated from medical school after four 
years and spent one year in medical internship, but one year during the medical 
school attendance he was an enlisted member of the Naval Reserve on inactive 
duty, is entitled under section 202 (a) (7) of the Career Compensation Act of 
1949, to constructive service credit of five years; four for medical school plus 
one for medical internship, less one year for the period while attending medical 
school that the officer was an enlisted member of the Naval Reserve on inactive 
duty. 


A Naval Medical Corps officer who spent four years in medical school, one year 
in medical internship, and two years in residency training, during which he was 
also an enlisted member of the Naval Reserve Corps, is entitled, under section 
202 (a) (7) of the Career Compensation Act of 1949, to a total constructive 
service credit of five years; four for medical school and one for internship; the 
period of residency training when he was a member of the Reserve is not for 
inclusion in the period of professional education and internship for which con- 
structive longevity service is creditable and, therefore, no deduction for Reserve 
membership during the residency training is required. 


A Naval Medical Corps officer who attended medical school for three years and 
nine months and trained as an intern for nine months, the equivalent of one year 
medical internship, but during the intern period the officer was also an enlisted 
member of Naval Reserve on inactive duty, is entitled, under section 202 (a) (7) 
of the Career Compensation Act of 1949, to a constructive service credit of four 
years based on five years for professional education and internship, less one year 
for the inactive duty in the Naval Reserve. 


A Naval medical officer who attended medical school from September 1, 1941, 
through May 31, 1945, then, after a period of two months when he was not 
engaged in either education or internship, began an internship on September 1, 
1945, which continued until May 31, 1946, is entitled to a constructive service 
credit of five years ; however, since the officer was a member of the Naval Reserve 
from March 1, 1945, through May 31, 1946, the constructive credit must be reduced 
by the actual period covering the officer’s membership in the Naval Reserve when 
he was actually attending medical school or was an intern. 


To the Secretary of Defense, August 23, 1956: 


Reference is made to letter of June 18, 1956, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on a number 
of questions concerning the administration of the provisions of section 
202 (a) (7) of the Career Compensation Act of 1949, 37 U. S. C. 233 
(a), as added by section 2, Public Law 497, 84th Congress, 
approved April 30, 1956, 70 Stat. 121, relating to the additional 
(constructive) service credit authorized for medical and dental officers 
of the Army, Navy, Air Force, and Public Health Service. The 
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several questions presented, which are set forth separately below, 
are fully discussed in Military Pay and Allowance Committee Action 
No. 143, received with the Assistant Secretary’s letter. 

Section 202 (a) of the Career Compensation Act of 1949 (as origin- 
ally enacted), set forth in six numbered subparagraphs the classes of 
service creditable to members of the uniformed services in computing 
their cumulative years of service for basic pay purposes and section 
2 of the act of April 30, 1956, cited above, added a seventh sub- 
paragraph (section 202 (a) (7)), 37 U.S. C. 233 (a) (7), which is as 
follows: 

For each officer of the Medical Corps or the Dental Corps of the Army or 
Navy, each officer of the Air Force designated as a medical or dental officer, and 
each officer of the Public Health Service commissioned as a medical or dental 
officer, four years; and for each such medical officer who has completed one 
year of medical internship or the equivalent thereof, one additional year; except 
that the service authorized to be credited to an officer under this clause shall 
be reduced by the amount of any service otherwise credited under this section 
which covers any part of the period of the officer's professional education or 
internship; and, notwithstanding any other provision of law, the service credit 
authorized by this clause shall not— 

(A) be included in establishing eligibility for voluntary or involuntary re- 
tirement or separation from the service, under any provision of law; 

(B) increase the retired or retirement pay of a person who became entitled 
to such pay prior to May 1, 1956; or 

(C) increase the retired pay of a person who becomes entitled to such pay 
under title III of the Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948 (62 Stat. 1087), on or after May 1, 1956, but who does not per- 
form active duty after May 1, 1956. 

These provisions of law became effective May 1, 1956 (section 7, act 
of April 30, 1956, 70 Stat. 122), 10 U. S. C. 91a note, and under the 
conditions specified authorize a constructive credit of four or five years’ 
service in determining the cumulative years of service to be counted 
by medical and dental officers of the Army, Navy, Air Force and Pub- 
lic Health Service. This constructive service is required to be reduced 
by the amount of any service otherwise credited under section 202 of 
the Career Compensation Act of 1949, 63 Stat. 807, 37 U. S. C. 233, 
which covers any part of the period of professional education or in- 
ternship. Also, it is specifically provided that, notwithstanding any 
other provision of law, the constructive service credit may not be 
applied toward establishing eligibility for voluntary or involuntary 
retirement or separation from the service, to increase the retired or 
retirement pay of any one who became entitled to such pay prior to 
May 1, 1956, or to increase the retired pay of any one becoming en- 
titled thereto under Title ITI of the Army and Air Force Vitalization 
and Retirement Equalization Act of 1948 (Public Law 810, approved 
June 29, 1948, 62 Stat. 1087-1091), 10 U. S. C. 1036, on or after May 
1, 1956, but who does not perform active duty after May 1, 1956. 
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Question 1— 

Is the constructive longevity credit for basic pay purposes, newly authorized 
by Section 202 (a) (7) of the Career Compensation Act of 1949, as added by 
Section 2 P. L. 497, supra, properly creditable in the following cases: 

(a) Reserve Medical or Dental officers whose only service on and after 1 May 
1956 is inactive duty and inactive duty training? 

(b) Reserve Medical or Dental officers whose only service on and after 1 May 
1956 is inactive duty and active duty for training? 

Members of the reserve components of the uniformed services who 
perform inactive duty training with compensation (as such inactive 
duty training is defined in section 102 (i), Career Compensation Act 
of 1949, 63 Stat. 805, 37 U. S. C. 231, and in section 101 (d), Armed 
Forces Reserve Act of 1952, 66 Stat. 481), 50 U. S. C. 901 (a), are 
entitled, under the conditions prescribed in section 501 (a), Career 
Compensation Act of 1949, 63 Stat. 825, 37 U. S. C. 301 (a), to receive 
compensation at the rate of “one-thirtieth of the basic pay authorized 
for such members of the uniformed services when entitled to receive 
basic pay.” Reserve medical and dental. officers, when entitled to 
receive basic pay, are further entitled, effective May 1, 1956, to the 
constructive service credit authorized in section 202 (a) (7) of the 
1949 act, as amended. Accordingly, in computing the pay of reserve 
medical and dental officers for the performance of inactive duty 
training on or after May 1, 1956, there properly may be included the 
constructive service credit authorized in section 202 (a) (7). Ques- 
tion 1 (a) is answered in the affirmative. 

Question 1 (b) also is answered in the affirmative, inasmuch as 
reserve medical and dental officers of the uniformed services in a status 
of active duty for training are entitled, under authority of section 201 
(d), Career Compensation Act of 1949, 63 Stat. 807, as amended by 
section 2 (2), act of March 31, 1955, 69 Stat. 19, 37 U. S. C. 234, to 
receive the basic pay of their pay grade in accordance with the number 
of cumulative years of service to their credit. Hence, such reserve 
medical and dental officers are entitled, when on active duty for train- 
ing, to have the constructive service credit authorized in section 202 
(a) (7) included in the computation of their service for pay purposes. 


Question 2— 


If the answer to either (a) or (b) of 1, above, is affirmative, would officers of 
either category, upon becoming entitled, subsequent to 1 May 1956, to retirement 
pay under Title III of P. L. 810—S80th Congress, Army and Air Force Vitaliza- 
tion and Retirement Equalization Act of 1948 (62 Stat 1087) be entitled to 
include said constructive longevity credit for basic pay purposes in the compu- 
tation of their retirement pay? 


The term “active duty” is defined in section 101 (b), Armed Forces 


Reserve Act of 1952, 66 Stat. 481, as meaning “full-time duty in the 
active military service of the United States, other than active duty 
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for training.” The constructive service credit authorized in section 
202 (a) (7) of the 1949 law, as amended, may not be used to increase 
the retired pay of any person who, on or after May 1, 1956, becomes 
entitled to retired pay under Title III, Public Law 810, approved 
June 29, 1948, cited above, but who does not perform “active duty” 
after May 1,1956. Section 2 of the act of April 30, 1956, which added 
section 202 (a) (7) to the Career Compensation Act of 1949, contains 
no definition or restriction with respect to the term “active duty” as 
used in that section and therefore the usnal meaning assigned to such 
term should control, See section 101 (b) of the Armed Forces Reserve 
Act of 1952, quoted above, and compare the first three lines of section 
201 (d) of the Career Compensation Act, as amended. Question 2 
is answered in the negative. 


Question 3— 


If a Reserve Medical or Denal officer was on active duty on 1 May 1956, and 
continued so until 31 December 1956, on which latter date he was released to 
inactive duty, would such an officer retain the constructive longevity credit for 
basic pay purposes, provided in Section 202 (a) (7) of the Career Compensation 
Act of 1949, as added by Section 2 of P. L. 497, supra, for the purpose of comput- 
ing pay due for any subsequent period of 

(a) inactive duty training, or 

(b) active duty for training? 


Questions 3 (a) and 3 (b) are answered in the affirmative. Com- 
pare answers to question 1 (a) and 1 (b), above. 


Question 4— 


In the example given in 3, above, would that officer, upon becoming entitled to 
retirement pay under Title III, P. L. 810, supra, on 1 January 1958, be entitled 
to include the constructive longevity credit for basic pay purposes in the com- 
putation of his retirement pay both (1) for the purpose of obtaining the appli- 
cable basic pay figure and (2) for the purpose of obtaining the percentage 
multiple? 


The retired pay authorized by Title III, Public Law 810, approved 
June 29, 1948, is required to be computed on the basis expressly pre- 
scribed in section 303 of that act, 62 Stat. 1088, as amended by section 
3, act. of September 7, 1949, 63 Stat. 693, 10 U. S. C. 1036b, which 
provides as follows: 


Any person granted retired pay pursuant to the provisions of this title shall 
receive such pay at an annual rate equal to 214 per centum of the active duty 
annual base and longevity pay which he would receive if serving, at the time 
granted such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service, multiplied by a 
number equal to the number of years and any fraction thereof (on the basis of 
three hundred and sixty days per year) which shall consist of the sum of the 
following: 

(i) All periods of active Federal service; 

(ii) One day for each point credited pursuant to subparagraphs (2) and (3) 
of subsection (b) of section 302 of this Act, but no more than sixty days shall be 
credited on this basis in any one year for the purposes of this section: 
Provided, That no person shall be entitled to receive such retired pay at an 
annual rate in excess of 75 per centum of said active duty pay: Provided further, 
That for each year of Federal service, other than active Federal service, per- 
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formed as a member of a reserve component prior to July 1, 1949, and credited 
in accordance with subsection (c) of section 302 of this title, such member shall be 
credited with fifty days for each of such years, for the purposes of this section. 

Under the above-quoted statutory provisions the “basic pay figure” 
referred to in question 4, above, is required to be based on the active 
duty annual base and longevity (basic) pay which the reserve medical 
or dental officer concerned would receive “if serving, at the time granted 
such pay, on active duty in the highest grade, temporary or permanent, 
satisfactorily held by him during his entire period of service.” The 
constructive service credit authorized by section 202 (a) (7) of the 
1949 law, as amended, would be included in the computation of the 
annual base and longevity (basic) pay which a reserve medical or 
dental officer would receive on or after May 1, 1956, if serving on active 
duty at the time granted such retired pay. Accordingly, the reserve 
medical and dental officers referred to would, upon becoming entitled 
to receive retired pay effective January 1, 1958, under Title ITI, Public 
Law 810 (act of June 29, 1948), be entitled to include the constructive 
service credit authorized by section 202 (a) (7) of the 1949 law, as 
amended, for the purpose of computing their annual base and longevity 
(basic) pay. Part (1) in question 4 is answered in the affirmative. 

Part (2) of question 4 is answered in the negative for the reason that 
the constructive service credit authorized by section 202 (a) (7) does 
not constitute active Federal service under (i) of section 303, Public 
Law 810, and does not constitute service of a nature creditable under 
the provisions of (ii) of section 303. 


Question 5— 


Section 202 (a) (7) (C) of the Career Compensation Act of 1949, as added by 
P. L. 497, supra, in effect authorizes constructive longevity credit for basic pay 
purposes to be retained for credit in the computation of retirement pay due to 
members retired under Title III, P. L. 810, supra, if they retired on or after 
1 May 1956 and if they performed “active duty” on or after 1 May 1956. 

(a) Is there any implied limitation or requirement that “active duty” be for 
any minimum period of time? 

(b) Will the description of the duty ordered to be performed, as contained in 
official orders requiring such performance, be conclusive as to whether, for the 
purpose of computing retirement pay under Title III, P. L. 810, supra, the duty 
performed was “active duty” or otherwise? 

Question 5 (a) is answered in the negative. 

Concerning question 5 (b) it seems pertinent to call attention to 
the decision rendered April 3, 1956, by the Court of Claims in the case 
of Clarence A. Remaley v. United States, C. Cls. No. 40-54. The 
court there held that the plaintiff’s status, under the active duty train- 
ing orders issued in that case, was that of extended active duty and 
not active duty for training. It would seem, therefore, that irrespec- 
tive of the specific language employed in orders, the Court of Claims 
might accord active training duty orders a construction different from 


that contemplated by the military authority issuing the orders, 
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However that may be, we are inclined to the view that, ordinarily, 
clear and unambiguous language contained in official orders directing 
active duty for training properly may be considered as establishing 
with reasonable conclusiveness the nature and character of such duty. 
Question 5 (b) is answered accordingly. 


Question 6— 


A member of the Regular Navy Medical Corps, (or Army or Air Force equiva- 
lent), retired under the Act of February 21, 1946, as amended, see 34 USCA 
410b, on 1 January 1956, is ordered to active duty on 1 May 1956 and serves 
thereon until 30 April 1958. 

(a) May the constructive longevity credit authorized in Section 202 (a) (7), 
Career Compensation Act of 1949, as added by P. L. 497, supra, be credited to 
this officer for the purpose of increasing his pay while on active duty? 

(b) May the said constructive longevity credit be credited to this officer for 
the purpose of increasing his retirement pay upon restoration to the retired list 
on 1 May 1958, either in determining the basic pay applicable or in determining 
the percentage multiple, or both? 

Under section 514, Career Compensation Act of 1949, 63 Stat. 831, 
retired members of the uniformed services serving on active duty are 
“entitled to receive the pay and allowances to which entitled by the 
provisions of this Act for the grade or rank in which they are serving 
on such active duty.” In accordance with these statutory provisions, 
the answer to question 6 (a) is in the affirmative. 

The basic issue involved in question 6 (b) is whether the construc- 
tive service credit authorized by section 202 (a) (7) of the 1949 act, 
as amended, and which properly may be credited in the computation of 
this retired medical officer’s active-duty pay during the period that 
he is serving on active duty from May 1, 1956, to April 30, 1958, ope- 
rates to increase his retired pay upon release from active duty and 
reversion to the retired list on May 1, 1958. As indicated in the dis- 
cussion on this point in Military Pay and Allowance Committee Action 
No. 143, section 202 (a) (7), expressly provides that “notwithstand- 
ing any other provision of law” the constructive service credit author- 
ized therein shall not “increase the retired or retirement pay of a 
person who became entitled to such pay prior to May 1, 1956.” These 
specific provisions were added as amendments to the bill H.R. 9428, 
84th Congress (which became Public Law 497, act of April 30, 1956), 
to clarify the intention that the proposed constructive service credit 
would not apply to increase the retired pay of medical and dental offi- 
cers retired prior to its effective date. Therefore, in view of the clear 
expression of legislative intent in the matter, the conclusion is required 
that while the medical officer referred to in question 6 above, and who 
was retired prior to May 1, 1956, would be entitled to include the con- 
structive service credit in the computation of his active-duty pay in- 
cident to his active duty from May 1, 1956, to April 30, 1958, such offi- 
cer will be precluded from using the constructive service credit in the 
computation of his retired pay upon his release from active duty and 
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reversion to the retired list on May 1, 1958. Question 6 (b) is answer- 
ed in the negative. 


Question 7— 


Would the answers to (a) and (b) of 6, above, be different if the person con- 
cerned was a Reserve member of the Navy Medical Corps (or Army or Air Force 
equivalent) retired under Tite III, P. L. 810, supra? 


The answer to question 7 is no. 


Question 8— 


(a) If an officer of the Dental Corps of the Navy attended Dental school 
throughout successive regular terms for a period in excess of 4 years, and he was 
an enlisted member of the Naval Reserve on inactive duty during that time for 
a period exactly equal to the time spent in Dental school in excess of 4 years, 
does he receive 4 years constructive service for basic pay purposes or something 
less? 

(b) If an officer of the Medical Corps of the Navy graduated from Medical 
school after 4 years attendance, spent 1 year in a medical internship and 2 years 
in residency training, would he receive 5 years constructive service for basic pay 
purposes if he had been an enlisted member of the Naval Reserve on inactive 
duty for 1 year during attendance at Medical school? 

(c) The facts are the same as in (b) above, except that this person was a 
member of the Medical Reserve Corps of the Navy during the two year period 
of rendering training. 

(d) An officer of the Medical Corps of the Navy attended Medical school 
from 1 September 1941 through 31 May 1945 (3 years 9 months) and trained 
as a medical intern from 1 June 1945 through 28 February 1946 (9 months). 
The period of internship is considered, in the circumstances, to be equivalent 
to a one year medical ifternship. This officer was an enlisted member of the 
Naval Reserve on inactive duty from 1 March 1945 through 28 February 1946. 
What is the net constructive longevity credit for basic pay purposes that he 
should receive pursuant to Section 202 (a) (7), Career Compensation Act of 
1949, as added by P. L. 497, supra? 

(e) The facts are the same as in (d) above, except that from 1 June 1945 
until 31 August 1945, this officer was not in any manner engaged in pursuing his 
“professional education” nor was he serving as an intern. Commencing 1 Sep- 
tember 1945 he trained as an intern until 31 May 1946. The period of mem- 
bership in the Naval Reserve was 1 March 1945 through 31 May 1946. 


A dental officer is entitled, under authority of section 202 (a) (7) 
of the 1949 law, as amended, to a constructive service credit of four 
years. This constructive service credit is authorized without regard 
to the actual period when the dental officer has attended dental school. 
Thus, whether the actual period of attendance at dental school 
was more or less than four years, the constructive service credit of 
four years is required to be reduced by the amount of any service 
otherwise creditable to the dental officer concerned under authority of 
section 202 (a) of the 1949 law, 63 Stat. 807, which covers any part of 
the actual period of the officer’s professional education. Accordingly, 
in the situation set forth in question 8 (a) the dental officer concerned 
would be entitled to a constructive service credit of four years, less 
the actual period, while attending dental school, that he was an en- 
listed member of the Naval Reserve on inactive duty. 

In question 8 (b) the medical officer therein referred to is entitled 
(prior to adjustment for his reserve service) to a constructive service 
credit of five years; four years by reason of being a medical officer 
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plus one year for having completed a one-year period of medical in- 
ternship. The constructive service credit of five years to which this 
officer is entitled is required to be reduced to the extent of any service 
otherwise creditable to him under section 202 (a) of the 1949 law 
which covers any part of the actual period of his professional educa- 
tion or internship. Consequently, the medical officer in question is 
entitled to a net constructive service credit of four years only, repre- 
senting five years’ constructive service credit less the one-year period 
that; he was an enlisted member of the Naval Reserve on inactive duty 
while attending medical school. 

The medical officer in question 8 (c) is entitled to a total constructive 
service credit of five years (four years based on his medical training 
and one year for the period of his internship), assuming, of course, 
that, unlike the officer described in question 8 (b), he was not a mem- 
ber of the Naval Reserve during any part of the period of his attend- 
ance at medical school. Blackiston’s New Gould Medical Dictionary 
defines the term “resident physician” as “A physician living in the 
hospital for further training after an internship.” Thus, it reasonably 
may be concluded, with respect to the officer described in question 
8 (c), that no part of the two-year period of his membership in the 
Medical Reserve Corps of the Navy while he was in residency train- 
ing is included in any part of the actual period of his professional 
education and internship on which his constructive service credit of 
five years is based. Hence, it is our view that no reduction is required 
in such constructive service credit because of the officer’s reserve mem- 
bership during his residency training. 

The net constructive service credit to which the medical officer de- 
scribed in question 8 (d) is entitled is four years. The net constructive 
service credit of four years in this case represents the five-year con- 
structive credit to which the medical officer concerned is entitled, 
based on his professional education and the period of his internship, 
less the one-year period that he was an enlisted member of the Naval 
Reserve on inactive duty during the period of his professional edu- 
cation and internship. 

In the final question, 8 (e), the medical officer therein referred to 
also is entitled to a net constructive service credit of four years. In 
this case, as in the preceding case under question 8 (d), the medical 
officer is entitled to a gross constructive service credit of five years 
based on his professional education and the period of his internship 
(stated to be the equivalent of a one-year medical internship). The 
five-year constructive credit is required to be reduced by the actual 
period covering the officer’s membership in the Naval Reserve (inac- 
tive) during the periods March 1, 1945, to May 31, 1945, and September 


1, 1945, to May 31, 1946, inclusive, when he was actually attending 
medical school or was an intern. 





Comp 


- ip a a a. 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 155 


[B-128560] 


Officers and Employees—Training—Rockefeller Award 
Recipients—Expenses and Tuition 


Although a Defense Department employee who receives a Rockefeller Public 
Service Award is prohibited by 18 U. 8S. C. 1914 from receiving any expenses 
(tuition, fees, professional materials, travel and living expenses) under the 
grant, the authority in Defense Department appropriation acts for training 
civilian employees permits the payment of compensation and expenses, including 
tuition, during the employee’s period of study abroad. 


To the Secretary of Defense, August 23, 1956: 


In a letter dated July 7, 1956, the Assistant Secretary, Comptroller, 
requested our decision on several questions arising from the presenta- 
tion of a Rockefeller Public Service Award to a civilian employee 
at the Watertown Arsenal, Watertown, Massachusetts. While others 
from the Department of Defense may be involved, the case of Dr. 
Weiss is illustrative of the common problems. 

Dr. Weiss, who is employed as a physicist at the Ordnance Materials 
Research Office in Watertown, receives his salary from the Army 
Industrial Fund, and is the leader and developer of a unit in that office. 
The course of study he will pursue under the Rockefeller Award com- 
prises 10 months of research, including 8 months at Cavendish Labora- 
tory, England, and 2 months at several laboratories on the European 
continent. Furthermore, the Secretary of the Army has determined 
that Dr. Weiss’ proposed course of study would be in the national 
interest. Upon this information the Assistant Secretary poses the 
following questions: 


(1) May Dr. Weiss continue to receive his salary while pursuing his course 


of study and research under the provisions of the Rockefeller Public Service 
Award? 


(2) If the answer to the above question is in the affirmative, what expenses 
incurred by Dr. Weiss may be defrayed by the award without constituting the 
receipt of salary by him within the meaning of 18 U. S. C. 1914? Specifically, 
the expenses which he will incur which the grant is intended to cover may be 
categorized as follows: 

(a) Tuition, fees, and professional materials; 

(b) Travel expense ; 

(c) Additional living expenses. 

(3) Would the answer be different if the employee’s expenses were paid from 
Department of Defense appropriations? 


At the outset it should be noted that the problem here is not within 
the scope of our decisions, such as 35 Comp. Gen. 639, dealing with 
training courses, since those cases are concerned with situations in 
which statutes authorizing training are absent. As you know recent 
appropriation acts for the military establishment have contained pro- 
visions allowing civilians to attend training courses at Government 
expense. Section 603 of the Department of Defense Appropriation 


Act, 1957, 70 Stat. 467, provides that appropriations shall be available 
for : 
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* * * all necessary expenses, at the seat of government of the United States of 
America or elsewhere, in connection with (1) instruction and training, including 
tuition, specifically approved by the Secretary of the department concerned and 
not otherwise provided for, of civilian employees, and * * *. 

Thus, when the Secretary concerned approves a particular course 
of study, a civilian employee would be in a duty status and could re- 
ceive expenses, including tuition, in connection with instruction at 
Washington or elsewhere. 

Under provisions of the appropriation statute Dr. Weiss could be 
assigned to training duty of the type here involved. The mere desig- 
nation as an award winner has no effect on his status as an employee 
assigned to training duty. Accordingly, the first question is answered 
in the affirmative. 

The second question is directed at the possible application of the 
provisions of 18 U. S. C. 1914 as follows: 

Whoever, being a Government official or employee, receives any salary in con- 
nection with his services as such an official’'or employee from any source other 
than the Government of the United States, except as may be contributed out of 
the treasury of any State, county, or municipality ; or 

Whoever, whether a person, association, or corporation, makes any contribu- 
tion to, or in any way supplements the salary of, any Government official or em- 
ployee for the services performed by him for the Government of the United 
States— 

Shall be fined not more than $1,000 or imprisoned not more than six months, 
or both. 

With only minor changes in phraseology this is the same statute that 
was enacted on March 3, 1917, 39 Stat. 1106. In a published decision, 
reported at 5 Comp. Gen. 650, we stated: 

It is to be noted that this provision contains two distinct prohibitions: One 
against the receipt by any employee, from any source other than the Government, 
of any salary in connection with his services as such employee; and the other 
against the making of any contribution to, or supplementing the salary of, any 
employee for the services performed by him for the Government. * * * 
Therefore, while so serving under the award Dr. Weiss’ salary may 
not be supplemented or contributed to by others. 2 Comp. Gen. 775. 
We have held that additional living expenses, 26 Comp. Gen 15, and 
traveling expenses, 18 Comp. Gen. 460, as well as the comprehensive 
term “expenses,” 2 Comp. Gen. 775, come within the scope of this 
statute. Since all items enumerated in the second question are ex- 
penses pertaining to training duty, the tuition, fees, and professional 
materials come under the prohibition of this statute also. Conse- 
quently, Dr. Weiss cannot receive any of the listed items from a source 
other than the Government when he is in a regular duty and pay status. 
See generally 32 Comp. Gen. 454. Also, specifically concerning the 
rule prohibiting the augmentation of an appropriation, see 2 Comp. 
Gen, 775 ; 5 id. 390; 16 id. 911; 23 id. 694. 

In view of the above, no further answer would appear to be required 
to the third question. 


bone peeee 


CRETRELY 


POISE TTS rT 


ma me ehh, = 


CTS O bb © | 


oO 








PRES DIELS SANTOR MERE RBINT Se 


nit 


Comp. Gen. } DECISIONS OF THE COMPTROLLER GENERAL 157 
[B-128846] 


Claims—Assignments—Contract Payments—Assignment 
by Operation of Law 


A court order which designates a third party, not a bank, trust company or 
financing institution, to collect amounts due under a Government contract effects 
a valid assignment by operation of law, and compliance with the attestation 
requirements applicable to voluntary assignments prescribed in section 3477, 
Revised Statutes, 31 U. 8. C. 203, is not necessary. 


To W. M. Wilson, Department of the Army, August 23, 1956: 

Reference is made to your undated letter, file No. MRHCF, for- 
warded by second endorsement of the Office of the Chief of Engineers 
dated August 1, 1956. You request an advance decision as to whether 
the enclosed voucher representing an amount found to be due under 
contract No. DA-25-066-eng-1602, may be paid to the Corrugated 
Asbestos Contractors, assignee of the contractor, the Jack V. Boyd 
Construction Company, pursuant to order of the United States District 
Court for the District of Colorado. 

On June 11, 1956, the United States District Court for the District 
of Colorado ordered that the Jack V. Boyd Construction Company 
and the Manufacturers Casualty Insurance Company, the surety under 
the contract, assign to the Corrugated Asbestos Contractors “all right, 
title and interest of any kind in and to any claim and proceedings 
thereof pending before the Claims and Appeals Board of the United 
States Corps of Engineers.” The court by supplement to the order 
adjudged that the claim was owned from July 7, 1955, the date of the 
assignment, by the Corrugated Asbestos Contractors which alone had 
the right to prosecute such claim and to receive the proceeds of any 
award made by the Claims and Appeals Board. Subsequently, the 
Board determined that there remained due for services performed 
under Modification No. 7 of the contract $5,959.08, the amount of the 
enclosed voucher. 

The Corrugated Asbestos Contractors is patently not a “bank trust 
company, or other financing institution,” the only proper assignees 
under the Assignment of Claims Act of 1940, as amended, 31 U. S. C. 
203. The validity of the assignment therefore depends on whether it 
is prohibited by the provisions of section 3477, Revised Statutes, 31 
U.S. C. 203. Section 3477 provides in substance that assignments of 
claims against the United States are null and void unless “they are 
freely made and executed in the presence of at least two attesting 
witnesses, after the allowance of such a claim, the ascertainment of the 
amount due, and the issuing of a warrant for the payment thereof.” 

Although section 3477 prohibits the assignment of claims not meet- 
ing the requirements therein stated, it has consistently been held to 
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apply only to voluntary assignments of claims to the United States 
and not to transfers by operation of law. Zhe National Bank of Com- 
merce v. Downie, 218 U. S. 345. Where a court of competent juris- 
diction orders the collection by a third party designated by the court 
of any amounts to become due from the United States to the con- 
tractor, such order, notwithstanding the provisions of section 3477, 
effects a valid transfer of the claim to the third party by operation 
of law. People’s Trust Company v. United States, 38 C. Cls. 359; 3 
Comp. Gen. 623. 

Accordingly, the assignment may be regarded as a valid transfer 
by operation of law and the voucher, which, together with supporting 
papers, is returned herewith, may be paid, if otherwise proper. 


[B-93176] 


Military Personnel—Pay—Retired—Naval Reserve Offi- 
cers—Combat Citations 


In accordance with the decision in Yarnall v. United States, Court of Claims No. 
129-53, decided March 1, 1955, Naval Reserve officers who are specially com- 
mended for combat performance and who are granted retired pay under Title 
III of the Army and Air Force Vitalization and Retirement Equalization Act of 
1948 are entitled to retired pay based on the three-fourths pay provision in sec- 
tion 412 (a) of the Officer Personnel Act of 1947, not only prior to but subsequent 
to October 1, 1949, the effective date of the Career Compensation Act of 1949 
which deleted the three-fourths pay provision in the 1947 act. 


Naval Reserve officers who had been placed on the honorary retired list of the 
Naval Reserve and who were granted retirement pay under Title III of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948 are expressly 
precluded from receiving an increase in retired pay based on section 412 (a) 
of the Officer Personnel Act of 1947 for officers specially commended for combat 
duty. 


To the Secretary of the Navy, August 24, 1956: 


Further reference is made to your letter of May 13, 1955, with 
enclosure, from the Assistant Secretary of the Navy (Personnel and 
Reserve Forces) requesting decision whether the opinion of the Court 
of Claims in the case of Yarnall v. United States, C. Cls. No. 129-53, 
decided March 1, 1955, may be followed in the case of Commander 
Yarnall and other similar cases. By letter of August 15, 1955, 
B-93176, August 15, 1955, we advised you in effect that we could not 
answer the questions presented until final disposition of the Yarnall 
case in the courts. 

In the Yarnall case, the Court of Claims held that the officer, having 
been granted retired pay under Title III of the act of June 29, 1948, 
62 Stat. 1087, 34 U. S. C. 440k, as amended, prior to the effective date 
of the Career Compensation Act of 1949, 63 Stat. 802, 37 U. S. C. 231 
note, and having been specially commended for performance of duty 
in actual combat during World War I, is entitled to retired pay com- 
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puted in accordance with the three-fourths pay provision of section 
412 (a) of the Officer Personnel Act of 1947, 61 Stat. 874, 34 U. S. C. 
410n (and the pay schedules in effect on September 30, 1949), not 
only prior to the effective date of the Career Compensation Act (Octo- 
ber 1, 1949) but also after that date, under the saved pay provisions 
cf that act, the three-fourths pay provision having been deleted from 
the 1947 act by section 522 (a) of the 1949 act, 34 U. S. C. 410n. 

By decision of April 26, 1950, 29 Comp. Gen. 424, we held that Com- 
mander Yarnall was not entitled, by virtue of having been specially 
commended for combat duty, to retired pay computed at three-fourths 
of the active-duty pay of the grade in which serving at the time of 
retirement. That decision was predicated on the establishment by 
Title III of the act of June 29, 1948, of a retirement pay system for par- 
ticular members and former members of the armed services entirely 
separate and distinct from that provided for members generally, with 
radically new and different conditions respecting qualification for and 
computation of retired pay. We concluded that the laws governing 
the retirement pay systems of the two groups must be regarded as 
mutually exclusive, so that section 412 (a) of the Officer Personnel 
Act of 1947, being a law relating to members generally, would not 
affect the retirement pay of the group whose right to retirement pay is 
governed by the provisions of Title III of the 1948 act. 

Also, we pointed out that section 412 (a) expressly provides that 
nothing contained therein shall be construed to increase the retired 
pay of officers theretofore or thereafter placed on the honorary retired 
list of the Naval Reserve, which officers are expressly brought within 
the provisions of Title ITT of the 1948 act by the act of April 14, 1949, 
63 Stat. 47,34 U.S.C. 410b. And it was further stated that a holding 
that the three-fourths pay provision of section 412 (a) of the 1947 
act applies to a Naval Reserve officer specially commended for per- 
formance of duty in combat and entitled to retired pay under Title 
III of the 1948 act would result in the anomalous situation that such 
officers would be entitled to retirement pay at the rate of three-fourths 
of the active-duty pay at the time of “retirement” unless they pre- 
viously had been placed on the honorary retired list of the Naval 
Reserve, in which event they would not be entitled to such benefit. 

The reasoning of the Court of Claims is set out below. Section 309 
of the Naval Reserve Act of 1938, 52 Stat. 1183, 34 U.S. C. 855h (1946 
Ed.), established an honorary retired list for the Naval Reserve on 
which members of the Naval Reserve could be placed, generally with- 
out pay or allowances, upon reaching age 64 or after 30 years’ service 
in the Naval Reserve. Section 310 of the act, 34 U. S. C. 855i (1946 
Ed.), authorized retired pay at 50 percent of active-duty pay for 
members on that honorary retired list who had performed the mini- 
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mum amount of active service in accordance with its provisions. 
Title III of the 1948 act established the United States Naval Reserve 
Retired List to include the names of all Naval Reserve personnel 
granted retired pay under that title, the provisions of Public Law 305, 
79th Congress, or of any subsequent law granting such perso..nel 
retired pay. Yarnall argued that of the persons entitled to retired 
pay under Title III of the 1948 act only those on the honorary retired 
list of the Naval Reserve were excluded from the benefits of section 
412 (a) of the 1947 act. 

The Government argued that officers on both retired lists should be 
excluded from the benefits of section 412 (a) and reiterated the views 
stated in our decision of April 26, 1950, 29 Comp. Gen. 424. The 
Court, however, stated that the issue is whether Yarnall was “retired” 
within the meaning of section 412 (a) of the 1947 act. It said that, 
while section 412 (a) prohibits additional benefits for anyone who is 
or may in the future be placed on the honorary retired list for the 
Naval Reserve, it grants some new rights and persons theretofore 
retired are entitled to the benefits of the act from the date of its 
approval. It then said: 

The United States Naval Reserve Retired List includes naval reservists who 
are drawing retirement pay under the act of 1948 or under certain prior and 
all subsequent legislation; by the act of April 14, 1949, * * * it also includes the 
honorary retired list of the 1988 act. Congress lumped all these various types of 
retired naval reservists together with those drawing retirement benefits under 
the 1948 act. It used the word retirement when speaking of the benefits accru- 
ing under the 1948 act. Congress made no mention of section 412(a) of the 
1947 act in the 1948 act. 

In these circumstances it is logical to construe the word “retired” as used in 
the 1947 act to include aiso those who have been retired under the 1948 act * * * 

We reached the conclusion in our decision of April 26, 1950, 29 
Comp. Gen. 424, not because the matter was entirely clear one way or 
the other, but because we thought the matter was sufficiently doubtful 
that the issue should be resolved in the Government’s interest in the 
absence of a decision of a court of competent jurisdiction. While the 
arguments presented in our decision furnish substantial support for 
the conclusion that the Congress did not intend that present or former 
Naval Reserve officers granted retired pay under Title IIT of the 1948 
act should receive the benefit of the three-fourths pay provision of 
the 1947 act, that conclusion is not required by the statute. If the 
language of the 1947 act is given its literal meaning, it would seem 
that the conclusion reached by the Court of Claims represents a ten- 
able and permissible construction of the statute. 

Accordingly, we will accept and follow the Court’s decision in the 
Yarnall and similar cases. Your first question is answered accord- 
ingly. 

Decision is also requested as to whether the Court’s decision “may 
be fullowed” in cases of officers granted retirement pay under Title 
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III of the 1948 act, as amended, who previously had been placed on 
the honorary retired list of the Naval Reserve and who were specially 
commended for their performance of duty in actual combat. As in- 
dicated above, section 412(a) of the 1947 act expressly provides that 
nothing therein contained “shall be construed to increase the retired 
pay of officers heretofore or hereafter placed upon the honorary re- 
tired list for the Naval Reserve.” In view of such express provision 
the second question must be answered in the negative. 


[B-123354] 


Contract Employees—Transportation and Subsistence Ex- 
penses in Addition to Salary 


Seasonal employment contracts which provide for the payment of transportation 
expenses and per diem in lieu of subsistence in addition to salaries for tempo- 
rary employees engaged on road construction projects in sparsely populated, 
mountainous areas are unauthorized and should be revised to provide only for 
payment of compensation. 


To the Secretary of Commerce, August 24, 1956: 


Reference is made to a letter from the Assistant Secretary for 
Administration dated June 8, 1956, regarding compensation paid to 
temporary unclassified employees hired by the Bureau of Public Roads 
as engineers and engineering assistants. 

The employees in question are normally hired during the summer 
months for a period not to exceed 180 days in connection with direct 
Federal construction programs including the survey, design, construc- 
tion and maintenance of forest highways and other roads and high- 
ways. The programs are largely carried on in mountainous, sparsely 
populated areas at high elevation where the construction season is 
limited to a little more than the summer months. These positions 
are exempt from the provisions of the Classification Act of 1949, as 
amended, 5 U. S. C. 1082 (28). The employees are paid pursuant to 
an employment contract which provides for salaries equivalent to those 
for similar positions under the Classification Act of 1949, as amended, 
plus subsistence or per diem in lieu of subsistence for the entire period 
away from point of hire, and transportation from point of hire to 
project assignment and return. The “point of hire” is the Public 
Roads’ Division or District office to which the employee reports for 
entrance on duty. The employees report to that office at their own 
expense. The greater number of these employees remain on the same 
road project during the entire period of employment, although a not 
inconsequential number are moved between two or three projects dur- 
ing their employment period. No work is performed and no per diem 
is paid for time spent at point of hire. 
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As indicated in the letter of June 8, 1956, our Office, on October 13, 
1955, B-123354, October 13, 1955, addressed a letter to the Bureau 
of Public Roads recommending that the portions of the compensation 
labeled transportation and per diem be thereafter included on payrolls 
as wages subject to withholding. Subsequently, the Bureau of Public 
Roads received from the Internal Revenue Service on April 17, 1956, 
a letter indicating that the transportation expenses and the per diem 
allowances paid the employees are not wages subject to income tax 
withholding under section 3402 of the Internal Revenue Code of 1954, 
26 U.S. C., Supp. ITT, 3402. 

We construe the Internal Revenue Service statement to mean that 
amounts paid to employees specifically to cover bona fide expenses in- 
curred in the course of the employer's business, which are separately 
identified, are not wages and, therefore, are not subject to withholding. 
Such question is within the province of the Internal Revenue Serv- 
ice for determination. Our concern is whether the Bureau of Public 

toads may validly pay such transportation expenses and per diem, 
as such, to these employees. 

The right to per diem arises out of statute and is administered 
through various administrative regulations. Erickson v. United 
States, 123 C. Cls. 163. The only applicable statute authorizing per 
diem in lieu of subsistence is the Travel Expense Act of 1949, as 
amended, 5 U. S. C. 835-842, administered through the Standardized 
Government Travel Regulations issued by the Bureau of the Budget. 
Paragraph 46 of those regulations provides that, “Under no circum- 
stances will the per diem in lieu of subsistence be allowed an employee 
at his permanent duty station.” As we stated in 32 Comp. Gen. 87, 
88, “It consistently has been held that an employee’s official or perma- 
nent duty station is the place at which he actually is stationed ; that is, 
the place where the employee expects and is expected, to spend the 
greater part of his time.” See, also, 31 Comp. Gen. 289; 27 Comp. Gen. 
657; 19 Comp. Gen. 347. Moreover, we have consistently held that an 
employee must bear the expenses of travel from his place of residence 
to his first duty station. 22 Comp. Gen. 869. Accordingly, we con- 
clude that there is no authority to authorize payment of the transpor- 
tation expenses or per diem in lieu of subsistence to the employees in 
question for performance of duty at the place where the employee is 
expected to spend the greater portion of his time. 

The factors included in the rate of compensation paid to these sea- 
sonal employees is a matter primarily for determination by the Bureau 
of Public Roads. Remuneration for all such factors, however, must be 
included as part of an employee’s total compensation. 21 Comp. Gen. 
330, 332. The term “compensation,” as used in this sense, is synony- 
mous with “pay” or “salary.” Cf. 10 Comp. Gen. 302. Except to 
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consider these factors as part of the agreed compensation they are not 
allowable. It follows that there is no authority for including in the 
employment contracts for such seasonal employees provisions for the 
payment of the transportation expenses or per diem or allowances, as 
such, in addition to compensation. 

In view of the commitments already made to these seasonal em- 
ployees and the fact that the season is nearly at an end, no change in 
the employment contracts or mode of payment need be made at the 
present time. The contract for future seasons, however, should pro- 
vide for the payment of compensation only, regardless of the factors 
included in establishing the compensation rate. 

Also, while it appears that such a revision to the contract would 
affect the present view of the Internal Revenue Service in the matter, 
we suggest that in order to prevent any misunderstanding a further 
ruling be obtained from that agency concerning the withholding tax 
under the terms of the revised contract. We would appreciate your 
furnishing us a copy of the ruling. 

We wish to point out that we fully realize that the conclusion reached 
herein may not be desirable from an administrative or operating view- 
point. Upon the present state of the record and law, however, we are 
unable to arrive at a different conclusion. 


[.B-128759] 


Government Printing Office Employees—Workweek of Less 
Than 40 Hours 

The establishment of a workweek of less than 40 hours for all Government Print- 
ing Office employees, whose wages are fixed pursuant to the Kiess Act, 44 U. 8. C. 


40, and the payment of overtime for any hours of work in excess of the shorter 
workweek may be accomplished by the Public Printer under said act. 


In the absence of an express authorization by Congress, a workweek of less than 
40 hours may not be established for employees in the Office of the Superintendent 
of Documents whose compensation is fixed in accordance with the Classification 
Act of 1949. 


To the Public Printer, U. S. Government Printing Office, August 
24, 1956: 

Your letter of July 27, 1956, requests our decision upon certain ques- 
tions concerning your authority to establish a workweek of less than 
40 hours for employees in the Government Printing Office. You 
forwarded with your letter a copy of an opinion of the Attorney Gen- 
eral dated July 3, 1956, wherein he concluded that the Public Printer 
has authority to negotiate a regular workweek of less than 40 hours 
for those employees of the Government Printing Office whose com- 
pensation is fixed under the Kiess Act, approved June 7, 1924, 43 Stat, 
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658, 44 U. S. C. 40, through conferences with the various trades and 
upon the approval of the Joint Committee on Printing. 
Your first two questions are as follows: 


1. If a workweek of less than 40 hours should be agreed upon by the Public 
Printer and representatives of the recognized trades which confer under pro- 
visions of the Kiess Act, and be approved by the Joint Committee on Printing, 
would the General Accounting Office interpose any objection to the establishment 
of this shorter workweek, or to the payment of compensation at overtime rates 
for all hours in excess of the shorter workweek? 

2. If the Public Printer should establish a shorter workweek for all employees 
who do not fall within the conference procedure of the Kiess Act, but whose 
wages are fixed by the authority of the Public Printer under the Kiess Act, 
would the General Accounting Office interpose any objections to the establishment 
of this shorter workweek, or to the payment of compensation at overtime rates 
for all hours in excess of the shorter workweek ? 


The compensation of the employees referred to in these questions 
is established in accordance with section 1 of the act of June 7, 1924, 
43 Stat. 658, 44 U. S. C. 40, as follows: 


That on and after July 1, 1924, the Public Printer may employ, at such rates 
of wages and salaries, including compensation for night and overtime work, 
as he may deem for the interest of the Government and just to the persons em- 
ployed, except as otherwise provided herein, such journeymen, apprentices, 
laborers, and other persons as may be necessary for the work of the Govern- 
ment Printing Office; but he shall not, at any time, employ more persons than 
the necessities of the public work may require or more than two hundred appren- 
tices at any one time: Provided, That on and after July 1, 1924, the minimum 
pay of all journeymen printers, pressmen, and bookbinders employed in the 
Government Printing Office shall be at the rate of 90 cents an hour for the time 
actually employed: Provided further, That except as hereinbefore provided, 
the rates of wages, including compensation for night and overtime work, for 
more than ten employees of the same occupation shall be determined by a con- 
ference between the Public Printer and a committee selected by the trades 
affected, and the rates and compensation so agreed upon shall become effective 
upon approval by the Joint Committee on Printing; if the Public Printer and 
the committee representing any trade fail to agree as to wages, salaries, and 
compensation either party is hereby granted the right of appeal to the Joint 
Committee on Printing, and the decision of said committee shall be final; the 
wages, salaries, and compensation determined as provided herein shall not be 
subject to change oftener than once a year thereafter: Provided further, That 
employees and officers of the Government Printing Office, unless otherwise herein 
fixed, shall continue to be paid at the rates of wages, salaries, and compensation 
(including night rate) now authorized by law until such time as cheir wages, 
salaries, and compensation shall be determined as hereinbefore provided. 


The quoted section prescribes no minimum workweek for employees 
to whom it applies and neither does it contain any specific language 
either requiring or authorizing the fixing of a workweek for employees 
compensated under its provisions. However, in view of the broad 
authority granted by the‘section to establish “rates of wages and 
salaries, including compensation for night and overtime work,” it is 
our view that the authority to establish a basic workweek for em- 
ployees subject to its provisions-necessarily is implied. We have held 
that the regular weekly hours of labor provisions of section 23 of the 
act of March 28, 1934, 48 Stat. 522, 5 U. S. C. 673c, are applicable to 
employees of the Government Printing Office whose compensation is 
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established under the act of June 7, 1924 (13 Comp. Gen. 265). Con- 
cerning the applicability of the overtime provision of section 23 to 
the employees here involved see 13 id. 265 and 34 id. 512. Section 23 
merely provides, however, that the regular hours of work of employees 
to whom it applies shall be no more than 40 hours per week and that 
all overtime shall be compensated for at not less than time and one-half. 
Neither that section nor any other provision of law which has come 
to our attention precludes the establishment of a regular workweek 
of less than 40 hours for a// employees whose compensation is estab- 
lished under the act of June 7, 1924, or for payment of overtime com- 
pensation for work in excess of such regular workweek as may be 
established. Hence, the 1924 act is viewed not only as authority for 
the fixing of a regular workweek of less than 40 hours for employees 
whose compensation is fixed under its provisions but also for the pay- 
ment of overtime compensation for all work in excess of such regular 
workweek—consisting of less than 40 hours—that may be estab- 
lished under its provisions. Your first two questions are answered 
accordingly. 

3. For those employees in the Office of the Superintendent of Documents, whose 
rates of pay are established by the Classification Act of 1949, as amended, would 
the General Accounting Office interpose any objection to the establishment of a 
shorter workweek by the Public Printer, and the payment of the same annual 


rates of pay for the shorter workweek, and overtime rates for all hours in excess 
of the shorter workweek so established? 


Section 604 (a) of the Federal Employees Pay Act of 1945, 59 Stat. 
303, 5 U. S. C. 944, provides for the establishment by the heads of 
departments and agencies in the executive branch of the Government 
of a basic administrative workweek of 40 hours. It has been recog- 
nized that the Government Printing Office is under the legislative 
branch of the Government. See 29 Comp. Gen. 388. Therefore, the 
view might be adopted that, since section 604 (a) applies only to de- 
partments and agencies in the executive branch, the Public Printer 
may fix the basic workweek of the employees in the Office of the Super- 
intendent of Documents here involved at less than 40 hours. How- 
ever, we do not conceive it to have been the intent of the Congress in 
enacting section 604 (a) that certain employees occupying positions 
under the Classification Act of 1949, as amended, 5 U.S. C. 1071, e¢ seq., 
and paid in accordance with the pay statutes applicable to positions 
within the scope of that act should receive their annual statutory 
salary for working less time than the great bulk of employees occupy- 
ing positions subject to the Classification Act. In the absence of a 
clear indication that such was the intention of Congress in enacting 
section 604 (a)—and we have found no evidence of such an intention 
either in the wording of the statute or in its legislative history—we 
consider it reasonable to require an express authorization of the Con- 
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gress before approving your fixing of a basic workweek of less than 
40 hours for employees in the Office of the Superintendent of Docu- 
ments whose rates of pay are set in accordance with the Classification 
Act of 1949. Your final question is answered accordingly. 


[B-128372] 


Immigration Inspections—Stations in Foreign Countries— 
Overtime Compensation Paid by Carriers 

Immigration inspection stations established outside the continental United States 
may not be designated as “ports of entry,” which term is defined as places within 
the continental United States for the arrival of goods and persons from foreign 
countries, and, therefore, the exception in section 2 of the act of March 2, 1931, 
5 U. S. C. 342d, which relieves scheduled carriers from payment for overtime 
services performed at designated “ports of entry,’ does not relieve them from 
payment of overtime for services performed at foreign stations. 


Inspection services performed by employees of. Immigration and Naturalization 
Service at offices in foreign countries other than Canada and Mexico may not be 
regarded as services performed in connection with the examination of passengers 
arriving in the United States from a foreign port for which overtime compensa- 
tion is authorized by the act of March 2, 1931, (5 U. 8S. C. 342c). 


To the Attorney General, August 27, 1956: 


In letter of June 19, 1956, the Administrative Assistant Attorney 
General requested our decision as to the legality of a proposed regula- 
tion, namely, section 231.9, title 8, Code of Federal Regulations. That 
proposed regulation would designate as “ports of entry” certain 
places outside the continental United States, including the airfield 
at Hamilton, Bermuda, so as to exempt carriers from the payment of 
overtime compensation under the act of March 2, 1931, as amended, 
5 U. S. C. 342c, 342d, for the inspection of passengers departing for 
the United States by aircraft operating on regular schedules to the 
same extent as the carriers would benefit if the inspection occurred 
within the continental United States. The question was also presented 
as to whether such regulation legally could be made retroactive so as 
to cancel all bills asserted against the aircraft carriers for reimburse- 
ment of overtime services rendered from the date of the commencement 
of the program of overseas aircraft inspection at Hamilton, Bermuda, 
in February 1955. 

The act of March 2, 1931, as amended, 5 U. S. C. 342c, 342d, pro- 
vides, in pertinent part, as follows: 

The Attorney General shall fix a reasonable rate of extra compensation for 
overtime services of immigration officers and employees of the Immigration and 
Naturalization Service who may be required to remain on duty between the 
hours of five o’clock postmeridian and eight o’clock antemeridian, or on Sundays 
or holidays, to perform duties in connection with the examination and landing 
of passengers and crews of steamships, trains, airplanes, or other vehicles, 
arriving in the United States from a foreign port by water, land, or air, * * * 


The said extra compensation shall be paid by the master, owner, agent, or 
consignee of such vessel or other conveyance arriving in the United States from 
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a foreign port to the Attorney General, who shall pay the same to the several 
immigration officers and employees entitled thereto as provided in section 342c 
of this title * * * Provided, That this section shall not apply to the inspection 
at designated ports of entry of passengers arriving by international ferries, 
bridges, or tunnels, or by aircraft, railroad trains, or vessels on the Great Lakes 
and connecting waterways, when operating on regular schedules. 


The authority of the Attorney General to designate as ports of entry 
places for the admission of aliens into the United States is derived 
from the general grant of authority in section 103 of the act of June 
27, 1952, 66 Stat. 173, 8 U. S. C. 1103, and from section 241 of the same 
act, 8 U.S. C. 1251 (a): 


Any alien in the United States (including an alien crewman) shall, upon the 
order of the Attorney General, be deported who— 


o * ® + 2 . + 


(2) entered the United States * * * at any * * * place other than as desig- 
nated by the Attorney General * * *., 


Ports of entry were early defined by the Supreme Court of the United 
States in Cross v. Harrison, 57 U.S. 164, 196, as follows: 


* * * collection districts and ports of entry are no more than designated locali- 
ties within and at which Congress had extended a liberty of commerce in the 
United States, and * * * so much of its territory as was not within any collec- 
tion district, must be considered as having been withheld from that liberty. It 
is very well understood to be a part of the laws of nations, that each nation may 
designate, upon its own terms, the ports and places within its territory for 
foreign commerce, and that any attempt to introduce foreign goods elsewhere, 
within its jurisdiction, is a violation of its sovereignty. * * * 


Pursuant to section 36 of the Immigration Act of February 20, 1907, 
34 Stat. 898 [substantially identical with section 241 of the 1952 act], 
Rules 24 and 25 of the Immigration Regulations of July 1, 1907, 
provide: 

Rule 24. 


In accordance with Section 36, the following are named as Canadian border 
ports of entry for aliens; * * * [Here follows a list of places in the United 
States along the United States-Canadian border] 


Rule 25. 


In view of the agreement between the various steamship and railroad com- 
panies in the Dominion of Canada and the Commissioner-General of Immigra- 
tion of the United States of America, inspection and entry of aliens into the 
United States from foreign countries, through Canadian territory, under the 
immigration act, will be accomplished in accordance with the following provi- 
sions: (a) All aliens arriving in Canada, destined to the United States, shall 
be inspected at any one of the following ports: [Here follows a list of ports in 
Canada] And the holders of certificates, duly signed by the United States Com- 
missioner of Immigration for Canada, shall be entitled to admittance to the 
United States, at any one of the places of entry along the border thereof named 
in Rule 24, without further examination by the United States immigration officers 
as to the right to enter, upon their identification and their surrender of said 
certificates to such officials. 


Similar designations of ports are now contained in 7 CFR 231.8. The 
District Court in Ex parte Li Dick, 174 F. 674, 683, refers to section 
36 of the 1907 act and holds: 


In so far as the status of Li Dick is concerned * * * he was when found and 
apprehended in precisely the same condition as to his right to be and remain 
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in the United States, as though he had then presented himself at a port of entry 
for admission, or had been apprehended by the immigration officers in the very 
act of crossing the border into the United States in violation of law at some 
point remote from a port of entry, and there stopped by them. * * * [Italics 
supplied. ] 

It is clear that historically “ports of entry” were places so designated 
within the continental United States. In Fx parte Fragoso, 11 F. 2d 
988, the court refers to section 19 of the Immigration Act of Febru- 
ary 5, 1917, 39 Stat. 874 [substantially the same as section 36 of the 
1907 act and section 241 of the 1952 act], which grants authority to 
the Secretary of Labor to designate points for admission of aliens to 
the United States, and holds: 


* * * It is not disputed that the petitioner entered the United States at a point 
on a land border which was not a port of entry. 


* + ~ * e = 
The case at bar is squarely within the statutes for the deportation of aliens 


who enter the country unlawfully (1) by entering at a point other than at a 
designated port of entry, * * * [Italics supplied.] 


Our reading of the cited statutes and cases indicates to us that the 
use of the phrase in the acts of the Congress or in administrative regu- 
lations pursuant thereto contemplates places within the continental 
United States. This is particularly true in the Immigration and 
Nationality Act of June 27, 1952, 66 Stat. 166, 8 U. S. C. 1101-1503. 
Section 205 (d) of the act provides: 


(d) Nothing in this section shall be construed to entitle an immigrant, in 
respect of whom a petition under this section is approved, to enter the United 
States as a nonquota immigrant under section 101 (a) (27) (A) if upon his 
arrival at a port of entry in the United States he is found not to be entitled to 
such classification, or to enter the United States as a quota immigrant under 
section 203 (a) (2) or 208 (a) (3) if upon his arrival at a port of entry in the 
United States he is found not to be entitled to such classification, or to enter 
the United States as a preference quota immigrant under section 203 (a) (4) 
if upon his arrival at a port of entry in the United States he is found not to be 
entitled to such preference. [Italics supplied.] 


The application of this section of the law requires an inspection at 


a point within the United States. Section 221 (e) of the 1952 act 
provides: 

Each immigrant shall surrender his immigrant visa to the immigration officer 

at the port of entry, who shall endorse on the visa the date and the port of 
arrival, the identity of the vessel or other means of transportation by which the 
immigrant arrived, and such other endorsements as may be by regulations 
required. [Italics supplied.] 
“Port of entry” as used in this section clearly contemplates a place 
within the United States as it speaks of “the date and the port of ar- 
rival.” Likewise, a similar interpretation must be applied to the use 
of the language in section 221 (h) of the 1952 act, which provides: 

Nothing in this chapter shall be construed to entitle any alien, to whom a visa 
or other documentation has been issued, to enter the United States, if, upon 


arrival at a port of entry in the United States, he is found to be inadmissible 
under this chapter or any other provision of law. [Italics supplied.) 
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Similarly, the same result is obtained in considering section 240 (a) 
of the 1952 act which provides: 

The Attorney General shall cause to be filed, as a record of admission of each 
immigrant, the immigrant visa required by section 221 (e) to be surrendered 
at the port of entry by the arriving alien to an immigration officer. 

That “ports of entry” are places within the United States we refer 
you to cases hereinafter cited in which deportation was held to be 
proper where aliens entered the United States at points other than 
“ports of entry.” Morini v. United States, 21 F. 2d 1004, certiorari 
denied 276 U. S. 623; Lidonica v. Davis, 16 F. 2d 532, certiorari denied 
274 U.S. 744; Lex parte Fragoso, 11 F. 2d 989; Ee parte Griffin, 237 F. 
445; Ex parte Hamaguchi, 161 F. 185. Of assistance in understand- 
ing the intent of the Congress with regard to its use of “ports of entry” 
in the 1952 act is House Report No. 1365, accompanying H. R. 5678, as 
set forth on page 1709 of 1952 U. S. Code Cong. and Adm. News: 

The provisions relating to the inspection of arriving aliens, contained in 

chapter 4 of the bill, follow the general pattern of the present law. Every alien 
arriving at a port of entry must be examined by an immigration officer before 
he may enter, and such officers are empowered to detain the aliens on board the 
arriving vessel or at the airport of arrival for observation if suspected of being 
afflicted with mental or physical defects and may order the temporary removal of 
the alien for examination and inspection. * * * [Italics supplied.] 
The inspection of aliens in foreign contiguous countries and adjacent 
islands by immigration officers is specifically provided for in section 
238 of the 1952 act. Likewise the Attorney General is authorized to 
“establish offices of the [Immigration and Naturalization] Service in 
foreign countries” and to “detail employees of the Service for duty in 
foreign countries” by section 103 (a) of the 1952 act. The duties of 
officers detailed to foreign countries pursuant to this authority are 
identical in many instances with those of immigration officers at “ports 
of entry.” Reference is here made to section 238.1 of the current Im- 
migration and Naturalization Regulations, title 8, Code of Federal 
Regulations, which provides: 

All inspections and medical examinations which may be conducted in foreign 
continguous territory or adjacent islands under the provisions of section 258 
of the Immigration and Nationality Act, shall be in all respects similar to those 
conducted at ports of entry in the United States, * * * [Italics supplied.] 
However the offices maintained in foreign countries may be designated, 
i.e., headquarters, stations, or otherwise, it is clear to us that they may 
not be designated as “ports of entry.” So called “preinspection” as 
contemplated by section 238 (a) of the 1952 act specifically provided 
for in 8 CFR 238.11 is performed in foreign contiguous countries. 
However, such preexamination is not binding on the examining immi- 
gration officer at the port of entry. See 8 CFR 238.11 (c). The main- 
tenance of offices of the Service in foreign countries has been sanc- 
tioned by the Congress beginning with the act of February 20, 1907, 
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supra. In this connection, see Howe v. U.S. ex rel Savitsky, 247 F. 
292. 

That the Congress did not intend stations outside the United States 
to replace the inspection otherwise provided for in the 1952 act at 
designated “ports of entry,” reference is made to section 238 (c), which 
states: 

Every transportation line engaged in carrying alien passengers for hire to the 

United States from foreign contiguous territory or from adjacent islands shall 
provide and maintain at its expense suitable landing stations, approved by the 
Attorney General, conveniently located at the point or points of entry. * * * 
[Italics supplied.] 
It would be unreasonable to contend that the Congress intended that 
aliens be examined at “ports of entry” outside the United States and 
still require carriers to maintain approved landing stations within 
the United States. 

Section 239 of the 1952 act, 66 Stat. 203, makes special provision for 
aliens arriving by aircraft. It authorizes the Attorney General by 
regulation to designate as “ports of entry” for aliens arriving by air- 
craft any of the “ports of entry for civil aircraft designated as such 
in accordance with law.” In order to understand more clearly the 
intent of the Congress with regard to this section, reference is again 
made to House Report No. 1365, swpra, as set forth on page 1725, 1952 
U.S. Code Cong. and Adm. News, as follows: 

* * * it is not intended that the exercise of such authority will conflict with the 
jurisdiction of other Government agencies to regulate civil air navigation. The 
authority granted is similar to the present authority granted to the Attorney 
General under section 7 (d) of the Air Commerce Act of 1926 (44 Stat. 572; 49 
U. 8. C. 177 (d). * * * 

The authority granted the Attorney General does not permit his desig- 
nation of any airport as a “port of entry” for aliens, but only those 
which have been designated “ports of entry for civil aircraft.” The 
authority to designate airports as “poru of entry for civil aircraft” 
was vested in the Secretary of Treasury by section 7 (b) of the Air 
Commerce Act of 1926 and he is thereby limited to places in the United 
States. It follows that the Attorney General under the 1952 act may 
designate as “ports of entry” for aliens only airports within the United 
States which have been designated by the Secretary of the Treasury 
as “ports of entry” for civil aircraft. 

Referring to the exception contained in the proviso to section 2 of 
the act of March 2, 1931, which relieves certain carriers, including air- 
craft, from payment for overtime services performed at a designated 
“port of entry,” when operating on regular schedules, since, as con- 
cluded above, places outside the United States may not be designated, 
under existing law, as “ports of entry” for the United States, it fol- 
lows that such carriers may not be relieved of the bucden of overtime 
payments under the 1931 act if overtime compensation thereunder be 
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otherwise payable to officers and employees of the Immigration Serv- 
ice. Therefore, we conclude that the proposed regulation legally may 
not be promulgated under existing law. This renders unnecessary any 
consideration of its retroactive effect. 

Irrespective of the foregoing we also are of the view that payment 
of overtime compensation under section 1 of the act of March 2, 1931, 
would not be authorized to officers and employees performing services 
in foreign areas other than contiguous countries, such as Canada, 
where the arrival of carriers in the United States after embarkation 
is relatively proximate. In other words, we feel that inspections of 
passengers at locations so far removed from the United States as Ber- 
muda cannot reasonably be viewed as coming within the purview of 
the language “in connection with the examination and landing of pas- 
sengers and crews of steamships, trains, airplanes, or other vehicles 
arriving in the United States from a foreign port by water, land, or 
air.” This is in accord with the opinion dated January 24, 1947, of 
the General Counsel of the Immigration and Naturalization Service, 
a copy of which was enclosed with your letter. Of course, that conclu- 
sion precludes any collections from carriers because of overtime services 
under the related circumstances. 

The attachments forwarded for our consideration are returned. 


[B-128764] 


Marshals—Traveling Expenses—Between Residence and 
Regular Post of Duty 

Deputy United States marshals who reside outside their headquarters cities and 
are required to return to their headquarters cities after hours or on a Saturday 


or Sunday to perform regular, overtime or call-back overtime duty may not be 
paid mileage for the travel between their homes and headquarters. 


Deputy United States marshals who live in their headquarters cities during the 
workweek because they maintain residences too far away to permit commuting 
daily may not be paid mileage for travel to serve processes en route to their 
residences or headquarters during the weekend. 


To the Attorney General, August 27, 1956: 


Reference is made to the letter dated July 19, 1956 (file A3-5) from 
the Administrative Assistant Attorney General requesting a decision 
as to whether certain travel of deputy United States marshals, which 
is between their residences and official headquarters, can be counted 
for mileage allowance purposes. 

General authorization has been granted for deputies to use pri- 
vately-owned automobiles in the performance of their duties for which 
they receive up to a maximum of ten cents per mile for the travel. 
Many of them reside outside their headquarters cities and may travel 
up to forty miles daily to work. Frequently they serve process en 
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route to work or home. It appears that in such cases, only the mileage 
in excess of that normally traveled between the offices and residences 
is allowed in line with our decisions. 

The letter says that of primary concern is whether the between 
home and office non-allowable mileage rule is applicable in all cases 
or restricted to travel in reporting for work in the morning and return- 
ing home after the completion of the day’s work, i. e., the regular hours 
of duty Mondays through Fridays. The questions raised are as 
follows: 

Specifically if a deputy is required to return to the headquarters office or city 
after hours to produce prisoners at a police department “show-up” or to perform 
other official assignments, would it be proper to pay mileage for the travel from 
his home to the headquarters city and return? If not, would the same hold true 
if such travel were required on a Saturday or Sunday, nonwork days? 

The rule is well-established that it is the duty and obligation of 
Government employees to place themselves at their regular places of 
employment and to return to their homes at their own expense. The 
fact that such expenses may be increased by emergency conditions or 
the performance of overtime work does not change the rule, 16 Comp. 
Gen. 64; 27 id. 1; and B-117159, October 20, 1953. The rule is for 
application regardless of the fact that the employees reside outside 
their headquarters cities and regardless of whether regular, overtime, 
or, as here, call-back overtime duty is performed. Accordingly, both 
parts of the question are answered in the negative. 

The letter says that another type of situation involves deputies who 
maintain residences too far away from their headquarters offices to 
permit commuting daily. Consequently, they live in the headquarters 
cities during the workweek and usually return to their homes after 
quitting time Friday afternoons. Frequently, they serve process on 
those trips. The question is raised as follows: 

Would it be proper to allow mileage for all necessary travel to serve process 
and an equal number of miles covering the return mileage distances to the head- 
quarters offices, bearing in mind that a part or all of the travel may be on the 
normally traveled routes to their residence and the further fact that they do not 
return to their offices until Monday mornings? 

Deputies serving process en route to their headquarters or to their 
residences are entitled only to the mileage in excess of that normally 
traveled in reporting to their headquarters and in returning to their 
residences. B-124671, November 28, 1955. The fact that deputies, 
as here, maintain more than one residence for personal convenience 
may not operate to increase their rights in this respect. Compare 30 
Comp. Gen. 443, and cases cited therein, concerning the Government’s 
obligation in leave of absence cases being restricted to the additional 
expenses resulting from performance of temporary duty at termina- 
tion of leave status, Accordingly, the question is answered in the 
negative. 
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[B-128493] 


Military Personnel—Pay-Periods of Confinement for Trial 
by Foreign Civil Authorities 


A member of the uniformed services who is confined by United States military 
authorities for trial in a Japanese civil court, as a result of apprehension by 
either the United States military or Japanese authorities, is regarded as con- 
structively “absent” from duty during the period of pretrial confinement after 
conviction, so as to be precluded from receiving pay and allowances during such 
absence, unless the absence is excused as unavoidable. 


A serviceman who is apprehended and confined by United States military author- 
ities for charge by proper process in a Japanese civil court is entitled to basic 
pay for the period prior to date on which he is charged. 


A serviceman who is held by United States military authorities, subject to call 
of the Japanese civil authorities for his custody, is constructively absent from 
duty and is not entitled to basic pay for the period of his confinement, notwith- 
standing United States military charges have been preferred against him also. 


A serviceman who is held by United States military authorities, subject to call 
of the Japanese civil authorities for his custody, and who subsequently is ac- 
quitted does not have his absent status changed by reason of trial and con- 
viction by court-martial on charges arising out of the same offense, and, there- 
fore, the member should not be credited with pay for the period of confinement ; 
and after acquittal by the civil authorities, his right to credit would depend 
on whether his absence is excused as unavoidable. 


To the Secretary of Defense, August 28, 1956: 


Reference is made to letter dated June 30, 1956, and enclosures, from 
the Assistant Secretary of Defense (Comptroller), requesting decision 
upon certain questions presented in Committee Action No. 144 of the 
Military Pay and Allowance Committee, Department of Defense. 
The questions are as follows: 


1. May a member [of the uniformed services] who is (1) arrested by the 
Japanese civil authorities because of an alleged commission of a civil offense, 
(2) released to the custody of the U. 8S. military authorities on the condition that 
he will be made available for trial by a Japanese civil court upon the request of 
the Japanese, (3) confined by the U. S. military authorities pending release to 
the Japanese for trial, and (4) tried and convicted by a Japanese civil court, 
be paid basic pay for the period of his pretrial confinement by the military 
authorities? 

2. May a member who is (1) apprehended and confined by the U. S. military 
authorities because of an alleged commission of a Japanese civil offense, (2) 
later indicted by the Japanese civil authorities for the same alleged offense, and 
(3) convicted by a Japanese civil court for such offense, be paid basic pay for 
the period of his pretrial confinement by the military authorities on and after 
the date of indictment? 

3. If the answer to question 2 is in the negative, may the member considered 
in that question be paid basic pay for the period from the date of his confine- 
ment by the U. S. military authorities to the date prior to his indictment by the 
Japanese civil authorities? 

4. If the answer to question 1 is in the negative, would the member considered 
in that question be entitled to basic pay for the period of his confinement if 
charges based on the same alleged offense are preferred against him under the 
Uniform Code of Military Justice on or prior to the date of his confinement? 

5. If the answer to question 4 is in the affirmative and the military charges are 
preferred against the member after the date of his confinement, would he be 
entitled to basic pay for the entire period of confinement or only from the date 
the charges are preferred? 

6. If the answer to question 1 is in the negative, and had the member con- 
sidered in that question been acquitted by the Japanese civil court but also tried 











174 DECISIONS OF THE COMPTROLLER GENERAL [36 


and convicted by court-martial on charges arising out of the same alleged 
offense, would he be entitled to basic pay for the period of military confinement 
prior to the date he was so acquitted? 


In explanation of the basis for confinement in cases of the nature 
here involved, an opinion of the Judge Advocate General of the 
Navy, dated September 10, 1954, contains the following: 


5. In the present case subject members were held by United States military 
authorities at the request of the Japanese authorities pursuant to the authority 
contained in Article 17, paragraph 5 of the Administrative Agreement with 
Japan which provides as follows: 

“(c) The custody of an accused member of the United States Armed Forces 
or the civilian component over whom Japan is to exercise jurisdiction shall, if 
he is in the hands of the United States, remain with the United States until he 
is charged by Japan.” 

The agreed minutes to the above provision provide as follows: 

“1. In case the Japanese authorities have arrested an offender who is a 
member of the United States Armed Forces, the civilian component, or a depend- 
ent subject to the military law of the United States with respect to a case over 
which Japan has the primary right to exercise jurisdiction, the Japanese authori- 
ties will, unless they deem that there is adequate cause and necessity to retain 
such offender, release him to the custody of the United States military authori- 
ties provided that he shall, on request, be made available to the Japanese 
authorities, if such be the condition of his release. The United States authori- 
ties shall, on request, transfer his custody to the Japanese authorities at the 
time he is indicted by the latter.” 

6. The purpose of the foregoing provision is to keep United States military 
personnel out of foreign jails whenever possible. It appears clear, however, that 
the accused in each case must be regarded as having been held for the foreign 
authorities as evidenced by the fact that such foreign authorities could request 
the transfer of such prisoners to their custody at any time. 


The questions are stated to have been presented because certain 
decisions on this subject by the Comptroller of the Treasury and by 
this Office have not been uniformly interpreted by the Judge Advocate 
Generals of the military departments. The decisions cited in the 
opinions of the Judge Advocate Generals enclosed with the Assistant 
Secretary’s letter are: 9 Comp. Dec. 249, 255 ; 8 Comp. Gen. 80; B-7042, 
December 1, 1939; B-39269, January 26, 1944. 

Such decisions, however, were rendered prior to the enactment of 
the Armed Forces Leave Act of 1946, 60 Stat. 963, as amended, 37 
U. S. C. 31a-39, and the Uniform Code of Military Justice, which 
laws materially changed the pay status of members while absent with- 
out leave or while in confinement awaiting trial. 

Section 4 (b) of the Armed Forces Leave Act of 1946, 37 U.S. C. 
33, as added by section 1 of the act of August 4, 1947, 61 Stat. 748, 37 
U.S. C. 33, provides, in pertinent part as follows: 

(b) After August 31, 1946, members of the armed forces when absent on ac- 
count of sickness or wounds, or when directed by the Secretary to be absent 
from duty to await orders pending action on disability retirement proceedings 
for any period in excess of the number of days’ leave authorized by this Act, 
shall receive the same pay and allowances they would receive if not so absent; 
when absent with leave for other causes, members shall be entitled during such 


absence not exceeding the aggregate number of days’ leave authorized by this 
Act to the same pay and allowances they would receive if not on leave and to 
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any additional allowance or allowances otherwise provided by law for members 
while on leave. When the Secretary authorizes members to be absent in excess 
of the number of days’ leave authorized by this Act, they shall not be entitled to 
any pay or allowances during such absence. When absent without leave or 
absent over leave, they shall forfeit all pay and allowances during such absence, 
unless such absence is excused as unavoidable. * * * 


Under the provisions of Article 2 of the Uniform Code of Military 
Justice (act of May 5, 1950, 64 Stat. 107), 5 U. S. C. 552, the members 
here involved are subject to the provisions of the Code which provide: 


Art. 13. 


Subject to the provisions of article 57, no person, while being held for trial or 
the results of trial, shall be subjected to punishment or penalty other than ar- 
rest or confinement upon the charges pending against him * * * 


Art. 57. 

(a) Whenever a sentence of a court-martial as lawfully adjudged and ap- 
proved includes a forfeiture of pay or allowances in addition to confinement not 
suspended, the forfeiture may apply to pay or allowances becoming due on or 
after the date such sentence is approved by the convening authority. No for- 
feiture shall extend to any pay or allowances accrued before such date. 

Thus, the fact that a member of the Armed Forces is under charges 
by the civilian or military authorities generally does not deprive him 
of his pay. Even during periods of actual detention by the civil au- 
thorities the member is entitled to pay for such part of the period of 
detention as is covered by an authorized grant of leave; but a member 
not on authorized leave whose misconduct has caused him to be in the 
hands of the civil authorities and thus unable to fulfill his obligation 
to be at his post of duty must be regarded as absent without leave and 
his pay for such period of unauthorized absence is forfeited. Compare 
Dodge v. United States, 33 C. Cls. 28, and Carrington v. United States, 
46 C. Cls. 279, applying a statutory provision similar to that made by 
the last sentence of the quoted section 4 (b) of the Armed Forces 
Leave Act. In consonance with such rule we held in decision of De- 
cember 22, 1955, B-125398, that under section 4(b) of the Armed 
Forces Leave Act the pay otherwise accruing to an enlisted man 
while he was confined by the civil authorities and not in an authorized 
leave status was forfeited unless his absence from duty was excused 
as unavoidable. Presumably dismissal of the charges or acquittal 
would constitute a sufficient basis for excusing such an unauthorized 
absence as unavoidable. Until so excused, however, the statute pre- 
cludes any payment of pay for the period of absence, regardless of the 
outcome of the civilian proceedings. And no compelling reason is 
apparent why the fact that the civil authorities may permit the mem- 
ber to be confined by the military authorities for his civil offense 
should operate to increase his rights with respect to pay. When he is 
held by the military authorities for the local civil authorities and 
thus is under only a qualified and conditional custody and control of 


427142 O—57——14 











176 DECISIONS OF THE COMPTROLLER GENERAL [86 


the military authorities, it is our view that he is to be regarded as 
constructively “absent,” at least, and as subject to the provisions of 
section 4(b), above quoted, respecting members who are “absent.” 
Compare 11 Comp. Dec. 755. Moreover, in determining the rights 
of members in the situations here involved, it is not considered to be 
material that the military authorities rather than the civil authori- 
ties may make the initial arrest. 

On the assumption that the members involved in questions 1 and 
2 are not granted leave and that their absence is not excused as un- 
avoidable, each of those questions is answered in the negative. 

The “Administrative Agreement” with the Japanese Government, 
which governs this custody matter, says that the custody of an ac- 
cused member over whom Japan is to exercise jurisdiction shall, if 
he is in the hands of the United States, remain with the United States 
until he is charged by Japan. Accordingly, until a member has been 
so charged, jurisdiction over the member remains with the United 
States and, prior to the time when Japan takes jurisdiction, the mem- 
ber may not be regarded as being constructively absent from duty. 
Hence, the member described in question 3 would be entitled to basic 
pay for the period prior to the date on which he was charged by Japan, 
whether by indictment or by other proper process under Japanese 
criminal law. 

With respect to questions 4 and 5, it is not clear how the United 
States can relinquish jurisdiction to Japan in a particular situation 
and still retain jurisdiction. In any event, if a member is in fact 
held for the Japanese Government and is subject to its call for his 
custody—the situation which we understand these two questions to 
involve—he is not under unqualified and unconditional control of the 
United States military authorities and the preferment of United 
States military charges against him would not change his status. 
He would still be held for the Japanese authorities and, therefore, 
constructively absent from duty. Accordingly, question 4 is answered 
in the negative and no answer to question 5 is necessary. 

As we understand it, question 6 involves a case where a member 
is in fact being held for the Japanese authorities and, as pointed out 
in connection with questions 4 and 5, the preferment of charges by 
the military authorities does not change his absent status. Hence, 
until the civil acquittal has occurred, he should not be credited with 
pay for the period of his confinement and, after acquittal, his right 
to credit for pay for the period of confinement prior to acquittal 
would depend upon whether his absence was excused as unavoidable. 
Question 6 is answered accordingly. 
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[B-128352] 


Bids—Item Basis—Lump-Sum Price—Modification 


Under an invitation to bid which does not prohibit the award of all lots to the 
same bidder and does not require a telegraphic modification to be in the same 
form as the original bid, the contracting officer should not have disregarded a 
telegraphic bid modification which offered a lump-sum reduction in the total 
amount of the bid provided the bidder was awarded both lots. 


To the Secretary of the Army, August 29, 1956: 


Reference is made to letter dated July 27, 1956, with enclosures, 
from The Assistant Secretary of the Army (Logistics), furnishing 
a report on the award of contracts pursuant to invitation No. ENG- 
09-026-54-434, issued June 5, 1956. by the Procurement Branch, South 
Atlantic Division, Corps of Engineers, U. S. Army, Atlanta, Georgia, 
and on the protest of the Niedermeyer-Martin Company against the 
rejection of its bid submitted in response to the same invitation. 

It appears from the record that the invitation was divided into three 
lots, namely, lots 1,2 and 3. The first two lots covered various items 
of treated lumber and lot 3 covered two items of piling. Bidders were 
advised in the bid schedule to quote an average price per 1,000 board 
feet for each of lots 1 and 2, and that award of each lot would be made 
as a whole to the lowest responsible bidder. When the bids were 
opened it was found that the Atlantic Creosoting Company was low 
bidder on lot 1 and that Lord and Bushnell was low bidder on lot 2. 
By telegram received before the bid opening Niedermeyer-Martin 
Company, whose bid was not low on either lot, modified its bid by offer- 
ing a lump-sum reduction of $650 in the total amount of its bid on 
lots 1 and 2, if awarded both lots. It is reported that the contracting 
officer considered the telegraphic modification unacceptable because it 
did not permit him to ascertain an average price for either lot 1 or 2 
as provided in the bid invitation. The modification was therefore 
disregarded and award was made to the low bidder on each individual 
lot on the bids as received. 

The Niedermeyer-Martin Company protested the action of the con- 
tracting officer in disregarding the modification of its bid on the ground 
that the awards as made were in excess of its total bid on lots 1 and 2 
by $308.32. Its figures appear to be correct. 

In the letter of July 27, 1956, the statement is made that in view of 
the specific language relative to making an award on lots 1 and 2 it was 
considered that the action of the contracting officer in disregarding 
the telegraphic modification was the only action possible within the 
terms of the invitation for bids. This statement, however, is not un- 
derstood. Paragraph 8 (b) of the “Terms and Conditions of the 
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Invitation for Bids” reserved to the Government the right to waive 
informalities and minor irregularities in bids received and paragraph 
8 (c) provided that the Government might accept any item or group 
of items of any bid unless the bidder qualified his bid by specific limi- 
tations. Bidders were advised that no variations in quantity above a 
10 percent variation allowable subject to the conditions of General 
Provisions 4 was justifiable unless permission was granted in writing 
by the contracting officer. There was nothing in the invitation which 
prohibited the award of both lots 1 and 2 to the same bidder and there 
was nothing therein which required that a telegraphic modification— 
permitted by paragraph 2 (a) of the “Terms and Conditions of the 
Invitation for Bids” if received prior to the opening date—should be 
in the same form as the original bid. 

Although all bidders were on notice that each lot would be awarded 
as a whole to the lowest responsible bidder, they were on notice also 
that in the absence of specific limitation in their bids the Government 
reserved the right to award all or any of the lots as its interest might 
require. 

In the absence of any contrary statement in the telegram of modifi- 
cation the amount of $650 could readily have been prorated to the 
prices quoted for lots 1 and 2, and construed as a percentage discount 
offered on condition of award of both lots. We have also held that an 
offer of a lump-sum deduction from prices quoted on the basis of unit 
prices on estimated quantities may be construed as furnishing a lump- 
sum price for the quantities estimated, with unit rates (not affected 
by the offered deduction) applicable to adjustments for variations 
from the estimated quantities. See B-124221, June 16, 1955. 

The established rule is that the bid most advantageous to the Gov- 
ernment is for acceptance in the absence of valid objection. This re- 
quirement is now stated specifically in section 3 (b) of the Armed 
Services Procurement Act of 1947, 62 Stat. 21,41 U.S. C. 151 (b), 23, 
41 U.S. C. 153 (b), which is applicable here, and in paragraph 8 (a) 
of the “Terms and Conditions of the Invitation for Bids,” as follows: 

The contract will be awarded to that responsible bidder whose bid, conforming 
to the invitation for bids, will be most advantageous to the Gevernme nt, price and 
other factors considered. [Italics supplied. ] 

Therefore, it is our view that the contract should have been awarded 
to the Niedermeyer-Martin Company on the basis of its modified bid. 

While no further question will be raised to the administrative action 
taken in this instance—it being noted that complete delivery of the 
lumber was due by August 1, 1956, and it being assumed that per- 
formance has now been completed—the matter is brought to your at- 
tention for such action as may be necessary to assure that in future 


cases awards are made in accordance with the spirit and purpose of the 
law. 
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[B-128754] 


Military Personnel—Pay—Additional—Medical and Dental 
Officers 


Period of active duty for training, not being full-time duty in the active service, 
may not be included in the computation of special pay authorized by section 
203 (a), Career Compensation Act of 1949, as amended by section 5 of the act 
of April 30, 1956, for medical and dental officers of the various reserve com- 
ponents called or ordered to extended active duty of one year or longer between 
September 1, 1947, and July 1, 1959. 


Periods of (1) extended active duty of less than a year under orders or call to 
extended active duty of one year or longer, (2) extended active duty under orders 
or call to active duty of less than one year, or (3) continuous extended active 
duty of over a year under a series of orders, each of which required duty for a 
period of less than a year, may be included in computation of special pay 
authorized by section 203 (a), Career Compensation Act of 1949, as amended by 
section 5 of the act of April 30, 1956, for medical or dental officers of the various 
reserve components called or ordered to extended active duty of one year or 
longer between September 1, 1947, and July 1, 1959. 


To the Secretary of Defense, August 29, 1956: 


Reference is made to letter of July 25, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision on certain 
questions relating to the service which may be counted for the purpose 
of determining the rate of special pay to which certain medical and 
dental officers are entitled under section 203 (a) of the Career Com- 
pensation Act of 1949, as amended, 37 U. S. C. 234 (a). The ques- 
tions are set forth in Committee Action No. 147 of the Military Pay 
and Allowance Committee, Department of Defense, as follows: 

1. May the officers enumerated in clause (4) of Section 203 (a) of the Career 
Compensation Act of 1949 (63 Stat. 809) as amended by Section 5 of PL 497, 
84th Congress, approved 30 April 1956 count the following periods of service as 
a medical or dental officer in determining years of active service for special 
pay increases as provided in Section 203 (b) thereof: 

(a) active duty for training 

(b) extended active duty of less than a year under orders or call to extended 
active duty of one year or longer 

(c) extended active duty under orders or call to active duty of less than one 
year 

(d) continuous extended active duty of over a year under a series of orders, 
each of which required duty for a period of less than a year. 

2. Would your answer be different, and if so in what respect as to the service 
specified in 1 (a), (b), (c) and (d) above, relative to the officers enumerated in 
clauses (1), (2), (3), (5) and (6) of Section 203 (a) supra? 

Section 203 (a) of the Career Compensation Act of 1949, as amended, 
sets forth (in clauses 1 to 6) the classes of officers who are entitled to 
the special pay provided for physicians and dentists. The first three 
clauses relate to certain officers of the regular services, clauses 5 and 
6 relate to certain general officers, and clause 4 relates to medical and 
dental officers of the various reserve components of the uniformed 
services “called or ordered to extended active duty of one year or 


longer” between September 1, 1947, and July 1, 1959. Section 5 of the 
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act of April 30, 1956, Public Law 497, 37 U. S. C. 234 (b), amended sec- 
tion 203 (b), 37 U. S. C. 234 (b), of the Career Compensation Act, as 
amended, to authorize the payment of special pay at $150, $200, and 
$250 a month for medical and dental officers in any of the described 
classes who have completed active service of at least two, six, and ten 
years, respectively, in a category covered by section 203 (a) of the 
Career Compensation Act, as amended, and at $100 a month for those 
officers who have not completed two years of such service. 

While the act of April 30, 1956, Public Law 497, does not define the 
term “active service,” section 101 (b) of the Armed Forces Reserve 
Act of 1952, 66 Stat. 481, 50 U. S. C. 901 (b), defines the term “Active 
duty” as meaning “full-time duty in the active military service of the 
United States, other than active duty for training,” and section 101 
(c), 50 U.S. C. 901 (c), of that act defines the term “Active duty for 
training” as meaning “full-time duty in the active military service of 
the United States for training purposes.” . The term “active service” 
generally has been considered as referring to the type of service 
defined in the 1952 act as “active duty.” And even though the legis- 
lative history of the act of April 30, 1956, contains nothing specific 
concerning training duty, the hearings, committee reports, and floor 
discussions relating to that act all refer to “active service” and “active 
duty” with respect to the service countable in determining the rate of 
special pay for physicians and dentists. The Committee on Armed 
Services, House of Representatives, apparently considered the terms 
“active service” and “active duty” as synonymous for the purposes of 
determining the rate of special pay. See page 6 of H. R. Report No. 
1806 on H. R. 9428, which became Public Law 497, where it is stated: 

Under the proposed increase a physician or dentist, upon completing 3 years 
of active duty, will be entitled to a special pay of $150 per month, in contrast 
with the present $100 per month. After completion of 6 years of active service, 
this special pay for physicians and dentists will be increased from $150 to $200 
per month. * * * 

Accordingly, question 1 (a) is answered in the negative. 

While section 5 of Public Law 497 increases the special pay for 
physicians and dentists based upon length of “active service in a 
category covered by” section 203 (a) of the Career Compensation Act, 
as amended, that provision apparently contemplates that all active 
service performed by a reserve (or other nonregular) officer described 
in section 203 (a) will be counted in computing the amount of the 
special pay due him and not merely active service (active duty) per- 
formed under orders to extended active duty of one year or longer. 
In other words, that provision is viewed as referring to the type of 
duty performed, that is, active duty as a physician or dentist and not 
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to the length of the ordered tour of duty during which such active 
duty is performed. That the Congress so intended is indicated by 
the report of the Senate Committee on Armed Services (Senate 
Report No. 1756 on H. R. 9428, page 8), in pertinent part as follows: 

Under existing law all medical and dental officers, regardless of length of 
service, receive special pay in the amount of $100 per month. This bill would 
increase such pay, depending on their length of active service as a medical and 
dental officer. Such officers with less than 2 years of active medical and dental 
duty would continue to receive the special pay of $100 per month; those with 
active service of between 3 and 6 years as medical and dental officers would 
receive $150 per month in special pay ; those with between 6 and 10 years of such 
service, $200 per month in special pay; and those with more than 10 years, $250 
per month in special pay. The special pay increases are aimed at recognizing 
experience in some degree and making the military medical compensation more 
competitive with incomes received by civilian physicians of similar experi- 
ence. * * * 
See, also, the remarks of Senator Russell, Chairman of the Senate Com- 
mittee on Armed Services, on the floor of the Senate (page 5805, Con- 
gressional Record, April 18, 1956), stating that it is the purpose of 
the graduated increases— 
* * * to make the military compensation more competitive with that of civilian 
physicians of similar experience and to provide a greater inducement to remain 
on active duty. We hope it will provide the inducement which will cause medical 
and dental officers to remain on active duty and make a career of the armed 
services. 

Questions 1 (b), 1 (c), and 1 (d) are answered in the affirmative. 
Question 2 is answered in the negative. 


[B-129005, B-126327] 


Bids—Acceptance or Rejection—Delivery Requirements— 
Deviations From Specifications 

The acceptance of a low bid offering delivery later than the time specified in the 
invitation, which is regarded as having made time of delivery “of the essence,” is 


improper in the absence of a statement in the invitation of a basis for the evalua- 
tion of bids offering longer periods of delivery. 


To the Secretary of the Army, August 29, 1956: 

A letter of August 16, 1956, from the Assistant Secretary of the 
Army (Logistics) requests our decision as to whether the award of a 
contract under invitation No. ORD-11-173-56-9 to the Clarke Can 
Company under the circumstances set out below was proper. 

The invitation provided at page 2 under the heading “Delivery 
Schedule” that : “Entire quantity to be shipped prior to the expiration 
of 120 calendar days after date of contract award.” The bid of Clarke 
Can Company indicated delivery as follows: “Pilot lot 110 days after 
award of contract. Entire quantity 160 days after award of contract.” 
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The contract was awarded to the Clarke Can Company, the low bidder, 
notwithstanding the qualifications as to delivery, upon a determina- 
tion that time was not to be an important factor to be considered in 
making the award. The determination was apparently based on 
Ordnance Procurement Instruction 2-201.2 which provides at section 6 
that— 

Where compliance with a delivery schedule will be an important element in 
making an award, it will be so stated in the invitation for bids. Where bids are 
to be rejected as nonresponsive when at variance with the delivery schedule 


set forth in IFB, a statement to that effect will be included on the IFB. (See 
also APP 2-4034d.) 


Army Procurement Procedure 2-403d provides in part that: 


A bid will not be rejected for failure to conform to the delivery requirements 
of the Invitation for Bids unless (i) the Invitation states that time of delivery is 
an important factor and will be considered in making the award. * * *. 

The award was formally protested by the Melvina Can Company, 
the second low bidder, on the ground that the bid of the Clarke Can 
Company was not responsive to the invitation. 

We have consistently held that where an invitation on its face re- 
quires delivery within a stated period, time must be regarded as “of 
the essence” of the contract to be entered into notwithstanding the 
invitation does not expressly so state. The acceptance of a low bid 
offering delivery later than specified in the invitation has been held 
to be contrary to the spirit and purpose of the law governing procure- 
ments made pursuant to advertising. B-120582, September 13, 1954; 
B-116131, September 16, 1953. In the latter decision, we stated: 

There is nothing in the invitation to put bidders on notice that time of delivery 
was “not of the essence.” In fact, the reasonable interpretation of the delivery 
provision is exactly the opposite. If the Post Office Department did not actually 
require the trucks within the period specified—to the extent that it was prepared 
to pay a higher price for early delivery—then either the requirement should not 
have been included at all or some alternative should have been left.to the bidders 


to offer longer delivery periods at lower prices. In the latter event, some method 


of evaluating the period according to price and delivery date would also have 
to be stated. 


Whether delivery time is “of the essence” should be based on the 
reasonable interpretation of the provisions of the invitation rather 
than on administrative regulations. No reason is apparent as to why 
this invitation should not be regarded as having made time of delivery 
“of the essence” of the contract. The administrative regulations cited 
should therefore be modified to provide in effect that the time of 
delivery stated in the invitation shall be considered a material require- 
ment of the procurement unless otherwise specified, in which event, 
as indicated in our prior decisions, a basis for evaluating bids offering 
longer periods of delivery should be stated in the invitation. 
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The contract awarded to the successful bidder must be the same 
offered in the invitation. 34 Comp. Gen. 119. While the contracting 
officer may waive informalities in bids, this authority does not extend 
to the waiver of material variations to the terms and conditions of the 
invitation. To award a contract to a low bidder without regard to the 
terms and conditions of delivery advertised would discriminate against 
other bidders who may well have included overtime pay and other 
additional costs in order to meet the deadline. A provision of an 
invitation which on its face establishes a definite requirement as to 
time of delivery is material. Cf. B-104418, August 23, 1951. The 
acceptance of a bid not complying with such material provision is 
unauthorized and does not bind the Government. 17 Comp. Gen. 554, 
559. Accordingly, the award in this case was improperly made to the 
Clarke Can Company. In view of the comparatively long period of 
time which has elapsed since the date of the erroneous award, however 
(June 9, 1956), and the present position of the contractor with regard 
to the performance, as indicated by the record submitted here, we 
would not feel justified in directing cancellation of the contract in this 
particular instance. 

As we have also been advised in a letter dated August 20, 1956, from 
the Office of the Under Secretary of the Army, the last paragraph of 
the Assistant Secretary’s letter indicates that your Department is now 
reviewing its procurement procedures relating to the preparation of 
invitations for bids, the evaluation of bids and the award of formally 
advertised contracts. It is indicated that one of the principal objectives 
of this review is to determine what revisions are necessary to clarify 
delivery requirements and the evaluation of bids having alternate 
delivery schedules. This information is particularly gratifying to our 
Office. Needless to say, we are fully in accord with the purpose of your 
review. We have already provided members of your staff with per- 
tinent decisions of our Office relative to provisions for time of delivery. 
Please feel free to call upon us if there is any further assistance we can 
offer in these matters. 


[B-128494] 


Leaves of Absence—Sick—Communicable Diseases of Fam- 
ily Members 


An employee may be granted sick leave to care for a member of his immediate 
family who is ill at home with a disease requiring isolation, quarantine, or re- 
striction of movement for the period required by local health authority regula- 
tions, or, in the absence thereof, in accordance with the period specified in a 
physician's certificate. 
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To the Secretary of Agriculture, August 30, 1956: 


By letter dated June 27, 1956, the Administrative Assistant Secre- 
tary submitted our Informal Inquiry No. 6Q0-180, dated November 
22, 1955, questioning the granting of sick leave for the period May 13 
to 20, 1955—46 hours—to an employee who was required to remain 
home and care for her son who was ill with “chickenpox.” Two other 
instances of grants of sick leave under similar circumstances are also 
questioned in the inquiry. 

The sick leave was granted under the provisions of section 30.401 
of the Annual and Sick Leave Regulations, Federal Personnel Manual, 
which read, in pertinent part, as follows: 

Sick leave shall be granted * * * when a member of the immediate family 
of the employee is afflicted with a contagious disease and requires the care and 


attention of the employee, or where, through exposure to contagious disease, the 
presence of the employee at his post of duty would jeopardize the health of 


others. 

The inquiry questions the granting of sick leave under such cir- 
cumstances unless the member of the immediate family has a disease 
falling within the definition of “contagious disease,” contained in sec- 
tion 30.101 (f) of the same regulations, which reads: 

“Contagious disease” means a disease ruled as subject to quarantine or re- 
quiring isolation of the patient by the health authorities having jurisdiction. 
Also, attention is called to our decision of May 4, 1944, 23 Comp. Gen. 
841, which held as follows, quoting from the syllabus: 

The word “contagious” as used in section 3.3 of the Sick Leave Regulations, 
respecting the granting of accrued sick leave to an employee when a member of 
his immediate family is afflicted with a contagious disease and requires his care 
and attendance, includes only diseases ruled as subject to quarantine—that is, 
requiring the segregation of the patient—by the health authorities having 
jurisdiction in the place of employment. 

You point out that the health regulations of the District of Columbia 
and surrounding areas provide for the “restriction of movement,” 
“jsolation,” and “quarantine” in connection with certain contegious or 
communicable diseases and state that our inquiry does not appear to 
recognize the full extent of the definition of contagious disease as set 
out in section 30.101 (f) above. As a consequence you ask the follow- 
ing questions: 


It is assumed therefore, under the current definition of a contagious disease, 
that the employee may be granted sick leave during a period when it was neces- 
sary for her to attend her child who was ill with a contagious disease that under 
health regulations required isolation of the patient. Is this assumption correct? 
If so, what is to determine the amount of sick leave which may be granted? 
Will a doctor’s certificate showing period during which the child was ill be accept- 
able to grant sick leave to the employee for the period of illness, or where the 
health regulations require isolation for a certain number of days must the sick 
leave granted be held to not more than the number of days so specified? 
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In some of the other contagious diseases, such as chickenpox, health regula- 
tions for different areas are somewhat varied, from: 

1. “Restriction of movement” 

2. “Isolation of the patient until recovery” 

8. “Exclusion from school for 7 days, and no contact with persons not having 
had the disease” 


On the assumption that sick leave may be granted in those cases where health 
regulations require “isolation of the patient,” as in 2 above, may it be assumed 
that “isolation of the patient” embraces also items 1 and 3 above to the extent 
of requiring segregation, thereby entitling the employee to be granted sick leave 
to care for the afflicted person? If the answer is in the affirmative what evidence 
must be furnished to satisfactorily support the employee's entitlement to leave 
and what will determine the amount of sick leave which the employee may be 
granted? 

In using the term “quarantine” in our decision of May 4, 1944, we 
did not intend to imply that a home actually must be quarantined by 
the health authorities before sick leave could be granted to an em- 
ployee who is taking care of a member of the family afflicted with a 
contagious disease. Rather, if the health regulations or authorities 
recognize a limitation of freedom of the patient then the disease is to 
be regarded as contagious and quarantinable. Moreover, we think 
that section 30.101(f) of the Commission’s current regulations in- 
cludes “restriction of movement” within the terms “quarantine” and 
“isolation.” 

It is well established that the granting of sick leave is an administra- 
tive matter and is not subject to review or revision by our Office in the 
absence of any abuse of authority. Also, we have expressed the view 
that it is within the administrative discretion of the agency concerned 
as to what evidence will be used or required in support of a grant of 
sick leave. B-84659, May 25, 1950; 27 Comp. Gen. 227; 24 id. 143. 

Accordingly, if evidence administratively acceptable is furnished 
and made a part of the record showing the absence of an employee to 
care for and attend to a member of his or her immediate family who is 
ill at home with a disease requiring isolation, quarantine, or restric- 
tion of movement for a particular period in accordance with regula- 
tions prescribed by the local health authorities, we will offer no fur- 
ther objection to the granting of sick leave for the period specified 
by such regulations. If no period be specified by the health regula- 
tions as to how long a patient should be isolated or his movement 
restricted then a certificate from a physician as to the period of iso- 
lation or restriction of movement would appear to be sufficient to sup- 
port a grant of such leave to the employee. 

It is believed the foregoing adequately answers the questions pre- 
sented. The informal inquiry will be the subject of further consid- 
eration. 
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[B-128554] 


Consultants and Experts—Retirement Deductions Upon 
Reemployment—Standard Employment Year 

The standard employment year for civil service annuitants who are reemployed 
as consultants or experts on a when-actually-employed basis is now established 
at 260 days for computing the annual compensation from which the annuity 


is deducted and for converting the remainder to a per diem rate. B-95277, July 
5, 1950, unpublished, overruled. 


To the Secretary of the Army, August 30, 1956: 


Your letter of July 5, 1956, requests our decision as to the proper 
basis for computing the allowable compensation to be paid to reem- 
ployed annuitants, serving as per diem consultants or experts on a 
when-actually-employed basis, under section 2 (b) of the Civil Service 
Retirement Act of May 29, 1930, as amended, 5 U. S. C. 715. Section 
13 (a) of the recent amendments to the Civil Service Retirement Act, 
Public Law 854, approved July 31, 1956, 70 Stat. 757, 5 U. S. C. 2263, 
contains a similar provision requiring deduction from the salary of 
a reemployed annuitant of an amount equal to the retirement annuity 
allocable to the period of employment. 

You state that pertinent regulations of the Department of the Army 
currently provide as follows: 

a. The basic salary rate for the position occupied by the reemployed annuitant 
will be reduced by the annual annuity rate, not including amount of annuity 
based on voluntary contributions. Where the salary rate is other than on a 
per annum basis, there will be determined an equivalent per annum rate by 
multiplying an hourly rate by 2,080 hours or a daily rate by 260 days. 

b. The difference will then be obtained between the annual salary and annual 

annuity rates. This amount represents the salary rate at which base pay will 
be computed. For employees paid at per diem and hourly rates, the difference 
will be divided by 260 or 2,080, as appropriate, to determine the reduced rate 
payable. 
These regulations were promulgated pursuant to our decision 28 Comp. 
Gen. 693 wherein we held that in computing the compensation prop- 
erly payable to an annuitant who is reemployed on a per diem or 
hourly basis “such rates of pay should be converted to their per annum 
equivalent in accordance with the method prescribed by the applicable 
law; the per annum rate reduced in the total amount of annuity being 
received by the employee, and the remainder reconverted to a per diem 
or per hour basis as the case may be.” 

Doubt has arisen as to the application of your regulations, supra, 
to reemployed annuitants serving as experts or consultants on a 
when-actually-employed (intermittent) basis because of our deci- 
sion B-95277 dated July 5, 1950. We held in that case that the 
compensation of a reemployed annuitant serving as a per diem WAE 
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consultant with no regularly prescribed administrative workweek 
is to be computed by multiplying the daily rate by the total number 
of potential workdays in a year, or 365 days, to arrive at an annual 
rate from which the amount of annuity would be deducted and the 
remainder divided by 365 to arrive at the per diem rate allowable. 

Under date of January 23, 1954, the Civil Service Commission 
issued instructions defining intermittent employment as that which 
“occurs occasionally or irregularly” and held that employment which 
aggregates more than 130 days in any year of service ceases to be 
intermittent and is automatically converted to temporary employ- 
ment. See Federal Personnel Manual, A7-39. In view of this limi- 
tation it is extremely doubtful whether an intermittent expert or 
consultant’s services would ever be utilized as much as 365 days a 
year. Although by a series of appointments on a WAE basis by 
different departments or agencies of the Government, or by employ- 
ment for 130 days on a WAE basis followed by temporary employ- 
ment, an expert or consultant conceivably might exceed 260 days 
of employment during 1 year of service, we believe that these possi- 
bilities are too remote to warrant serious consideration. Therefore, 
our opinion is that the standard period of employment per annum 
of 260 days is more realistic and may now be regarded as applying 
to WAE employees for purposes of computing their allowable com- 
pensation in accordance with the method outlined in 28 Comp. Gen. 
693, supra. 

Accordingly, it appears that the quoted Army regulations are 
proper and may hereafter be applied equally to all experts and con- 
sultants, irrespective of whether they are assigned to a regularly 
established tour of duty or whether they are serving on an intermittent 
WAE basis. The decision of July 5, 1950, B-95277, no longer will 
be followed. 


[B-128955] 


Contracts—Awards—On Reserved Set Asides to Small Busi- 
ness 


Notwithstanding an invitation for bids, which set aside a portion of a procure- 
ment for award to small business, provided that the fair and reasonable price on 
the portion reserved to small business would be limited to the weighted average 
unit price of the multiple awards made on the unreserved portion set aside, 
the contracting officer, upon his certification that the qualified small business 
bidders would not negotiate on the reserved portions set aside at a price limited 
to the weighted average, may make an award on the reserved portion set aside 
not in excess of the next highest bid after the last awarded bid on thé unreserved 
portion. 
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To the Administrator, Small Business Administration, August 31, 
1956: 

Reference is made to your letter of August 9, 1956, requesting our 
“advice as to the discretion accorded the Armed Services Procurement 
Purchasing Agency to establish a fair and reasonable price in the 
negotiation of certain contracts with small business concerns.” It 
is understood that, while the matter involves action by an agency other 
than yours, your submission of the question has been discussed with 
and acquiesced in by the other agencies concerned. 

By Invitation for Bids No. (IFB) 57-5, the Armed Services Petro- 
leum Purchasing Agency solicited bids for the furnishing of 33,000,000 
barrels of jet fuel, of which 4,000,000 were set aside for award to small 
business, the remainder to be awarded through formal advertising. 
The invitation provided that small businesses could qualify for awards 
on the reserved portion by submitting bids on the unreserved portion 
not in excess of 120 percent of the highest’ price at which awards were 
made on the unreserved portion. Once qualified, small businesses 
were eligible to receive awards on the reserved portion through ne- 
gotiation. Paragraph 4 of the Special Instructions on the Small 
Business Set-Aside included in the invitation provided as follows: 

4. Those bidders with whom negotiation is commenced will be offered an op- 
portunity to meet a fair and reasonable price as determined by the Contracting 
Officer. Such determination shall be made on the basis of the weighted average 
unit price of the initial awards made under the unreserved portion in the var- 
ious geographic marketing areas. 

The invitation further provided that bids could be submitted on all 
or any part of the unreserved portion. Upon opening of the bids, 
it became apparent that multiple awards at several unit prices would 
have to be made and, further, that a number of small businesses had 
entered bids sufficiently low to qualify them for participation in ne- 
gotiations for award of the reserved portion. 

In your letter you indicated that it appears probable that no small 
concerns will be able to participate in the award of that portion re- 
served for small business at a price not more than the weighted average 
unit price of the initial awards on the unreserved portion. In the 
circumstances, you request our advice as to whether awards may be 
made on the reserved portion at a price not in excess of the highest 
unit price awarded under the unreserved portion. 

Section 214 of the Small Business Act, as amended, 15 U. S. C. 
643, provides that: 

To effectuate the purposes of this title, small-business concerns within the 
meaning of, this title shall receive any award or contract or any part thereof 
as to which it is determined by the Administration and the contracting pro- 
curement agency (A) to be in the interest of maintaining or mobilizing the Na- 


tion’s full productive capacity, or (B) to be in the interest of war or national 
defense programs. 


i. 


Wilitrestae 2+ 


eee ee 


ie ee ee ee ee. ee a ee 








j 


er nee 


aM 


Wht escan-:* 


Ur 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 189 


In interpreting section 2 (b) of the Armed Services Procurement 
Act of 1947, 62 Stat. 21,41 U. S. C. 151(b), we held in 31 Comp. Gen. 
347, that where negotiating authority exists pursuant to provisions 
such as contained in section 2 (c) (1) of the Armed Services Procure- 
ment Act of 1947, 62 Stat. 21, 41 U. S. C. 151 (c) (1), contracts may 
be negotiated with small business firms at a higher cost to the Govern- 
ment than is otherwise obtainable. In view of the substantial simi- 
larity between section 2 (b) of the Armed Services Procurement Act 
and section 214 of the Small Business Act, we see no reason why our 
conclusion should differ in this case. In other words, so far as the 
statute is concerned, we find no requirement that awards negotiated 
with small business concerns must be limited to the weighted average 
of other awards made of the unreserved portion of the subject pro- 
curement. 

The above-quoted provision of the invitation apparently was in- 
tended to comply with Department of Defense Instruction No. 4100.9, 
dated November 14, 1955, which provides at paragraph IV. E. 2 (e), 
as follows: 

When the procurement of the unreserved quantities has resulted in multiple 
awards at different unit prices, awards for quantities set aside shall be at a 
price determined by the contracting officer to be fair and reasonable, but in 
no event higher than the highest price awarded in connection with the unre- 
served quantities. In the absence of changes in market prices and other fac- 
tors requiring consideration, the Contracting Officer shall consider the weighted 
average unit price of all awards made.in connection with the unreserved quan- 
tities as being a fair and reasonable price. The weighted average unit price shall 
be ascertained by adding the total dollar amounts of all awards of the unre- 
served quantities and dividing the grand total by the total number of units 
included in all such awards, [Italics supplied.] 

While this instruction first fixes “the highest price awarded in con- 
nection with the unreserved quantities” as the maximum price limit 
for the set aside portion of the procurement, it appears to qualify that 
by fixing the weighted average unit price of awards on the unreserved 
quantities as a prima facie limit, which should not be exceeded “in the 
absence of changes in market prices and other factors requiring con- 
sideration.” Since the weighted average unit price is necessarily some- 
thing less than the highest unit price included in the computation of 
the average, the fixing of the weighted average as a “fair and reason- 
able” price involves the conclusion that some—perhaps the major— 
portion of the unreserved quantity will have been awarded at a price 
in excess of that which is determined to be “fair and reasonable.” 

If the instruction were to be construed as establishing a binding 
administrative determination that the weighted average price on 
multiple awards is in fact the highest price that may be considered fair 
and reasonable, there would be presented a serious question as to the 
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propriety of all awards made at a higher price. In this aspect, how- 
ever, we would be inclined to regard the prescribed method of deter- 
mination as too arbitrary and unrealistic to be accepted. 

While we see no compelling reason in the statutes for requiring that 
awards for partial set-asides be made only by negotiation, as provided 
by paragraph IVE2 of Instruction 4100.9, or for requiring such awards 
to be made at higher prices than those at which awards may be made 
for unreserved portions of the same procurement, there appears to be 
no basis on which we may properly object to such requirements, since 
the negotiating authority generally is vested in the heads of the 
military departments, and the authority to effectuate the purposes of 
the Small Business Act is left primarily to the joint action of your 
agency and the procuring agencies. 

So far as concerns the particular invitation referred to, without 
reference to the DOD instructions, we find no specific statement in the 
“Special Instructions” that failure on the part of a small business 
bidder to meet the “fair and reasonable” price determined by the 
contracting officer will automatically preclude award to that bidder, 
although this might be implied from the affirmative statement of 
paragraph 5 that “Agreement on the part of the bidder to meet the 
‘fair and reasonable’ price shall result in award to that bidder.” The 
next-following paragraph, however, provides that “In the event that 
any part of the quantity set-aside cannot be awarded to small business 
concerns, the Government expressly reserves the right to award that 
quantity to the next-lowest bidders on the unreserved quantities 
whether small or large business.” Regardless of the DOD Instructions 
or of the negotiating authority of the administrative agency heads, we 
do not believe that any award under the last-quoted provision could be 
considered to be in the best interest of the Government if made at a 
price in excess of that which could be obtained by negotiation in the 
manner provided by paragraph 3. We therefore feel that we would 
be justified in requiring a certification by the contracting officer, in 
the event of any such award, that no small business bidders qualified 
under paragraphs 1 and 2 would accept a like award at the same price. 

Whether any awards should be made of the set-aside portion at 
prices in excess of the “fair and reasonable” price determined by the 
contracting officer in accordance with the terms of the invitation is a 
matter to be resolved by the procuring authority in the light of the 
pertinent regulations and directives, but so far as this Office is con- 
cerned we would not object to any such awards at prices not in excess 
of the next-higher bid on the unreserved portion for the same using 
activity. 
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Bids—Mistakes—Bidder’s Liability Upon Acceptance 


A contractor who effected complete delivery without any objection or claim of 
mistake in the price stated in the purchase order is precluded, upon a subsequent 
allegation of error, from receiving any amount in excess of the price stated in 
the purchase order. 


To the Secretary of the Army, September 4, 1956: 


Reference is made to a letter dated August 13, 1956, with enclosures, 
from the Assistant Secretary of the Army (Logistics), relating to 
a mistake in bid alleged by the Bing Crosby Minute Maid Corporation, 
Los Angeles, California, after the award of Purchase Order No. OAK 
22849-55, dated June 1, 1955, and delivery of the supplies called for 
thereunder. A decision is requested as to whether the contractor may 
be granted relief in this case. 

It appears from the record that under date of May 24, 1955, oral 
quotations were solicited by the Oakland and Los Angeles Quarter- 
master Market Centers, U. S. Army, for furnishing 2,735 dozen 6-oz. 
cans frozen lemonade juice, either Minute Maid, Birdseye, or Sunkist 
Brands, delivery to be effected on June 16, 1955. Quotations received 
were recorded by the purchasing agent in the amounts of $1.34, $1.20, 
and $1.123 per dozen cans, the low bid having been submitted by the 
Bing Crosby Minute Maid Corporation, through its San Francisco 
agent Wittenberg Ross. 

It is reported that, since it is the practice of procurement personnel 
at the Oakland Quartermaster Market Center to repeat telephone 
quotations, after recording the same on the Summary of Offerings, 
and since the difference in price between the subject vendor’s quotation 
and the quotations of the other vendors was not so substantial as to 
raise a suspicion that a mistake had been made, the contracting officer 
did not ask the subject vendor to verify its quotation. Accordingly, on 
May 24, 1955, notice of award was given to the Bing Crosby Minute 
Maid Corporation by telephone and Purchase Order No. OAK 
22849-55 was prepared for 2,735 dozen cans of lemonade juice at $1.123 
per dozen cans, extended to $3,071.41, and the same mailed to the 
vendor on June 1, 1955. On June 16, 1955, the vendor completed 
shipment of 2,736 dozen cans of Minute Maid Lemonade Juice to the 
Alameda Cold Storage Plant. 

The controversy in this case grows out of the contractor’s contention 
that its bid price was $1.23 per dozen cans instead of the price of $1.123 
per dozen cans set forth in the purchase order. In letter of July 
14, 1955, the contractor alleged that its telephonically quoted price 
had been $1.23 per dozen cans; that Mr. J. B. Bruzzone, Purchasing 
Agent at the Oakland Quartermaster Center, had read back a price of 
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$1.123 per dozen cans; that the error was called to Mr. Bruzzone’s 
attention and that he had promised to correct the mistake. There was 
transmitted here an affidavit executed by Mr. Bruzzone under date 
of January 24, 1956, and a memorandum for the record dated July 15, 
1955, in which Mr. Bruzzone stated that a Mr. Ross—representative 
of the contractor—quoted a price of $1.123 per dozen cans and that 
this price, in accordance with the usual practice, was read back to Mr. 
Ross, both at the time of the receipt of the quotation and at the time 
of the telephonic notice of award on May 24, 1955, and that Mr. Ross 
did not at either time question the price of $1.123 per dozen cans. 

In commenting upon the foregoing allegations, Mr. Horatio R. 
Rogers, Office of the Quartermaster General, stated in second endorse- 
ment dated July 16, 1956, among other things, that— 

Even if the conversation was as alleged by the contractor and, through a 
misunderstanding by the purchasing agent, the purchase order did not conform 


to the contractor’s quote, the contractor by delivering the items must be deemed 
to have accepted the purchase order. 


The purchase order issued in this case clearly specified a unit price 
of $1.123 per dozen cans and a total contract price of $3,071.41. In 
view of the contractor’s statement that at the time of the telephonic 
quotation the difference in prices was discussed, it is fair to assume 
that a reasonable man would have taken steps to ascertain whether 
the price set forth in the purchase order was that intended. It has 
been held that a contracting party must observe what he has reasonable 
opportunity for knowing and that a person is presumed to know these 
things which reasonable diligence on his part would bring to his 
attention. Vargas v. United States, 166 F. 2d 651. Whether we 
accept Mr. Bruzzone’s or the contractor’s version of the details of 
their conversation in connection with the original quotation, the un- 
disputed fact is that the purchase order was received by the contractor 
and complete delivery effected by it without any word of objection 
or claim of mistake in the price stated in the order. The general rule 
is to the effect that an order for goods is accepted by the shipment, 
within a reasonable time, of the goods consigned to the buyer in accord- 
ance with the terms of the order, such an act being regarded as‘a 
signification of the seller’s acceptance and approval of the contract, 
sufficient, without more, to render it complete and enforceable, 19 
A. L. R. 476. See Emerson-Brantingham Implement Company Vv. 
Lawson, 237 Fed. 877, and Lang & Gros Manufacturing Company v. 
Ft. Wayne Corrugated Paper Company, 278 Fed. 483. That the 
delivery was in fact made on the basis of the order in question is 
established by the fact that the contractor’s invoice cited the order 
number. 

Accordingly, on the basis of the facts of record and the law appli- 
cable thereto, there appears to be no basis for allowing the additional 
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compensation claimed in this case or any amount in excess of the 
price stated in the purchase order. 

The papers transmitted with the letter of August 13, 1956, are re- 
turned herewith. 


[B-128475 
Bids—Qualified—Rejection 


On the basis of supplemental evidence which indicates that a certification of 
performance by a bidder is ambiguous and an independent test report which 
indicates that the equipment offered by the bidder would not meet the advertised 
specifications, the bid must be regarded as unresponsive and objection to the 
rejection of the bid will not be continued. 


To the Secretary of the Army, September 5, 1956: 


Reference is made to letter dated August 30, 1956, with enclosures, 
from Mr. F. H. Higgins, Assistant Secretary of the Army (Logistics), 
with further reference to the protest of the Consolidated Diesel Elec- 
tric Corporation against the action of the Engineer Corps of your 
Department in refusing to award a contract to that corporation pur- 
suant to invitation No. DA~-ENG-11-184-56-F-609, issued by the Chi- 
cago Procurement Office, Corps of Engineers, U. S. Army, which 
protest was the subject of our decision of August 9, 1956, B-128475, 36 
Comp. Gen. 102, to you, holding that the contract awarded to Stewart 
and Stevenson Services, Inc., should be canceled. 

It is stated in the letter of August 30, 1956, that Stewart and Steven- 
son were notified to stop performance under the contract but that the 
contract had not been canceled due to the receipt of informal advice 
from our Office that the contractor would be afforded an opportunity 
to present its views in regard to the decision as it had requested. It 
was stated further that the Department of the Army had made a 
further review of the information previously submitted to our Office 
and, as a result, the Office of the Chief of Engineers had prepared an 
administrative report dated August 28, 1956, signed by Brigadier 
General David W. Heiman, USA, Assistant Chief of Engineers for 
Military Supply “For The Chief of Engineers,” which was forwarded 
with the letter of August 30, 1956, with the request that our decision 
be reconsidered in the light of the additional information contained 
therein. 

As stated in our decision, the invitation requested bids to be opened 
on May 31, 1956, for furnishing 334 electric generator sets conforming 
to purchase description dated February 29, 1956, and Amendment No. 
1, dated March 13, 1956, including the “exceptions and additions” 
thereto as set forth in the invitation. Addenda Nos. 2,3 and 4 changed 
some of the specifications requirements for the generator sets as origi- 
nally called for under the invitation. 
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Bidders were requested to quote as Bid “A” a unit price for furnish- 
ing the 334 generator sets f. o. b. carrier, origin, loaded, blocked and 
braced and/or to quote as Bid “B” a unit price for furnishing 117 
generator sets, f. o. b. Granite City, Illinois, 151 sets f. o. b. Guilderland 
Center, New York, and 66 sets f. o. b. Lathrop, California. It was 
provided also that award would be made for one type of delivery, 
that is, either under Bid “A” or Bid “B” but not under both and that 
the 334 sets would be awarded by lot. In connection with bids sub- 
mitted under Bid “A” (f. o. b. origin) it was specifically provided in 
paragraph 7 of the Special Terms and Conditions that such bids 
would be evaluated on the basis of the lowest over-all cost to the Gov- 
ernment and that applicable commercial rail and/or truck transporta- 
tion costs which would be most favorable, as determined by the 
Government, between bidder’s shipping point as set forth by the bid- 
der, and the designated destination, would be considered in determin- 
ing the lowest estimated cost to the Government. 

It was reported by the contracting officer in an administrative 
report furnished before our first decision was rendered that 65 sup- 
pliers were invited to bid on furnishing the equipment and that 9 
bids only were received. No explanation has been submitted or sug- 
gested as to why no bids were received from the other 56 prospective 
bidders. It was reported that in evaluating the bids received in 
accordance with the provisions of paragraph 7 the determination was 
made that the bids submitted by Consolidated Diesel Electric Corpo- 
ration and Stewart and Stevenson Services, Inc., were the two lowest 
bids received. It was reported also that Consolidated submitted an 
alternate bid which was not low. The bid of Consolidated was 
accompanied by a covering letter dated May 29, 1956, in which the 
bidder pointed out the following: 

(1) Page 8 of the invitation to bid covering Exceptions and Additions to 
the Procurement Description states “Paragraphs 4.2.2 through 4.3.2: Delete 
in their entirety and substitute: The diesel engine tests shall conform to 
Methods 201.0 thru 305.0 of Specification MIL-E-11278A”. This particular 
paragraph was deleted by Amendment No. 1, but then later reinserted by Amend- 
ment No. 3 to the invitation. We therefore have deleted the testing covered 
under Paragraphs 4.2.2 through 4.3.2 of the Procurement Description dated 
29 February 1956 and Amendment No. 1 dated 13 March 1956. 

If the tests called out under Paragraphs 4.2.2 and 4.2.3 of the Procurement 
Description mentioned above are desired at some later date, our price per unit 
will increase $70.00, or a total contract price increase of $23,380.00. 

(2) We propose furnishing the Buda Model 516 diesel engine. This engine 
has a displacement of 516 cubic inches and a continuous rating at sea level of 
128 brake horsepower. With deductions for altitude of 15%, temperature 2%, 
the engine produces 106 BHP for continuous operation at 5,000 ft. and 107° F. 
The Procurement Description requests 100 brake horsepower continuous for the 
above environmental conditions. The output of this engine will adequately 
power the 45 KW generating units under all operating conditions specified in the 


invitation. It will also be adequate for powering a 60 KW generator under all 
environmental conditions covered by the subject invitation. 

If it is required that a larger engine be furnished, the supercharged version 
of the 516 Buda engine, rated at 140 horsepower, is offered with a net increase 


in price per unit of $331.50, or a total increase in contract price for 334 units 
of $110,721.00. 
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As the contracting officer was in doubt as to whether the engine 
offered would comply fully with the advertised requirements, the bid- 
der was requested to furnish a certification, supported by a certifi- 
cation by the engine manufacturer, that the engine without the super- 
charger would develop 100 hp net continuous 1714 to 2000 RPM in- 
cluding all accessories at an altitude of 5000 feet (24.9 inch mercury) 
at an ambient temperature of 107 degrees F. when tested in accordance 
with MIL-E-11278A test method 107.3. In response to that telegram, 
Consolidated wired the contracting officer that it would furnish at its 
bid price of $7,950 each generating sets equipped with engines rated 
at 100 hp net continuous at 1714 to 2000 RPM, including all acces- 
sories as required and in accordance with the specifications and test 
method referred to, and quoted from a telegram from Allis-Chalmers 
which stated that the 516 diesel without supercharger would develop 
100 horsepower net continuous at 1846 RPM including all accessories 
as required. The contracting officer reported that in the final evalua- 
tion of the bids it was determined by him that the low bid of $7,950 
was qualified and that Consolidated limited its liability when it speci- 
fied a particular make and model engine and added that a larger 
engine, if required, would be furnished at an increase in price. The 
contract was then awarded to Stewart and Stevenson on the basis 
of that concern’s bid f. o. b. Houston, Texas. 

Consolidated protested to our Office against the action of the con- 
tracting officer in refusing to award the contract to that bidder on the 
basis that its bid complied fully with all the advertised requirements 
and that the covering letter of May 29, 1956, if for consideration at 
all, having been signed by an employee who was not authorized to sign 
bids on behalf of the corporation, was informational only and was not 
intended to limit the bidder’s liability. On the basis of the informa- 
tion thus before us we held that Consolidated’s bid should have been 
regarded as responsive to the advertised requirements of the specifi- 
cations. 

Representatives of Stewart and Stevenson appeared before this 
Office on August 24, 1956, and protested the conclusion reached in the 
decision, contending that Consolidated’s bid was not only not respon- 
sive but in fact was not the lowest received. Their position was set 
forth in a letter dated August 27, 1956, wherein it was pointed out 
that the covering letter of May 29, 1956, did not offer an engine that 
would develop 100 hp net continuous as required by the applicable 
specifications and was contended that Consolidated changed its bid 
when it made the certification after the bids were opened and did 
not refer to the so-called Buda 516 engine. Also, Stewart and Stev- 
enson furnished in substantiation of its contention that the Buda 
Model 516 naturally aspirated would not meet the horsepower re- 








196 DECISIONS OF THE COMPTROLLER GENERAL [86 


quirements copies of Nebraska Tractor Test No. 581, conducted July 
9 to 13, 1956, by the University of Nebraska. In addition to the fore- 
going, Stewart and Stevenson make the point that Consolidated’s 
bid of $7,950 per unit was not low because the tests covered by para- 
graphs 4.2.2 thru 4.3.2 of the purchase description, which paragraphs 
were eliminated, can be required by the contracting officer under para- 
graphs 4.1 through 4.1.3 of the purchase description and the con- 
tractor has furnished a copy of a letter dated June 5, 1956, to the 
Chicago- Procurement Office, Corps of Engineers, supplementing a let- 
ter dated June 4, 1956, which in turn had confirmed a telephone con- 
versation between representatives of the company and the Chicago 
Procurement Office. The letter of June 5 stated Stewart and Steven- 
son’s interpretation to be that all tests outlined in paragraphs 4.2.2 
through 4.3.2 of the purchase description would actually be required 
and that “in pricing and submitting our bid we have included all the 


tests covered by paragraphs 4.2.2 through 4.3.2 in the bid which we 
submitted.” 


The specific reasons for rejection of Consolidated’s bid as reported 
in the administrative report forwarded with the letter of August 30, 
1956, are as follows: 


a. Consolidated Diesel proposed to furnish a Buda Model 516 diesel engine as 
a component to the generator unit without committing itself to meet all specifi- 
cation requirements both for the engine and the complete generator unit. Since 
an award can only be made on an acceptance of a bid as submitted by the bidder, 
acceptance of this bid would permit Consolidated Diesel to use the Buda Model 
516 diesel engine, with the stated characteristics, whether it complied with speci- 
fication requirements or not. Use of this engine as bid could result in conflicts 
with over-all requirements set forth in paragraph 3.6 of the purchase description 
for the generator unit: viz., Item 1-Weight, Item 2—Dimensions, Item 3c—Vibra- 
tion, Item 6—Storage, Item 8—Ease of Maintenance, Item 17—Lubrication, Item 
18—Resistance to Natural Conditions, Item 21—Stability and Item 57—Parallel 
Operation. In addition to over-all generator requirements, it would appear that 
Consolidated could ignore the many engine requirements set forth in paragraph 
8.6 of the purchase description for the generator set and in the purchase de- 
scription of the Diesel Engine itself to the extent that they are in conflict with 
the specific make and model engine, as bid. 

b. The statement in the bid that “the output of this engine will adequately 
power the 45 KW generating units under all operating conditions specified in 
the invitation” cannot be interpreted to mean that all specification require- 
ments for the engine and the generator unit will be met with this engine. The 
statement goes only to the horsepower output under all operating conditions 
which is only part of the full specification requirements. Moreover, the state- 
ment is considered to be also qualified as to horsepower output as stated in the 
following subparagraph. 

ce. Bidder’s statement that an increase in price of $110,712.00 will be made if 
a larger engine, the super-charged version of the 516 Buda engine, is required 
shows that the bidder did not intend its basic bid to unconditionally meet all 
horsepower requirements under all specification environmental conditions. The 
super-charged version of the 516 Buda engine may very well be required to meet 
contract specifications as contended by Stewart & Stevenson Services. If such 
turns out to be the case the Government will be obligated to pay an additional 
$110,712.00 since the bid is all too clear on this point, and under such circum- 
stances it is difficult to understand how the basic bid on the Buda Model 516 
diesel engine can be construed to be an unqualified bid. 

d. Clarifications submitted by Consolidated Diesel subsequent to bid opening 
are not considered proper for consideration in this case since such clarifications 
clearly attempt to remove qualified aspects of the bid and therefore operates to 
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amend the bid. To permit such practice gives the bidder the opportunity subse- 
quent to bid opening to withdraw or validate his bid. Amendment of bids 
subsequent to bid opening is not only contrary to the terms and conditions of the 
Invitation but is prejudicial to other bidders. 


The views of the contracting officer with respect to the testing and 
inspection services covered by 4.2.2 thru 4.3.2 are set forth in a tele- 
type message dated August 28, 1956, which was quoted in the above 
administrative report, as follows: 


It is opinion of the Contracting Officer under Invitation No. DA-ENG-11-184- 
56-F-609, the contractor was required under Paragraph 4.1 and 4.1.2 of the 
Purchase Description dated 29 February 1956 to perform such tests of the com- 
plete generator set as may be deemed necessary and required by the Contracting 
Officer, including but not limited to any one or all of the tests set forth under 
the eliminated Paragraph 4.2.2 through 4.3.2. The specific elimination of Para- 
graphs 4.2.2 through 4.3.2 did not preclude the Government from having the con- 
tractor perform any one or all of these tests, as these tests are specifically set 
forth in Mil-G-10228. Paragraph 4.1.1 of the purchase description gives the 
Government the right to require the contractor to perform such inspection and 
test of the equipment as it may deem necessary to determine conformance with 
the purchase description. Paragraph 4.1.2 specifically provides that such tests 
as are required shall be conducted in accordance with the test methods for such 
tests as are set forth in Specification MIL—G-10228 as applicable and that any of 
these tests which are determined to be required by the Government “shall be 
conducted by the contractor under the supervision of the Government inspector”. 
In other words, the cost of conducting such of these tests as are required are to 
be borne by the contractor. 

The Consolidated Diesel Electric Corporation in its letter accompanying its 
bid stated that if the tests as covered by Paragraphs 4.2.2 and 4.3.2 are required, 
$70 would have to be added to its unit prices as bid. With this condition in 
Consolidated’s bid if the Government sought to test the unit under 4.2.2 and 
4.3.2 of the purchase description, the Government would be liable for this addi- 
tional $70 per unit, and if tests in the other eliminated paragraphs are required, 
the Government would be required to negotiate an additional price therefor. 
On this basis, at least $70 would be required to be added to Consolidated’s unit 
price as bid and its bid would therefore not be low and therefore unacceptable 
for award. 


On the basis of the supplemental information and evidence pre- 
sented it now appears reasonably established that the bid of the 
protesting bidder as first submitted was not sufficiently responsive 
to constitute an unqualified commitment to conform to the specifica- 
tion requirements. The bidder's clarifying certification that it would 
furnish for the price of $7,950 each generating sets equipped with 
engines rated 100 HP net as required shows that it supplied the word 
“net” in its certification which had been omitted in the covering letter 
and at the same time failed to mention the Buda engine by name. 
This could have been an attempt to qualify the statement in the cover- 
ing letter which the contracting officer contends was intended to 
limit the bidder’s liability to the Buda Model 516 unless a larger 
engine should be required, in which event the supercharge version 
of the 516’’ Buda was offered at additional compensation to the United 
States. Considering the confused and ambiguous manner in which 
the letter was written and the independent evidence now at hand in 
the form of the Nebraska test report referred to above which indicates 
that the Allis-Chalmers engine having a displacement of 516 cubic 
inches would not meet the full net horsepower requirements of the 
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advertised specifications, on this point alone we would not feel justi- 
fied in holding that the action of the contracting officer in disregarding 
Consolidated’s bid was so clearly erroneous as to require further 
objection to the award as made. 

With respect to the inspection and testing services, it was provided 
on page 3 of the invitation that paragraphs 4.2.2 through 4.3.2 of the 
purchase description should be deleted in their entirety and that there 
should be substituted therefor the statement “The diesel engine tests 
shall conform to Methods 201.0 through 305.0 of Specification MIL- 
E-11278A dated January 4, 1956.” This particular provision was 
deleted by addendum No. 1, dated May 7, 1956, but addendum No. 1 
was canceled in its entirety by addendum No. 3, dated May 16, 1956. 
Under this substituted provision the diesel engine production control 
tests were to conform to methods 201.0 through 206.0 and the produc- 
tion tests were to conform to methods 301.0 through 305.0 of specifi- 
cation MIL-E-11278A. As stated by .the contracting officer, para- 
graph 4.1 of the purchase description provides that “The equipment 
and the preparation for delivery thereof shall be given such inspection 
and tests as may be necessary to determine conformance with this 
purchase description.” Paragraph 4.1.1 classifies inspection and test- 
ing as preproduction and production control and paragraph 4.1.2 
provides that “Tests shall be conducted by the contractor under super- 
vision of the Government inspector” and that “Unless otherwise 
specified herein, such tests as are required shall be conducted in 
accordance with specification MIL—G-10228 as applicable.” This 
military specification is an omnibus specification which covers methods 
for testing generators and engine-generator sets. It does not estab- 
lish limiting values for the results of the tests nor does it enumerate 
the tests required for any specific generator or generator sets. It 
appears, as stated by the contracting officer in the teletype report 
quoted above, that the inspection and tests covered by paragraph 
4.2.2 through 4.3.2, respectively, of the purchase description are pro- 
vided for in MIL—G-10228 and that they will be required by the con- 
tracting officer. As indicated above, Stewart and Stevenson’s bid was 
based upon such tests being conducted. Also, as pointed out by the 
contracting officer, if the inspection and tests in question should be 
required the Government would be liable for at least the additional 
sum of $70 per unit under the bid of Consolidated. Indeed, on the 
basis of Consolidated’s own statement as contained in its letter of 
May 29, 1956, the additional charge of $70 would cover only the tests 
specified in paragraphs 4.2.2 and 4.2.3, not all of the tests required 
by paragraphs 4.2.2. through 4.3.2. 

Consolidated’s representatives have filed with our office a letter of 
August 31, 1956, questioning the method of evaluating the bids in this 
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case. It is claimed that the freight cost from Stamford, Connecticut, 
its f. o. b. point of delivery, to the destinations stated in the bid 
schedule was not computed on the basis most favorable to its bid as 
required by paragraph 7 of the Special Terms and Conditions and 
that, if the bids had been properly evaluated, its bid would have been 
low even with the $70 per unit added to its bid. It again must be 
considered, however, that the protesting bidder made no reference to 
certain of the tests which it claims were eliminated from the speci- 
fications and that in the event the Government should require the 
tests not mentioned—which it is understood will be required—an 
additional price therefor would have had to be negotiated with Con- 
solidated. It would thus appear that in properly evaluating the 
Consolidated bid the cost of the tests covered by the unmentioned 
paragraphs should be added to that bidder’s price. Such cost, not 
being provided for in Consolidated’s bid, would preclude an exact 
evaluation of that bid. Thus, that company’s bid, even if evaluated 
on the basis now contended for by representatives of the company, 
would not necessarily be low. 

In view of all these facts we will not continue our objection to the 


administrative action taken in rejecting the bid of Consolidated Diesel 
Electric Corporation. 


[B-128757] 


Quarters Allowance—Dependents—Confinement in Penal 
Institutions 


A member of the uniformed services who has not refused to support or been 
absolved from supporting his wife, who is contined in a penal institution pending 
trial or serving a sentence of more than thirty days, has a dependent wife 
within the meaning of section 102 (g) of the Career Compensation Act of 1949 
So as to be entitled to increased quarters allowance on her account. 

A member of the uniformed services who has not refused to support or has 
been absolved from supporting his unemancipated, unmarried, legitimate, minor 
child who is confined in a reform school or similar correctional institution for 
more than 30 days has a dependent child within the meaning of section 102 (g) 
of the Career Compensation Act of 1949 so as to be entitled to increased quarters 
allowance on account of the dependent. 

Even though mere conviction and imprisonment of the wife or legitimate, un- 
married, minor child of a member of the uniformed services will not affect the 
member's right to basic allowance for quarters, cases which are doubtful and 
for which no general rule can be enunciated, as well as cases which involve 


extended confinement, should be submitted to the Comptroller General for 
decision. 


To the Secretary of Defense, September 5, 1956: 


Reference is made to letter dated July 25, 1956, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision on two 
questions which have arisen in connection with the right of a member 
of the uniformed services to be credited with a basic allowance for 
quarters on account of a lawful wife or an unmarried legitimate minor 
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child as defined in section 102 (g) of the Career Compensation Act of 
1949, 63 Stat. 804, 37 U. S. C. 231 (g). 

The questions on which a decision is requested are set forth in Com- 
mittee Action No. 146 of the Military Pay and Allowance Committee, 
Department of Defense, transmitted as an enclosure, as follows: 


1. Should a member be credited with basic allowance for quarters as a member 
with dependents, if otherwise eligible thereto, on account of a lawful wife or 
unmarried legitimate child under twenty-one years of age while said wife or 
child is in confinement pending trial or serving a sentence to confinement of more 
than 30 days in a penal institution, Federal or otherwise, for the commission of 
a felony or misdemeanor? 

2. Would the answer to Question #1 be the same in the case where the mem- 
ber's only dependent is an unmarried legitimate child under twenty-one years of 
age who is remanded to a reform schvol or similar correctional institution? 


Section 102 (g) of the Career Compensation Act provides in part: 
The term “dependent” shall include at all times and in all places the lawful 


wife and unmarried legitimate children, under twenty-one years of age, of any 
member of the uniformed services * * *. 


The problem is shown by the discussion in the Pay and Allowance 
Committee action, which relates the facts and conclusion of the Court 
of Claims in the case of Robey v. United States, 71 C. Cls. 561, and sub- 
sequent decisions of that court and of this Office which limit the scope 
of the Robey case strictly to those situations which the statute may not 
have contemplated as arising under the normal relationship of husband 
and wife. Those decisions recognize that, notwithstanding the literal 
terms of the statute, the provisions for the payment of quarters al- 
lowance for dependents are not intended to confer an outright gratuity 
on members who repudiate their obligations to support their depend- 
ents or who are wholly absolved of such obligation. The emancipation 
theory of unmarried minor children also is referred to in the Committee 
discussion as having some possible bearing on the answer to the ques- 
tions. Specific reference is made to the following cases: Straus v. 
United States, 73 C. Cls. 690; Abson v. United States, 73 C. Cls. 442; 
Heritage v. United States, 81 C. Cls. 492; Rawlins v. United States, 93 
C. Cls. 231; Briggs v. United States, 116 C. Cls. 638; 26 Comp. Gen. 
514; 33 Comp. Gen. 308, and 34 Comp. Gen. 16 and 101. 

While the conviction and imprisonment of a spouse may be grounds 
for divorce, they do not dissolve a marriage. Vernier’s American 
Family Laws, Volume II, sections 69, 120; Nelson on Divorce and 
Annulment (2d ed.), Volume I, section 8.02. Involuntary separation 
of the spouses by conviction and imprisonment of either of them does 
not operate as a severance of the marital relation. Sitterson v. Sitter- 
son, 191 N. C. 319, 131 S. E. 641; annotations, 51 A. L. R. 770. Con- 
finement as an inmate in a penal institution, Federal or otherwise, 
of a dependent of a member of the uniformed services may not reason- 
ably be considered the equivalent of furnishing public quarters so as 
to deprive the member of a basic allowance for quarters on account 
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of either a lawful wife or an unmarried minor child, and unless 
coupled with conduct on the part of the member such as would war- 
rant application of the principle of the Robey case, the confinement of 
a dependent should not affect the member’s right in the ordinary case. 
As a practical matter, the member may be subjected to substantial 
additional expense in such cases. Of course, the duration of confine- 
ment might be a factor for consideration. As an extreme example, 
a sentence of life imprisonment would create much doubt as to the 
propriety of indefinitely continued payments of the allowance in the 
absence of a showing of some continued support or expenses incurred 
on the dependent’s account. 

Respecting the emancipation of children of a member of the uni- 
formed services, the Pay and Allowance Committee refers to our de- 
cision of October 25, 1926, 6 Comp. Gen. 288, concerning the right 
of an officer of the Navy to an increased rental and subsistence allow- 
ance on account of an unmarried minor child attending the Naval 
Academy and in the Committee Action there is quoted an extract 
from that decision, at page 290, as follows: 

* * * It is inconceivable that the Congress could have intended to include 
in the phrase “unmarried children under twenty-one years of age” (as found 
in Sec. 4, Act of 10 June 1922 as amended) a son who has been emancipated 
by appointment as a midshipman for his manumission is more complete than 


that of a minor son who contracts marriage, the statute expressly excluding 
the latter from the term “dependent.” 


The conclusion there expressed was predicated mainly on the facts, 
that when a candidate is appointed as midshipman and admitted 
to the Naval Academy, he has signed articles, with the consent of his 
parent or guardian, by which he binds himself to service in the United 
States Navy during the pleasure of the President (including time 
at the Naval Academy) unless sooner discharged ; that he is provided 
quarters, rations, and a course of technical training; that from the 
time he enters the academy until his graduation, each of the twenty- 
four hours of his day is controlled by rigid and specific regulations; 
and, quoting further from the decision, it was said : 

It is a form of indenture or apprenticeship in which the parent surrenders 
practically all parental control and responsibility and the obligation of support 
and education is assumed by the United States. It may be classed as equiv- 
alent to the duties of a foster parent by adoption. With his own.and his 
parents’ consent the midshipman becomes in fact a child or ward of the 
Government. It has even been held when a minor enlists in the Army or 


Navy that the enlistment operates as an emancipation. Commonwealth v. 
Morris, 1 Phila. (Pa.) 381; Baker v. Baker, 41 Vt. 55; 29 Cyc. 1625. 


It can hardly be said that the confinement of a member's unmarried 
minor child in a reform school or similar correctional institution has 
the same incidents and effect as the attendance of a minor child at 
one of the service academies or the enlistment of a minor child in 
one of the uniformed services, so as to operate as an emancipation. 
Such confinement may have for its purpose, in addition to exacting 
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a penalty for a wrong committed, the more important purpose of 
aiding in rehabilitation or education and even the individual’s pro- 
tection and safety. It is reasonable to assume that the member’s 
interest in the education and welfare of his minor child and his will- 
ingness to contribute for such purposes will continue during the period 
of confinement. It is our understanding that in some instances the 
parents of minor children may be required by law to reimburse the 
State, or a subdivision, for his upkeep during the period of confine- 
ment. 

In the circumstances we may not, as a general proposition, view 
the mere conviction and imprisonment of a member’s lawful wife or 
unmarried minor child as affecting his right to a basic allowance for 
quarters on account of either of them, except where it is shown that 
the member has refused to support them, or that he has been absolved 
from supporting them. However, in view of the doubt which may 
arise in cases of protracted confinement and the numerous circum- 
stances and conditions which may be involved in those cases, as to 
which no general rule can safely be enunciated, any such cases where 
the confinement may extend beyond five years together with any other 
doubtful cases, should be presented here for decision as they arise, 
so that the facts may be evaluated. 

The submitted questions are answered accordingly. 


[B-127288] 


Transportation—Rates—Lowest Lawfully Available 


As a result of the Land-Grant Equalization Agreement entered into by a carrier 
with the United States under the provisions of section 22 of the Interstate Com- 
merce Act, which entitles the United States to reduced rates, the transportation 
charges for a freight shipment is based on the lowest net rates lawfully available 
between origin and destination via the Government selected route, notwithstand- 
ing the shipment did not, and probably would not, move via the route selected. 


To Missouri Pacific Railroad Company, September 7, 1956: 


Consideration has been given to your letter of March 8, 1956, re- 
questing review of the settlement dated February 16, 1955, which dis- 
allowed your claim, in your bill 13473—A, for $420.96. Your claim was 
for additional charges alleged to be due for the transportation of 24 
shipments of freight automobiles from St. Louis, Missouri, to Fort 
Crook, Nebraska, during March 19438. 

Originally, you claimed and were paid charges of $3,006.96 for this 
service, computed at a commodity rate of 81 cents per 100 pounds, 
reduced by deductions for land grant. In the audit of this payment, 
our Transportation Division determined that the proper land-grant 
route over which to compute these charges was via the Illinois Central 
Railroad Company to La Salle, Illinois, the Chicago, Rock Island and 
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Pacific Railroad to Burlington, Iowa, and the Chicago, Burlington 
and Quincy Railroad to Fort Crook. Since the 81-cent commodity 
rate was not applicable via this route, the proper charges were deter- 
mined by use of an aggregate of intermediate rates totaling 81 cents 
per 100 pounds (made 48 cents and 33 cents per 100 pounds to and be- 
yond Kansas City, Missouri), less appropriate land-grant deductions. 
On this basis, the Transportation Division determined that the proper 
charges were $2,086, and deducted the resulting overpayment of 
$420.96 from amounts otherwise due you. 

Your request for review is predicated on the contention that our 
Transportation Division, in settling the charges on the basis of the 
aggregate of intermediate rates less land-grant deductions, assumed 
authority to override conference rulings issued by the Interstate 
Commerce Commission in 1907 and 1908 relating to the precedence of 
commodity rates over class rates. These rulings, however, were re- 
scinded in their entirety by the Interstate Commerce Commission, 
effective December 28, 1928. See 3 Interstate Commerce Act, An- 
notated, page 1894. 

Even had these conference rulings remained in effect, however, they 
would not have been violated by the Transportation Division’s action, 
since the charges were computed in exact compliance with the pub- 
lished tariff provisions. From the charges so determined, applicable 
land grant was deducted. Also, section 15 (8) of the Interstate Com- 
merce Act vests in the shipper the statutory right to route his ship- 
ment and places on the carriers the obligation to observe the shipper’s 
routing. See Southard Feed Milling Co. v. Chicago & Alton R. R. Co., 
174 I. C. C. 35-37, and F. W. Brownyard v. Union Pacific R. R. Co., 
148 I. C. C. 444-445. For these shipments from St. Louis, Missouri, to 
Fort Crook, Nebraska, the United States selected a land-grant route 
via La Salle and Burlington. Had the shipments been forwarded 
via that route, the charges payable would have been based on the 
combination of rates on file with the Interstate Commerce Com- 
mission which applied via that route, less proper land grant. The 
total charge for this transportation would have been $2,086. 

The fact that the shipments did not, and probably would not, move 
via the land-grant route selected is immaterial. This is so because 
the Missouri Pacific Railroad Company, as well as other carriers, 
entered into a rate-niaking agreement, the freight Land-Grant Equali- 
zation Agreement, with the United States, under the provisions of 
section 22 of the Interstate Commerce Act. The carriers agreed to 
accept for the transportation of property shipped for the account of 
the United States, and for which the United States is lawfully en- 
titled to reduced rates via land-grant roads, the lowest net rates law- 
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fully available, as derived through deductions because of land-grant 
distance from lawful rates filed with the Interstate Commerce Com- 
mission, applicable from origin to destination at the time of move- 
ment. Under the terms of this agreement, the land-grant route is 
chosen merely for the purpose of determining the lowest net rate 
lawfully available. See Southern Railway Co. v. United States, 322 
U. S. 72. 

Since your bill 13473-A was settled in accordance with these 
principles, the settlement is sustained. 


[B-128507] 


Postal Service—Compensation—Automatic Promotions— 
Date To Be Commenced 


The term “calendar weeks” in section 401 (a) of the Postal Field Service Com- 
pensation Act of 1955, which provides for automatic salary step-increases after 
completion of fifty-two calendar weeks of service, refers to the beginning day 
of a week, and, therefore, Saturday, which has been established as the first 
day of the pay period, may be used for computation of postal service under 
section 401. 

Postal employees who are permitted by section 403 of the Postal Field Service 
Compensation Act of 1955 to retain the anniversary date established under the 
act of July 6, 1945, for automatic promotions, are entitled to their initial step- 
increase under the 1955 act at the beginning of the pay period following com- 
pletion of fifty-two weeks of service counted from the date of their last auto- 
matic promotion under the 1945 act. 


To the Postmaster General, September 7, 1956: 


In letter dated July 3, 1956, file 800, the Deputy Postmaster General 
presents two questions involving the interpretation of the Postal Field 
Service Compensation Act of 1955, 69 Stat. 88, Public Law 68. 

The first question concerns the meaning of the term “calendar weeks” 
as used in section 401 (a) of the act, 69 Stat. 122, 39 U.S. C. Supp. ITI, 
981 (a), which provides as follows: 


Sec. 401 (a) Except as to a substitute employee in the Postal Transportation 
Service whose position is allocated to salary level PFS-—5 as a distribution clerk 
in a railway or highway post office, each employee whose position is allocated 
to the Rural Carrier Schedule, the Fourth-Class Office Schedule, or salary level 
PFS-9 or a lower salary level of the Postal Field Service Schedule, who has not 
reached the highest step for his position, shall be advanced successively to the 
next higher step for his position at the beginning of the first pay period follow- 
ing the completion of each fifty-two calendar weeks of satisfactory service, if no 
equivalent increase in basic salary from any cause was received during such 
period of fifty-two calendar weeks. The benefit of successive step-increases 
shall be preserved, under regulations prescribed by the Postmaster General, for 
employees whose continuous service is interrupted by service in the Armed 
Forces. [Italics supplied.] 


The Deputy Postmaster General states that your Department con- 
siders the word “calendar” as defining the length of the week rather 
than as designating the beginning day of a week as registered on a 
calendar in general use, but that some doubt has arisen as to the pro- 
priety of your view because of our holding in answer to question 14 
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in our decision of July 28, 1945, 25 Comp. Gen. 121, 134. That de- 
cision did not involve a construction of the term “calendar week” al- 
though we held therein that an employee who completed his waiting 
period for a within-grade salary advancement under section 402 of the 
Federal Employees Pay Act of 1945, 59 Stat. 299, 5 U. S. C. 667 (a) 
(1946 Ed.), on Sunday would not be entitled to such advancement until 
the beginning of the next pay period two weeks hence. The decision 
was predicated primarily upon the fact that Sunday had been estab- 
lished administratively as the beginning of the week for work and pay 
purposes. However, we do not regard that decision as controlling 
upon the question you now present. 

The term “calendar week” normally is regarded as a block of seven 
days registered on a calendar in general use beginning with Sunday 
and ending on Saturday. See Words and Phrases, Permanent 
Edition, Volume 6, under the heading “Calendar Week.” It may be 
strongly argued, therefore, that such is the construction that should 
be placed upon the term “calendar weeks” as used in section 401 (a) 
of Public Law 68. We note, however, a marked similarity between 
the provisions of section 401 (a) of Public Law 68 and those appearing 
in section 701 (a) of the Classification Act of 1949, 5 U.S. C. 1121 (a), 
providing for within-grade step advancements following the com- 
pletion of “each fifty-two calendar weeks of service.” Also as pointed 
out in the letter of July 3, section 25.11 (e) of the Federal Employees 
Pay Regulations promulgated by the Civil Service Commission defines 
“calendar week” as a “total of any 7 calendar days before, beginning 
with, or after a specified day.” It is reasonable to consider, therefore, 
that the Congress in enacting section 401 (a) of Public Law 68 used 
the term “calendar weeks” in the same sense that the term “calendar 
week” had been defined under the Federal Employees Pay Regulations 
and applied in construing the similar provisions contained in section 
701 (a) of the Classification Act of 1949. Hence, we have no objec- 
tion to your regarding Saturday—the first day of the pay period 
established for the Postal Field Service by the Postmaster General 
in accordance with section 810 of Public Law 68, 39 U. S. C., Supp. 
IIT, 951 note—as the first day of a calendar week for the purpose of 
applying the provisions of section 401 (a) of that act. See, generally, 
B-126245, December 29, 1955. 

The second question concerns the adjustment of the service credits 
of the employees who retain their “anniversary dates” in accordance 
with section 403 of Public Law 68, 39 U.S. C., Supp. III, 983. That 
section is in part as follows: 

Sec. 408. In order to retain to the maximum possible extent promotion credits 
earned by employees under the Act of July 6, 1945, as amended, and in order to 
prevent the advancement by step-increases of junior employees ahead of senior 
employees, employees whose basic salaries are adjusted on the effective date of 


the schedules in this Act shall establish credit toward advancement by step- 
increases under section 401 in the following manner: 
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(1) Each employee in the automatic grades who had not reached the maximum 
grade for his position under the provisions of the Act of July 6, 1945, as amended, 
shall retain the anniversary date established for his next automatic promotion 
under such Act unless the amount of increase in basic salary which he receives 
upon adjustment to the appropriate schedule is equal to or greater than the 
difference between the salary for his automatic grade and the next higher auto- 
matic grade for his position under such act. 


Our view is requested as to whether under the quoted section step- 
increases may be granted (1) at the beginning of the first biweekly 
pay period after the completion of 52 calendar weeks of service 
counted from the date of the last automatic promotion under Public 
Law 134, 79th Congress, 39 U. S. C. 871, or (2) at the beginning of 
the first biweekly pay period following the date the employee next 
would have been entitled to an automatic increase had Public Law 
134 remained in effect. While a literal construction of the language 
“shall retain the anniversary date established for his next automatic 
promotion under such act” (Public Law 134) leads to the conclusion 
that an automatic step-increase in compensation under section 403 
of Public Law 68 can be granted only at the beginning of the pay 
period following the date established as the constructive date of an 
employee’s next automatic promotion under Public Law 134, we do 
not consider that this conclusion is required. 

The Deputy Postmaster General points out that under the second 
construction of section 403 (1) 39 U. S. C., Supp. ITT, 983 (1), an 
employee who retains his anniversary date under that section would 
be required to serve at least one calendar year from the date of his 
last automatic increase under Public Law 134 to qualify for his initial 
step-increase at the beginning of the next ensuing pay period. This 
would result from the requirement in Public Law 134 that an employee 
must have one year’s satisfactory service in grade to be eligible for 
an automatic promotion. On the other hand, the period of service 
prescribed in section 401 of Public Law 68, 39 U.S. C., Supp. IIT, 981, 
necessary to qualify for a step-increase at the beginning of the pay 
period next following completion thereof is 52 weeks. Also, it is clear 
that the waiting period of those employees who retain their anniver- 
sary dates under section 403 will be, after their initial step-increase 
under Public Law 68, 52 weeks from the date of their preceding step- 
increase. Hence, despite the literal language of section 403 (1) the 
intent of the automatic advancement provisions of Title 4 of the 
act, considered as a whole appears to be that such advancements would 
in all otherwise proper cases become effective at the beginning of the 
first pay period following 52 calendar weeks of service. In this con- 
nection we recognize that one of the basic purposes of the reclassifi- 
cation of the postal field service under Public Law 68 was to remove 
inequities and secure greater uniformity in benefits based upon the 
principle of equal pay for equal work. A conclusion that would 
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require certain employees to serve longer periods than others to qualify 
for step-increases at the beginning of the pay period next following 
the completion of the required period of service would be inconsistent 
with this principle. 

Accordingly, and for the other reasons specified in the Deputy 
Postmaster General’s letter, we conclude that employees who retain 
their anniversary dates in accordance with section 403 of Public Law 
68 are entitled to their initial step-increase under such law at the 
beginning of the pay period following completion of 52 weeks of 
satisfactory service counted from the date of their last automatic 
promotion under Public Law 134. 


[B-128623] 


Traveling Expenses—Air/Sea Round-Trip—Use of Foreign 
Vessels—Canal Zone Employees 


Employees of the Panama Canal Company and Canal Zone may be authorized 
to travel on home leave by air en route to the United States and to return to the 
Canal Zone by sea to the extent that the cost of such modes of transportation does 
not exceed the round-trip fare by air or sea, whichever is greater. 


In view of the intermittent sailings of American ships from the Canal Zone to 
the west coast of the United States, American ships may be considered as un- 
available within the purview of section 901 of the Merchant Marine Act, 1936, 
so that foreign ships may be utilized by Panama Canal Company and Canal Zone 
employees whose actual residences are not in the west coast area but who are 
traveling to the west coast for either repatriation or home leave, provided that 
the travel allowance does not exceed the cost of travel to the employees’ places 
of actual residences in the United States. 


To the Governor of the Canal Zone, September 11, 1956: 


Reference is made to your letter of July 9, 1956, requesting our de- 
cision upon two questions arising in the administration of section 7 of 
the Administrative Expenses Act of 1946, 5 U.S. C. 73b-3, as amended 
by the act of August 31, 1954, Public Law 737, 68 Stat. 1008. 

The first question you present is whether air/sea transportation (i.e., 
Canal Zone to United States by air and return by sea) may be author- 
ized for official travel of Panama Canal Company and Canal Zone 
Government employees to the extent that the cost does not exceed the 
cost of round trip by sea or air, whichever is the greater. We under- 
stand your question relates to travel to and from the United States 


for vacation purposes. Your letter states that: 

Nowadays, many employees, with the view of spending as much time in the 
United States as possible and still avail themselves of the opportunity for the 
rest and relaxation offered by a sea journey, plan their trips on the basis of 


air travel to the United States and return to the Canal Zone by ship, generally 
utilizing ships of the Company owned and operated Panama Line. 


Your letter further states that the cost of air/sea transportation— 
Canal Zone to United States by air and return by sea—would exceed 
the cost of round-trip transportation by air and that, accordingly, the 
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air/sea transportation mode of travel has not been authorized. Addi- 
tionally, you express the belief that air/sea travel to the same extent 
as sea/air travel is administratively desirable from the standpoint of 
employee morale and is conducive to increased efficiency. You point 
out, in that connection, that some employees travel to the United States 
by ship and return to the Canal Zone by air. Also, you say that both 
sea/air and air/sea transportation costs are less than round-trip sea 
transportation and that combination sea/air transportation—Canal 
Zone to United States by sea and return by air—has been regularly au- 
thorized as the cost is less than round trip by sea. 

Our decision in 26 Comp. Gen. 787, which held generally that an 
employee using one-way tickets would be limited to the ultimate round- 
trip cost by the going mode of transportation, was concerned pri- 
marily with the application of paragraph 16 of the Standardized Gov- 
ernment Travel Regulations which requires the use of round-trip 
tickets “whenever practicable and economical” in the absence of offi- 
cial justification. B-100509, February 8, 1951. However, in the 
present situation, the use of air/sea transportation would result in a 
savings to the Government, that being under the cost of the approved 
round trip by sea. This would be in consonance with the economy 
intent of the Standardized Government Travel Regulations. There- 
fore, to the extent that the cost of air/sea transportation does not 
exceed the cost of round trip by sea or air, whichever is greater, we see 
no objection to your authorizing the use of air/sea transportation for 
official travel of Panama Canal Company and Canal Zone employees. 
We assume, however, that in view of its lower cost round-trip air 
travel will be utilized to the greatest extent practicable. 

Your second question concerns the use of foreign ships for travel 
to the West Coast of the United States for the purpose of either 
repatriation or home leave where the employees’ places of actual resi- 
dence are other than in the West Coast area but whose final destination 
for the purpose of repatriation or home leave is the West Coast area. 
The facts set forth in your letter in that connection are as follows: 

The ¢aly United States flag passenger service presently available from the 
Canal Zone to the West Coast is intermittent with sailings at approximately 
3-months intervals; the route is indirect and round-trip transportation is not 
available. Generally, the use of American vessels would necessitate routing 
from the Canal Zone to New York and thence to the West Coast, with a travel 
allowance not in excess of the cost to the employee’s place of actual residence. 
The cost to the Government in most cases would be considerably in excess of the 


cost by direct route by a foreign vessel to the West Coast. Routing via New 
York would also involve delay in arrival at final destination. 


Section 901 of the Merchant Marine Act of 1936, 49 Stat. 2015, 
46 U.S. C. 1241, provides: 


Any officer or employee of the United States traveling on official business 
overseas to or from any of the possessions of the United States shall travel 
and transport his personal effects on ships registered under the laws of the 
United States where such ships are available unless the necessity of the mission 
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requires the use of a ship under a foreign flag: Provided, That the Comptroller 
General of the United States shall not credit any allowance for travel or shipping 


expenses incurred on a foreign ship in the absence of satisfactory proof of the 
necessity therefor. 


Economy alone does not constitute a sufficient basis for allowing 
the use of a foreign ship. To require the employees here involved, 
however, to travel by American ship to New York and to travel across 
the continent to the West Coast, their authorized destination pursuant 
to Title VI, Section 27 (b), Executive Order No. 9805, as added by 
Bureau of the Budget Circular A-4, dated May 2, 1955, would be an 
unreasonable application of the statute requiring use of American 
ships. 

Accordingly, and in view of the information set forth in your letter 
concerning American ship sailings to the West Coast, generally for- 
eign ships may be utilized for travel from the Canal Zone to the West 
Coast area of the United States of employees whose actual residences 
are not in the West Coast area, provided, of course, that the travel 
allowance for such trip may not exceed the cost of travel to the em- 
ployees’ places of actual residence in the United States, 


[B-129031] 


Retired Employees Reemployed—Lump-Sum Leave Pay- 
ments—Annuity Deduction 


Under section 13 (b) of the Civil Service Retirement Act Amendments of 1956, 
the lump-sum leave payment due on the final separation of a Federal employee 
who is immediately reemployed after mandatory retirement for age under the 
act does not have to be reduced by the amount of the retirement annuity. 


To V. Dipper, Internal Revenue Service, September 13, 1956: 


Your letter of August 16, 1956, requests our decision in the case of 
Mr. Ernest A. Rountree, an employee in grade GS-14, who is to be 
retired for age October 31, 1956, and who wishes to know at what rate 
his lump-sum leave payment would be computed should he accept 
reemployment the next day at the same salary reduced by his retire- 
ment annuity. 

As indicated in your letter, ordinarily a certifying officer must have 
a voucher before him for certification to entitle him to a decision. 
However, since the mandatory retirement of the employee concerned 
will take place in the near future, this Office will undertake to advise 
you in this instance. 

In 28 Comp. Gen. 294, we held that under the provisions of the lump- 
sum leave act of December 21, 1944, 58 Stat. 845, 5 U. S. C. 61 (b), 
and the Civil Service Retirement Act, the lump-sum leave payment to 
a reemployed annuitant at the time of final separation was required 
to be computed at the salary of the grade in which reemployed reduced 
by the amount of the annuity allocable to the period of the leave pay- 
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ment. Also see 33 Comp. Gen. 591, referred to by you. However, 
section 13 (b) of the Civil Service Retirement Act of July 31, 1956, 70 
Stat. 757, 5 U.S. C. 2263, provides: 

(b) If an annuitant under this Act (other than (1) a disability annuitant 
whose annuity is terminated by reason of his recovery or restoration of earning 
capacity, (2) an annuitant whose annuity was based upon an involuntary sep- 
aration from the service, excluding a separation under the automatic separation 
provisions of this Act, or (3) a Member retired under this Act) hereafter be- 
comes employed, or on the date of enactment of the Civil Service Retirement 
Act Amendments of 1956 is serving, in an appointive or elective position, his 
service on and after the date he was or is so employed shall be covered by this 
Act. No deductions for the fund shall be withheld from his salary, but there 
shall be deducted from his salary, except for lump-sum leave payment purposes 
under the Act of December 21, 1944, a sum equal to the annuity allocable to the 
period of actual employment and this provision concerning the lump-sum leave 
payments shall also be effective in the case of each retired employee separated 
from reemployment after December 15, 1953, and before the effective date of 
the Civil Service Retirement Act Amendments of 1956 * * *, [Italics sup- 
plied.] 


On page 33, House of Representatives Conference Report No. 2935, 
84th Congress, explaining the benefits of the act it is stated that “Any 
lump-sum leave credit will not be reduced by reason of annuity paid 
to him during reemployment.” 

Accordingly, lump-sum leave payments paid to an employee retired 
under the act of July 31, 1956, and subsequently reemployed, will 
be computed at the classification rate for the position held by him 
without reduction of the amount of his retirement annuity. 


[B-121663] 


Military Personnei—Retired Pay—Disability Determina- 
tions—U pdike Case 

Members of the uniformed services who qualify for disability retirement pay 
under the act of April 3, 1939, prior to October 1, 1949, the effective date of the 
superseding provisions of Title IV of the Career Compensation Act of 1949, are 
entitled to disability retirement pay from the date of qualification in accord- 
ance with the decision in Updike v. U. 8., 182 C. Cls. 627, notwithstanding that 
the preexisting facts qualifying the members for disability retirement pay were 


not determined by competent authority until after the disability retirement 
provisions of the 1939 act had been superseded. 30 Com. Gen. 409, modified. 


To the Secretary of Defense, September 14, 1956: 


Reference is made to letter of August 18, 1956, from the Assistant 
Secretary of Defense (Comptroller), with enclosure, requesting deci- 
sion whether the holding of the Court of Claims in the Case of 
Furman H. Updike v. United States, 132 C. Cls. 627 (decided July 12, 
1955), will be followed by this Office in other similar cases with respect 
to retroactive and prospective payments of disability retirement pay. 

The question is discussed in the enclosed Military Pay and Allow- 
ance Committee Action No. 149, reference being made to our prior 
decisions which had reached conclusions inconsistent with the holding 
of the Court in the Updike case. 
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Furman H. Updike was released from extended active duty effective 
March 25, 1948, as an officer in the Army of the United States (non- 
regular) not by reason of physical disability. In March 1950 he 
appeared before an Army Physical Evaluation Board which found 
him to be 100 percent disabled by reason of active pulmonary tuber- 
culosis incurred as the proximate result of his military service. It 
was found, also, that he had become unfit to perform the duties of 
his military office at the time of his separation from the service on 
March 25, 1948. Upon approval by the Secretary of the Army of 
the findings of the Physical Evaluation Board, Updike was placed on 
the temporary disability retired list of the Army effective May 31, 
1950, in the grade of major, Army of the United States, by reason of 
a disability incurred in line of duty, under the supposed authority of 
Title IV, sections 402 and 409, of the Career Compensation Act of 
1949, 63 Stat. 816, 823, 37 U. S. C. 272, 279, respectively. Payment 
of disability retirement pay under these statutory provisions was 
terminated on August 1, 1951, by the Department of the Army, on the 
basis of our decision dated April 25, 1951, 30 Comp. Gen. 409. 

The facts clearly establish that Updike, having resigned, was re- 
leased from active duty, not by reason of physical disability, prior 
to the date of approval of the Career Compensation Act of 1949, and, 
also, that he did not qualify under the cited provisions of Title IV 
of the Career Compensation Act of 1949 for the disability retire- 
ment pay benefits there prescribed. In our decision mentioned above, 
30 Comp. Gen. 409, we held, in circumstances similar to those in the 
case of Updike, that in such a case the individual concerned is not 
entitled to disability retirement pay benefits under either Title IV 
of the 1949 act or the provisions of law which were in effect prior to 
the approval of the 1949 act. That conclusion rested on the view 
that section 5, act of April 3, 1939, as amended, 10 U. S. C. 456, au- 
thorizing retirement pay benefits on account of physical disability 
to members and former members of the Army of the United States, 
was wholly superseded as of October 1, 1949, by the provisions of 
Title IV of the 1949 act, except as such former provisions of law 
might be material in relation to the review provisions of section 302 
of the Servicemen’s Readjustment Act of 1944, 58 Stat. 287, as 
amended, 38 U.S. C. 693i. 

In its opinion in the Updike case, the Court of Claims does not ap- 
pear to have challenged the correctness of our conclusion insofar 
as we held that persons in a similar situation were not entitled to 
be placed on the temporary disability retired list of the Army under 
authority of Title IV of the Career Compensation Act of 1949. The 
Court did hold, however, that Updike by virtue of the savings provi- 
sions of section 519 of that act, 63 Stat. 834, 37 U. S. C. 318, became 
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entitled to the disability retirement pay benefits prescribed in the 
1939 law, as amended, from the date of his release from active duty, 
it having been found that at that time he had become permanently 
incapacitated to perform the duties of his military office. 

The right to disability retirement pay under the 1939 act depended 
on a competent determination of the essential facts bringing the 
member within the stipulated conditions and not on any formal re- 
tirement action. 32 Comp. Gen. 242, 247. The Updike decision rec- 
ognizes that where an individual in fact qualified for disability 
retirement pay under the 1939 act prior to October 1, 1949, the effective 
date of the superseding provisions of Title IV of the Career Com- 
pensation Act of 1949, he is entitled to such pay from the date of 
qualification, notwithstanding that the preexisting facts qualifying 
him for such pay were not actually determined by competent authority 
until after the disability retirement provisions of the 1939 act had 
been so superseded by Title IV. 

Section 519 of the Career Compensation Act of 1949 provides: 

Any member or former member of the uniformed services or any person entitled 
to the rights, benefits, and privileges of a member or former member of the 
uniformed services, including any person entitled to the benefits provided in 
the Act of May 7, 1948 (62 Stat. 211), who on the date of enactment of this Act, 
is receiving or is entitled to receive retired or retirement pay pursuant to any 
provision of law, shall, notwithstanding the provisions of this Act, be entitled 
to continue to receive or shall continue his entitlement to receive that retired 


or retirement pay which such member or former member is entitled to receive 


under any provision of law in effect on the day preceding date of enactment of 
this Act. 


While not entirely clear, the language of this section affords a ten- 
able basis for the conclusion reached by the Court, and we feel no good 
purpose will be served by questioning the soundness of such conclusion. 
Also, we now perceive some basis for the view that that part of 30 
Comp. Gen. 409, and similar holdings in subsequent decisions of this 
Office, to the effect that the prior disability retirement pay statutes 
there involved (see act of April 3, 1939, as amended, 10 U. S. C. 456, 
relating to the Army and Air Force and the provisions of 34 U. S. C. 
855c-1, relating to the Naval Reserve and Marine Corps Reserve) had 
been wholly superseded by the 1949 act, may have placed too strict a 
construction on the effect and operation of Title IV of that act. Com- 
pare 32 Comp. Gen. 242; 32 Comp. Gen. 372; 33 Comp. Gen. 1; 33 
Comp. Gen. 171. In the light of these developments it may reasonably 
be concluded that the right of an individual to establish a preexisting 
entitlement to disability retirement pay benefits under such prior 
provisions of law was not extinguished by Title IV but, rather, con- 
tinued in effect under the authority of section 519 of the 1949 law, as 
held in the Updike case. 

Accordingly, this Office will follow the Court of Claims decision 
in the Updike case, with respect to retroactive and prospective payment 
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of disability retirement pay, in any similar case where the facts clearly 
establish that the disability retirement pay status of the individual 
concerned comes within the scope of that decision. Prior decisions 
of this Office which are inconsistent with the holding herein are 
modified accordingly. 


[B-127917] 


Bids—Evaluation—Freight Rates—Indefinite Commodity 
Classifications 
In the evaluation of comparative delivered costs under bids for furnishing 
metal shipping boxes, which have not been specifically classified for freight rate 
purposes by the Interstate Commerce Commission or the courts, the use of the 
commodity rate applicable to iron or steel boxes, not otherwise indexed by 


name, rather than the rate for lift vans was proper and an award made on 
such basis consummated a legally binding contract. 


To Eaton Metal Products Company, September 14, 1956: 


Further reference is made to your protest against the action of the 
Department of the Army in rejecting your bid to furnish 10,000 metal 
shipping boxes and awarding a contract to Jeta Metal Fabricators, 
Inc., for furnishing 21,127 such boxes pursuant to invitation No. 
TCSMC-23-204-56-8, issued January 20, 1956, by the Directorate of 
Procurement and Production, Headquarters, Transportation Supply 
and Maintenance Command, Department of the Army. The protest 
was the subject of our decision of July 17, 1956, to you, wherein it 
was stated that we would not be justified in holding that the award 
as made did not consummate a legally binding contract. 

In your letter of July 23, 1956, you acknowledged receipt of the 
decision but stated that because certain new and unexplored factors— 
extremely vital to a proper determination of your rights—had come 
to your attention and that because the decision failed to pass upon 
many meritorious arguments supporting your protest, you planned 
to submit a formal request for reconsideration of the decision. Such 
a request in the form of a brief was received here on July 31, 1956. 
On page 4 of this brief it is stated that your “protest is based on the 
incontrovertible fact that in evaluating bids the contracting officer 
failed to use the proper and lawful rate in determining freight costs.” 
It is contended, as you have claimed from the outset, that the boxes 
covered by the advertised specifications are rateable as “CARRIERS, 
SHIPPING; Van, Lift or other than lift,” in accordance with the 
provisions of item 9585 of Consolidated Freight Classification No. 3, 
1.C. C. No. A-8. You state that in evaluating the bids the contract- 
ing officer erroneously and with unjustified prejudice to you deter- 
mined the freight cost on the 10,000 boxes (referred to by you as lift 
vans) which you offered to furnish, from Yonkers, New York, to the 
Utah General Depot on the basis of the commodity rate on “Boxes 
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N.O.1. B. N.” covered by item No. 6520 of Trans-Continental Freight 
Bureau Tariff No. 1-E, Agent W. J. Prueter’s I. C. C. No. 1573, and 
awarded the contract to Jeta Metal Fabricators, Inc., at a loss to the 
Government of some $315,595 which could have been saved had the 
bids been evaluated on the basis of the correct freight rate. In sup- 
port of the protest you restate and extend your prior contentions and 
set forth at considerable length the arguments and reasons why you 
feel that our decision constituted prejudicial error. Also, on pages 
31 and 32 you set forth certain extraneous factors, which you claim 
should have no bearing on the action taken by our Office in the matter. 
These factors are stated to be fear of suit by Jeta, difference between 
your basic bid and that of Jeta, fear of establishing an unfavorable 
precedent by making an award to your company and the fact that the 
Government may not require a major portion of the 10,000 units at 
Ogden, Utah, the point used for evaluation purposes. 

There has also been received your letter of August 20, 1956, en- 
closing a photostatic “copy of the Classification Committee’s action 
on the Army’s request for a specific classification (Docket 174, sub- 
ject 73) of the subject item * * *.” 

In the final analysis, the basic and controlling question is whether 
the award made to Jeta consummated a legally binding contract with 
that company. A careful consideration of your brief and various 
letters discloses that they contain no new or material evidence suffi- 
cient to justify or warrant any change in the conclusion heretofore 
reached by us in this matter. As stated in our prior decision, the 
position of the Department of the Army is that the classification 
and rate used in evaluating the bids received on this procurement 
are proper in that the classification for vans, lift or other than lift, 
did not adequately describe the containers and that, until such time 
as a specific classification is established or the difference of opinion 
resolved by competent authority, the Transportation Corps is 
correct in the view that the container more nearly conforms to the 
classification described for “Sheet Iron or Steel Boxes N. O. I. B. N.” 
than to the classification for “Lift Vans.” This determination does 
not require resort to the rule of analogy as contended by you on page 
14 of the brief. That contention would appear to be adequately 
answered on page 3 of our prior decision. Nor does the view of the 
Transportation Corps appear to be unreasonable when it is considered 
that shipments of the containers were at first described on bills of 
lading executed by the carriers themselves as “containers, steel, SU., 
viz. boxes, noibn” or as “boxes, iron or sheet steel, SU. liquid ca- 
pacity exceeding 15 gallons, sides made wholly of 16 ga. or thicker. 
(cargo transporters.)” In other words our records indicate that the 
containers were regarded as boxes noibn and were treated by the 
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carriers and the Army for 5 years or more as justifying the appli- 
cation of the rating prescribed for containers, boxes noibn, until the 
Consolidated Classification Committee, in denying in December 
1954 an application made by the Army for inclusion in the classi- 
fication of a rating for the containers, stated that they were properly 
for classification as “vans, lift or other than lift.” It is understood 
that since December 1954 a number of the carriers have adopted the 
practice of claiming freight charges on the basis of the lift van 
rates. This resulted from a letter of December 27, 1954, denying 
the request of the Department of the Army for a special entry 
specifically describing these containers. In the letter the official 
classification committee stated that it was its opinion that there was 
no need for such a specific entry because the containers were covered 
by the lift van classification. It may be true as pointed out in your 
brief that considerable weight is given to the opinions of the official 
classification committee by the Interstate Commerce Commission in 
its consideration of matters formally presented to it. It is also true, 
however, as stated in our decision, that the Commission has held that 
the classification committees who prepare classifications have no 
more authority in the construction and interpretation of tariffs than 
anyone else and that they must leave the tariffs to speak for them- 
selves. Therefore, the opinion of the classification committees that 
these containers should be rated as lift vans is not entitled to that 
degree of weight which ordinarily would be accorded a final de- 
termination by the Interstate Commerce Commission or a court of 
competent jurisdiction, arrived at after observing all of the pro- 
cedural requirements of due process. It simply represents an attempt 
on the part of the classification committees to construe or interpret 
the existing tariff provisions, and is entitled to be considered along 
with all of the other facts presented to us for our consideration in 
the disposition of your protest. This has been done. 

In arriving at the conclusion reached in our decision, we considered 
most carefully the fact that the Director, Bureau of Rates, Tariffs 
and Informal Cases, had expressed an opinion in letter of May 21, 1956, 
addressed to the President of your concern, that the containers prop- 
erly should be rated as vans, lift or other than lift, rather than as con- 
tainers, boxes, noibn. The opinion of the Director, however, was 
rendered on the basis of a purely ea parte presentation by your com- 
pany and he was careful to state in no uncertain terms that the views 
expressed in the opinion were not those of the Interstate Commerce 
Commission but were the informal views of his office made without 
prejudice to any different conclusion the Commission might reach in a 
formal proceeding and that they were not binding upon the carriers or 
the shippers. It is only reasonable to assume that if and when the 
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Commission disposes of the matter on a formal presentation it will 
have before it a more complete record than was before the Director at 
the time he rendered his informal opinion. 

The photostatic copy of the classification committee’s action on the 
Army’s request for a specific classification for these containers is noth- 
ing more than a recommendation to the carriers—made several months 
after the award to Jeta—that a new entry be added to Uniform 
Freight Classification No. 3 and Consolidated Freight Classification 
No. 21 to describe the containers. So far as we are aware this recom- 
mendation has not been adopted by the carriers and, even if the recom- 
mendation is subsequently adopted, such action would not relate back 
to the date of the award so as to form the basis for a holding that the 
action of the contracting officials taken in good faith on a reasonable 
basis and in the belief that it was clearly in the interest of the Govern- 
ment was illegal. At this point we should point out also that the 
opinion of the official of the Interstate Commerce Commission on 
which you so heavily rely, in addition to being an informal opinion, 
was not rendered until after the questioned evaluation had been made 
and the contract had been awarded. 

As stated in our prior decision, the function of making awards upon 
bids is an administrative responsibility. It is no part of the duty of 
our Office to question an award of a contract when we are not in a posi- 
tion to say definitely and without qualification that the determination 
made by the contracting officials was so erroneous at the time it was 
made that it violated the provisions of the Armed Services Procure- 
ment Act, 41 U. S. C. 151, which require award to the most advan- 
tageous responsible bidder. 

The law regards the sanctity of contracts and, although either party 
to a valid contract may terminate the agreement without the consent 
of the other party, subject to whatever liability may result from such 
action, the interests of the Government require that the privilege of 
termination should not be exercised except for the most compelling 
reasons. If the integrity of the Government is to be preserved and 
maintained, this principle should be followed to the greatest possible 
extent in the administration of its contracts and transactions with 
those dealing with it. The Government expects its contractors to ful- 
fill their obligations and contractors have a right to expect that the 
Government will do likewise. These are fundamental rules governing 
the administration of public contracts awarded on a competitive basis. 
The strict maintenance of such procedures, required by law, is in- 
finitely more in the public interest than obtaining what might event- 
ually be a pecuniary advantage in a particular case by a violation of 
such rules, 
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Accordingly, upon further consideration of your protest, we still 
feel that the award to Jeta resulted in a valid and binding contract and 
that, therefore, there is no legal basis for holding that the contract as 
awarded can be canceled in whole or in part. 


[B-128814] 


Compensation—Simultaneous Salary Changes—Precedence 


Employees who are eligible for two salary changes effective on the same day 
may have the changes processed in the order which will give the employees 
the maximum benefit. 


To the Secretary of Commerce, September 17, 1956: 


By letter of July 31, 1956, the Assistant Secretary for Adminis- 
tration requests decision as to the order in which salary changes 
should be processed in cases where a periodic step increase and the 
new minimum rate for a particular grade, established under section 
803 of the Classification Act of 1949, 5 U. S. C. 1132 note, both become 
effective on the same day. Doubt appears to arise from the published 
decisions in 31 Comp. Gen. 62, 207, and 33 id. 49, which held, in 
effect, that where a periodic increase and a promotion, reallocation, 
or demotion, become effective simultaneously the periodic within 
grade increase should be processed first thus enabling the employee 
to receive a higher rate of compensation in the higher or lower grade 
as the case may be. 

Under section 25.105 (e) of the regulations of the Civil Service 
Commission, contained in Chapter Z 1-319 of the Federal Personnel 
Manual, the salary rate of an employee which is the same as the 
rate established as the new minimum rate of the grade in accordance 
with section 803 of the Classification Act of 1949, as amended, will 
not be affected. Accordingly, should the periodic increase be first 
processed making the employee’s compensation equal to the minimum 
rate established for that grade or class, the employee would receive 
no benefit from the periodic increase. We find no law requiring 
the new minimum rates so established by the Civil Service Commis- 
sion to take effect at any particular time other than the date fixed 
by the Commission. While the published cases referred to held that 
the periodic increase should be processed first, that conclusion was 
based on the thought that where an employee becomes simultaneously 
entitled to two benefits they should be so processed as to give him the 
maximum benefit which might be derived therefrom. There was no 
intention of establishing that order of procedure as mandatory when 
it would have the effect of depriving the employee of an earned 
benefit. 
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Accordingly, under the related circumstances our Office would 
not be required to object to first increasing the employee’s salary to 
the new minimum rate of the grade and immediately thereafter 
processing a within grade salary increase. The cited regulation pro- 
vides that any increase necessary to bring the employee’s salary 
rate up to the minimum rate so established will not be construed 
as an equivalent increase such as would bar a step increase. The 
question is answered accordingly. 


[B-128238] 


Bids—Deviation From Advertised Specifications—-Rejection 


A low bid for transportation and accessorial services relative to the storage 
of household effects which quoted firm prices as required by the invitation but 
provided that quotations on intrastate shipments were conditioned on approval 
of the State Public Service Commission properly was rejected as unresponsive 
to the terms of the invitation. 


To Washburn Storage Company, September 18, 1956: 


Further reference is made to your letters of June 13 and 15, 1956, 
protesting the failure of the Department of the Army to award a 
contract to you as low bidder under Invitation for Bids No. 09-038- 
56-147 issued by Fort Benning, Georgia. 

The invitation requested competitive bids on a firm price basis for 
transportation and accessorial services relative to the storage of house- 
hold goods in accordance with usual practice. 

It appears that after the issuance of the invitation the Georgia 
Public Service Commission advised all motor carriers of household 
goods operating intrastate in the State of Georgia that the invitation 
sought quotations on a basis other than that authorized by the Com- 
mission ; that the law of the State of Georgia provided that the Com- 
mission shall prescribe just and reasonable rates and charges for 
transportation by motor common carriers and for all services rendered 
by motor common carriers in connection therewith; that the tariffs 
therefor shall be in such form, filed and published in such manner and 
on such notice as the Commission may prescribe ; that no common car- 
rier shall charge a greater or less or different compensation for the 
transportation of property or for any service rendered in connection 
therewith than the rates and charges prescribed or approved by order 
of the Commission; and that, therefore, unless and until a change was 
authorized in the present tariff provisions governing the transporta- 
tion of household goods intrastate in Georgia, it would not be proper 
for any carrier to quote to any Government installation (or any other 
shipper) rates on any basis other than that published in.such tariffs. 
The same position—the authority to regulate intrastate shipments of 
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the United States—has been asserted by several state regulatory bodies 
in recent years. 

The United States has consistently maintained that its officers have 
the power to make special arrangements for the transportation of 
Government property in both interstate and intrastate commerce and 
since the earliest times contracts for such shipments have been indis- 
criminately made on the assumption that state regulatory statutes 
requiring the publishing of tariffs with respect to intrastate ship- 
ments had no application to shipments for the United States. The 
position of the United States in this regard has been sustained in 
a case decided April 30, 1956, by a Three-Judge Court convened in 
the Northern District of California, United States of America v. 
Public Utilities Commission of the State of California, Case No. 35101. 
Also, see Kansas City Southern Railway Company v. Louisiana Pub- 
lic Service Commission, et al., 73 So. 2d 188, decided April 26, 1954, 
Supreme Court of Louisiana. Compare Hughes Transportation, Ine. 
v. United States, 121 F. Supp. 212, United States Court of Claims, 
May 4, 1954. However, the Court of Claims on July 15, 1955, granted 
a motion by the United States to reopen and rehear the case. Also, 
sections 201 and 202 of the Federal Property and Administrative 
Services Act of 1949, 63 Stat. 377, 40 U. S. C. 481, 483, which is the 
present law from which the officers of the United States derive their 
power to negotiate rates for transporting property for the United 
States makes no distinction with regard to interstate or intrastate 
shipments. 

In response to the invitation here involved, you submitted a bid 
quoting firm prices for the various items. However, your bid on the 
items considered as involving intrastate shipments in Georgia were 
conditioned on the approval of the Georgia Public Service Commis- 
sion. Also, all the other bids received, with the exception of the bid 
of Magnolia Warehouses of Alabama, Inc., were similarly conditioned 
and would have resulted in other than a fixed price contract. Such 
bids were considered conditional and not responsive to the terms of 
the invitation and were rejected. It was considered that the prices 
quoted by Magnolia Warehouses of Alabama, Inc., the only bidder 
who submitted an unqualified and responsive bid, were fair and reason- 
able and, therefore, the award of the contract was made to that cor- 
poration on June 6, 1956. 

In view of the facts set forth above and since your bid was condi- 
tional and not responsive to the invitation, there is no legal basis for 
us to object to the action taken in the matter by the Department of 
the Army. 
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[B-122843] 


Federal Employees—Restoration to Duty After Unjustified 
Suspension—Leave Status—Lump-sum Payments 

Employees who receive leave payments during periods of suspension from duty 
under the act of August 26, 1950, 5 U. S. C. 22-1, are not considered in a leave 
status during that part of the period covered by the leave payment, and the back 
pay due employees on restoration to duty is the difference between the sum of 


retroactive compensation and any interim net earnings during the whole period 
of suspension. 


Employees who receive leave payments during security suspensions from duty 
under the act of August 26, 1950, 5 U. S. C. 22-1, may be required either to refund 
the payment on restoration to duty with recredit for the leave or be permitted 
to retain the payment in accordance with the administrative decision. B-—122843, 
Aug. 11, 1955, modified in part. 


To the Secretary of the Army, September 20, 1956: 


Your letter of July 5, 1956, requests our reconsideration of that 
part of our decision dated August 11, 1955, B-122843, which, you say, 
places “Employee A” in an inequitable situation. 

The employee was suspended from duty under Public Law 733, 
64 Stat. 476, 5 U. S. C. 22-1. During a portion of the suspension 
period he received compensation for which a charge was made against 
his annual leave account. This action was in accordance with our 
decision of December 11, 1952, 32 Comp. Gen. 284. Our decision of 
August 11, 1955, held that during such period the employee could not 
be considered as being in an annual leave status so as to interrupt 
the period of suspension. Also, we concluded that-the total net 
earnings received from private industry was to be deducted from the 
salary payable for the period of suspension. Additionally, we held 
that upon the employee’s restoration the department was required to 
recover the payments made to him during the suspension period and 
to make an appropriate leave recredit. At that time we rejected the 
administrative view that the “leave granted * * * should be no dif- 
ferent from leave granted under ordinary circumstances;” that we 
compare earnings from outside sources only to the retroactive com- 
pensation computed for the exact period during which the employee 
received payment from outside employment; and that “Employee A” 
not be required to refund the money received for leave during the sus- 
pension period and that, therefore, no recredit be made to his leave 
account. Your letter of July 5 requests reconsideration of our con- 
clusions on those issues. 

Public Law 733 provides in pertinent part that any person sus- 
pended without pay under its ‘authority may, in the discretion of the 
agency head concerned, be reinstated or restored to duty, and if so 
reinstated or restored shall be allowed compensation “for all or any 
part of the period of such suspension or termination in an amount 
not to exceed the difference between the amount such person would 
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normally have earned during the period of such suspension or ter- 
mination * * * and the interim net earnings of such person * * *.” 

During a portion of the suspension period here involved “Employee 
A” was allowed to use his 660 hours of annual leave during his exist- 
ing suspension “without pay” status, However, upon restoration the 
act permits payment only of the difference between the sum of the 
retroactive compensation and the sum of his “interim net earnings.” 
Any so called “leave” compensation paid during the suspension loses 
its identity as a payment for “leave.” Moreover, we find nothing in 
the act or its legislative history to indicate that the compensation 
payable upon restoration after an unjustified suspension or termina- 
tion under the act is to be prorated according to the daily or weekly 
interim earnings or upon any basis other than the whole of the 
“period of such suspension or termination.” Accordingly, the con- 
clusion in our decision of August 11 concerning the “leave status” 
and the interim net earnings is sustained. 

Where the value of such leave plus the interim net earnings would 
exceed the sum of the compensation payable under the act, the act 
does not appear to require that the employee refund the leave com- 
pensation granted to him during the period of suspension and obtain 
a recredit to his leave account. Hence, we now hold that in such 
cases the part of the leave payment allowed during the suspension to 
be refunded and recredited to the employee, or to be retained by the 
employee with no recredit of the leave involved is a matter primarily 
for administrative determination. In the case of “Employee A”, the 
difference between $4,421.13, the retroactive compensation under the 
act, and $3,936, the employee’s earnings from other employment dur- 
ing the period of suspension, amounts to $485.13. Thus, without 
consideration of the so-called leave payment of $2,475.36, the em- 
ployee would be entitled to receive $485.13. As to the leave payment 
of $2,475.36, the leave reduction may be allowed to stand or the em- 
ployee may be permitted to apply the credit of $485.13 with a cash 
repayment of all or part of the balance of $1,990.23 to secure an 
equivalent recredit of leave, as may be administratively determined. 
That part of our decision of August 11 concerning this item is modified 
in accordance with the above. 


[B-128713] 


States—Federal Grants—Availability for Contributions to 
Employee Health, Accident and Life Insurance Programs 


Federal grants to a state for agricultural research pursuant to 7 U. S. C., 
Supp. III, 36la-361i, may be used for employer contributions to state group 
health, accident, and life insurance programs for state employees engaged in 
agricultural research, provided such contributions are regularly made by the 
State for its employees. 
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To the Secretary of Agriculture, September 20, 1956: 


Reference is made to letter dated July 20, 1956, from the Adminis- 
trative Assistant Secretary regarding the use of funds allotted to the 
State of Massachusetts pursuant to the act of August 11, 1955, 69 Stat. 
671, 7 U. S. C., Supp. ITI, 361a-361i, for employer contributions to a 
group health and accident insurance and life insurance program 
adopted by it for State employees. Specifically, our opinion is re- 
quested on the following questions: 


* * * whether (1) Federal grant funds may be utilized for employer contri- 
butions to a State group life insurance program for State employees; (2) if not, 
may the offset funds with which the State matches certain of the Federal grant 
funds be utilized for employer contributions; (3) if the State is not permitted 
to use either grant or offset funds for employer contributions, may the State 
deduct from the compensation due the employee the amount of the employee 
contribution to the life insurance program. 


The appropriation “Payments to States, Hawaii, Alaska, and Puerto 
Rico” contained in the Department of Agriculture and Farm Credit 
Administration Appropriation Act, 1957, Public Law 554, approved 
June 4, 1956, 70 Stat. 230, provides: 


For payments to agricultural experiment stations to carry into effect the 
provisions of the Hatch Act, approved March 2, 1887 (7 U. 8. C. 362, 363, 365, 
868, 377-379), as amended by the Act approved August 11, 1955 (69 Stat. 671), 
including administration by the United States Department of Agriculture, 
$29,003,708 ; and payments authorized under section 204 (b) of the Agricultural 
Marketing Act, the Act approved August 14, 1946 (7 U. S. C. 1623), $500,000; 
in all, $29,503,708. 


The pertinent provisions of the Act of August 11, 1955, generally 


known as the Hatch Act, as amended, quoted in the letter, are as 
follows: 


Sec. 2. * * * It shall be the object and duty of the State agricultural experi- 
ment stations through the expenditure of the appropriations hereinafter author- 
ized to conduct original and other researches, investigations, and experiments 
bearing directly on and contributing to the establishment and maintenance of a 
permanent and effective agricultural industry of the United States, including 
reseurches basic to the problems of agriculture in its broadest aspects, and 
such investigations as have for their purpose the development and improve- 
ment of the rural home and rural life, and the maximum contribution by 
agriculture to the welfare of the consumer, as may be deemed advisable, having 
due regard to the varying conditions and needs of the respective States. 

* - * * 7 * * 

Sec. 4. Moneys appropriated pursuant to this Act shall also be available, in 
addition to meeting expenses for research and investigations conducted under 
authority of section 2, for printing and disseminating the results of such 
research, retirement of employees subject to the provisions of an Act approved 
March 4, 1940 (54 Stat. 39), administrative planning and direction, and for 
the purchase and rental of land and the construction, acquisition, alteration, 
or repair of buildings necessary for conducting research. * * * and moneys 
appropriated pursuant to this Act shall be available for paying the necessary 
expenses of planning, coordinating, and conducting such cooperative research. 


The Administrative Assistant Secretary states that the authority 
contained in section 4 quoted above to expend appropriations made 
pursuant to the act for certain specified items of expenditure is not 
regarded as all-inclusive of the uses for which the funds may be 
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utilized. As illustrative of the items of expenditure considered to 
be proper charges against such funds although not mentioned in said 
section 4,7 U. S. C., Supp. ITI, 361d, there are cited cost of living and 
quarters allowance, travel, transportation, communications, utility 
services, supplies, materials, equipment, and annual and sick leave 
for State employees where a State has adopted a leave system. 

However, doubt as to the use of the Federal grant funds for the 
purpose here under consideration is said to arise by reason of the act 
of March 4, 1940, 54 Stat. 39, 7 U. S. C. 331, referred to in said section 
4, which act authorized the States to withhold from expenditure from 
such funds amounts designated as employer contributions to be made 
by the States to a State retirement system. It is said that your Depart- 
ment does not view the act of March 4, 1940, so much as an authoriza- 
tion for using Federal grant funds in connection with State retirement 
programs, but as prescribing the terms and conditions incident to 
the use of the funds. The view is expressed that the enactment of 
said legislation would not require similar legislation to be enacted 
in order to permit the use of Federal grant funds for employer contri- 
butions to an insurance program for State employees. Specifically, 
it is stated that the question of use of the Federal grant funds appears 
to depend upon a determination of what constitutes proper costs in 
carrying out the purposes of the enabling legislation to which the 
funds are made available. And the belief is expressed that, within 
proper administrative controls, such items as are accepted in employer- 
employee relationships, which could be said administratively to fur- 
ther the program, and which are not specifically prohibited, would 
constitute such a cost provided the State regularly uses its own funds 
for the same employee program. 

The use of public funds for payment of premiums on health and 
life insurance of Federal employees and trainees has been held to be 
improper in the absence of specific authorizing legislation. See 
B-62281, December 27, 1946 and B-76442, July 6, 1948. As illustra- 
tive of such specific legislation, see the Federal Employees’ Group 
Life Insurance Act of 1954, 68 Stat. 736, 5 U. S. C., Supp. ITT, 2091. 
This holding is based upon the principle that hazards of accident, 
illness and death are personal and protection against such hazards 
through the purchase of insurance is an item of personal expense. 
Also, the provision of such insurance at Government expense to em- 
ployees of the United States, in the absence of specific statutory 
authority would appear to contravene section 3 of the act of June 20, 
1874, 18 Stat. 109, 5 U.S. C. 71, providing that “no civil officer of the 
Government Shall receive any compensation or perquisites, directly or 
indirectly from the Treasury or property of the United States beyond 
his salary or compensation allowed by law.” However, the employees 
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here concerned are not employees of the United States, and their com- 
pensation and other conditions of employment are not fixed by Federal 
law. The funds involved are grant funds, which when paid over and 
expended by the States are not subject to the various restrictions im- 
posed by Federal statute or our decisions with respect to the expendi- 
ture, by Federal departments and establishments, of appropriated 
moneys in the absence of a condition of the grant specifically prescrib- 
ing to the contrary. See 14 Comp. Gen. 916; 16 id. 948; 17 id. 593; 
25 id. 868; 28 id. 54. Hence, whether the funds granted to the State 
of Massachusetts may be used for employer contributions to a State 
group health and life insurance program is dependent upon the terms 
and conditions of the grant. 

By the provisions of the Hatch Act, as amended by the act of August 
11, 1955, agricultural experiment stations were established in connec- 
tion with agricultural land grant colleges in the several States. Funds 
authorized and appropriated by the Congress to your Department 
pursuant to this act are made available for payment to the States, 
etc., for necessary expenses including specific items of expenditure 
for agricultural research, investigations and experiments to promote 
a permanent and efficient agricultural industry and improvements in 
the rural home and rural life. The payments are to be made on the 
basis of prescribed formulas and to a certain extent on a State match- 
ing requirement basis except as to regional research funds. The Sec- 
retary of Agriculture is required to ascertain each year the use made 
by the States of these allotments and their eligibility to receive sub- 
sequent allotments. 

It is observed that the Congress provided for the use of grant funds 
in general terms and, in addition, specifically authorized certain par- 
ticular types of expenditure. While the specific enumeration of cer- 
tain types of expenditures gives rise to the question as to whether 
others not enumerated were thereby intended to be excluded, if the 
cost of the insurance reasonably is embraced within the authorized 
categories of expenditures that question need not be decided here. 

The act specifically authorizes expenses of agricultural research 
which were to be carried on by employees of the States and the pay- 
ment of their compensation necessarily must have been contemplated 
as an item of expense for which the grant funds could be expended. 
The salaries, compensation and emoluments of such employees are 
not fixed by Federal law but are left to adjustment between the State 
and its employees under State law. Employers’ contributions to 
group health, accident and life insurance reasonably constitute a 
part of the employees’ compensation. B-82293, January 3, 1949. 
And, such fringe benefits are understood to be the frequent subject of 
negotiation over the bargaining table between unions and employers 
concerning wages and conditions of employment. Thus, where in- 
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surance contributions regularly are made by a State in connection with 
its employees, such contributions appear to constitute a part of the 
compensation of the employees and such compensation paid in con- 
nection with agricultural research is an expense of the program for 
which the grant funds are authorized to be expended. Certainly in 
the absence of any provision in the grant prohibiting contributions 
for insurance or regulating the amount that might be contributed 
therefor (as is the case of contributions to State retirement systems) 
it does not appear that the Congress intended to prohibit the use of 
grant funds for such employers’ contributions and thus deny to State 
employees engaged in the agricultural research program, the compen- 
sation benefits which other State employees enjoy. The first ques- 
tion posed by you is accordingly answered in the affirmative, making 
unnecessary answers to the second and third. Also, we are in agree- 
ment generally with the view expressed by the Administrative As- 
sistant Secretary that within proper administrative controls, the in- 
volved Federal grant funds are available for such items as are accepted 
in employer-employee relationships, which can be said administra- 
tively to further the program, and which are not specifically prohibited 
(or regulated in some contrary way by the terms of the Federal 
grant), provided the State regularly uses its own funds for the same 
employee program. 


[B-129169] 


Officers and Employees—Restorations Following Summary 
Suspension—Cole v. Young Decision—Deduction of Life 
Insurance Premiums 


Postal service employees who are restored to nonsensitive positions in accord- 
ance with the Supreme Court decision in Cole v. Young, 351 U. S. 536, which held 
that the summary suspension and dismissal procedures of Executive Order No. 
10450 and of the act of August 26, 1950, could not be extended to employees in 
nonsensitive positions, are entitled to back pay computed pursuant to section 6 
of the act of August 24, 1912, as amended, 5 U. S. C. 652. 

Under the back pay act of August 24, 1912, as amended, 5 U. S. C. 652, which 
provides that employees are to be regarded as rendering service during periods 
of unjustified removals or suspensions from the service, employees on reinstate- 
ment are regarded as having been covered by the Federal Employees’ Group Life 
Insurance Act of 1954 during the period of separation, and deduction of premi- 
ums from the employee’s back pay is required. 


To the Postmaster General, September 20, 1956: 


On September 6, 1956, the Deputy Postmaster General requested our 
decision regarding the proper basis for computing the back pay of 
employees who are to be restored to nonsensitive positions in the Post 
Office Department from which they were removed under authority of 
Executive Order No. 10450, April 27, 1953, 18 F. R. 2489. The restora- 
tion action is being taken because of the decision of the Supreme Court 
in the case of Cole v. Young, 351 U. S. 536, that the summary suspen- 
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sion and dismissal procedures of Executive Order No. 10450 and the 
act of August 26, 1950, 64 Stat. 476, 5 U. S. C. 22-1, et seg., could not 
be extended to employees in nonsensitive positions. 

Section 6 of the act of August 24, 1912, 37 Stat. 555, as amended 
June 10, 1948, 62 Stat. 354, 5 U. S. C. 652, contains the basic limitation 
on the removal of civil-service employees in pertinent part as follows: 

Sec. 6. (a) No person in the classified civil service of the United States shall 
be removed or suspended without pay therefrom except for such cause as will 


promote the efficiency of such service and for reasons given in writing * * * 
[Italics added. ] 


The act then requires that before such removal can be accomplished 
the employee must have notice of intent to remove, a copy of the 
charges, a reasonable time for filing a written answer to the charges, 
and a written decision on such answer. Section 6 of the 1912 act, as 
amended, 5 U.S. C. 652 (b) (1), also provides for mandatory payment 
of back pay as follows: 

(b) (1) Any person removed or suspended without pay under subsection (a) 
who is reinstated or restored to duty on the ground that such removal or sus- 
pension was unjustified or unwarranted, shall be paid compensation at the rate 
received on the date of such removal or suspension, for the period for which he 
received no compensation with respect to the position from which he was re- 
moved or suspended, less any amounts earned during such period, and shall for 


all purposes except the accumulation of leave be deemed to have rendered service 
during such periods * * *, 


Additional protection is afforded by section 14 of the Veterans Pref- 


erence Act of June 27, 1944, 58 Stat. 390, 5 U. S. C. 863, to preference 
eligible employees as follows: 


No permanent or indefinite preference eligible * * * shall be discharged 
* * * except for such cause as will promote the efficiency of the service and for 
reasons given in writing, and the person whose discharge * * * is sought shall 
have at least thirty days’ advance written notice * * * stating any and all 
reasons, specifically and in detail, for any such proposed action; * * * 


The 1944 act continues by setting forth the procedural rights of the 
preference eligible to respond to the charges and to appeal an adverse 
decision to the Civil Service Commission, etc. A preference eligible 
who has been restored to a position on the ground his removal was un- 
justified is entitled to back pay under section 6 (b) (2) of the 1912 act, 
5 U.S. C. 652 (b) (2), which is substantially identical with section 
6 (b) (1) quoted above. Section 1 of the act of August 26, 1950, 64 
Stat. 476, 5 U. S. C. 22-1, removed the procedural protection afforded 
in removal cases by the 1912 act, supra, and the 1944 act, swpra, to civil- 
service employees who are employed in specified departments and 
agencies, not including the Post Office Department. The 1950 act 
gave to the heads of certain departments and agencies of the Govern- 
ment summary suspension and unreviewable dismissal powers over 
their civilian employees, when deemed necessary “in the interest of 
national security.” The 1950 act also provided that when, in the dis- 
cretion of the agency head concerned, an employee, who has been sus- 
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pended as above, is reinstated, he is entitled to compensation as 
follows: 

** * That any person * * * so reinstated * * * shall be allowed compen- 
sation for all or any part of the period of such suspension or termination in an 
amount not to exc the difference between the amount such person would 
normally have earned during the period of such suspension or termination, at 


the rate he was receiving on the date of suspension or termination, as appropriate, 
and the interim net earnings of such person: * * * 


There is no way in which the head of an agency specified in the 1950 
act may be required to reinstate an employee who has been removed “in 
the interest of national security.” 

Pursuant to section 22-3 of the 1950 act, 5 U. S. C. 22-3, the Presi- 
dent, by Executive Order No. 10450, extended the coverage of the act 
to all executive departments and agencies. The Supreme Court in 
Cole v. Young, supra, considered the summary dismissal of a prefer- 
ence eligible from a nonsensitive position in a department not specified 
in the 1950 act, but which was covered by Executive Order No. 10450. 
The Court concluded in part as follows: 

* * * (1) that the term “national security” is used in the Act in a definite and 
limited sense and relates only to those activities which are directly concerned 
with the Nation’s safety, as distinguished from the general welfare; and (2) 
that no determination has been made that petitioner’s position was affected with 
the “national security” as that term is used in the Act. It follows that his dis- 


missal was not authorized by the 1950 Act and hence violated the Veteran's 
Preference Act. 


Since the 1950 act provided a method of dismissal expressly forbid- 
den by the acts of 1912 and 1944, swpra, a summary dismissal not 
authorized by the 1950 act violates either or both the 1912 act and 1944 
act. A person so dismissed is entitled to back pay as computed by 
the method provided in section 6 of the 1912 act, supra. Only those 
persons whose dismissal was authorized by the 1950 act and who are 
restored at the discretion of the agency head are entitled to back pay 
as prescribed by the 1950 act. 

We conclude that the back pay of employees to be restored to non- 
sensitive positions in the Post Office Department is to be computed 
under section 6 of the 1912 act, i. e., at the rate of compensation re- 
ceived on the date of removal. No allowance can be made for general 
salary increases during the period of separation, 28 Comp. Gen. 333, 
nor may any allowance be made for step increases which would have 
accrued during the period of separation. 

In accordance with our earlier decisions, deductions from the com- 
pensation payable upon restoration should include retirement deduc- 
tions, 28 Comp. Gen. 333, 32 id. 390, 34 td. 657, payments made as lump 
sum leave payments with leave so represented being recredited to the 
employee’s leave account subject to the maximum accumulation lim- 
itation of the Annual and Sick Leave Act of 1951 as amended, 
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5 U.S. C. 2062 (c), 34 Comp. Gen. 303; 34 id. 657; and deduction of 
Federal income tax, 34 Comp. Gen. 657 ; 35 id. 241. 

The question that the Deputy Postmaster General raises in his let- 
ter as to deductions for Federal employees group life insurance is 
properly for the consideration of the Civil Service Commission which 
is charged with the responsibility of administering the act. We have 
not had the opportunity to consider this question before, but in view 
of the language quoted above from section 6 of the 1912 act, “and shall 
for all purposes except the accumulation of leave be deemed to have 
rendered service during such period,” our opinion is that the employees 
to be reinstated have been covered by the life insurance act during the 
period of their separation and, therefore, a deduction of the premium 
for this period is required. 


[B-128883] 


Military Personnel—Retired Enlisted Men Recalled to Ac- 
tive Duty for Purpose of Court-Martial and Dishonorable 
Discharge—Pay Rights After “Recall”? Judicially Deter- 
mined To Be Illegal 


Two retired Navy enlisted men who were recalled to active duty and later 
permitted to return to their homes, upon a determination by a United States 
District Court that they were illegally recalled to active duty, are to be regarded 
as having been released “from any and all active duty status” and are not en- 
titled to active duty pay after the court order, notwithstanding the absence of 
written orders which would cancel or terminate their active duty status; how- 
ever, on the day following the court order, the members are entitled to retired 
pay provided their right thereto has not otherwise been lost. 

To United States Navy Accounts Disbursing Officer, September 21, 


1956: > 


Reference is made to your letter of May 15, 1956, Code 43A/L16 
RNA:1j, with enclosures, requesting decision as to the right of two 
retired enlisted men of the Regular Navy, to the active-duty pay 
of their grades subsequent to May 8, 1956, in the circumstances dis- 
closed. As pointed out in an indorsement dated July 20, 1956, from 
the Comptroller of the Navy, the question of the right of these men 
to retired pay also is involved in the related facts. 

By orders dated January 25, 1956, of the Commandant, 13th Naval 
District, these retired enlisted men were ordered, on or about January 
31, 1956, when released from a State penal institution, to active duty 
in the United States Navy. It appears that this action was taken 
pursuant to the act of March 3, 1915, 38 Stat. 941, as amended, 34 
U. S. C. 483, which authorizes the Secretary of the Navy during 
certain periods to call enlisted men on the retired list into active 
service for such duty as they may be able to perform. Subsequent 
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to reporting for active duty, the retired enlisted men executed, under 
protest, a waiver of retired pay in favor of active-duty pay and it is 
understood that they have been paid the active-duty pay of the grades 
for the period from February 1 to May 8, 1956. 

On March 7, 1956, these retired enlisted men were ordered to re- 
stricted status and limited to their barracks and mess hall. On that 
date and on March 12, 1956, respectively, they filed in the United 
States District Court for the Western District of Washington, 
Northern Division, petitions for writs of habeas corpus alleging 
illegal retraint by the Navy and praying for release from further 
custody and detention. By orders dated May 8, 1956, of the District 
Court, habeas corpus petitions were sustained. In one of the cases 
the order directed the naval authorities “to forthwith release and 
discharge said relator from any and all active duty status and further 
restraint,” and the order in the other case provided that such authori- 
ties “shall forthwith release [— — —] from active duty in the 
United States Navy.” In a memorandum opinion filed in support 
of its orders the court held that the retired enlisted men were ordered 
to active duty for the purpose of court-maritial and dishonorable 
discharge, a purpose not contemplated by the act of March 3, 1915, 
as amended, and, therefore, that they had been unlawfully called 
to active duty. 

Pursuant to the orders of the District Court the men were allowed 
to return home. It is understood that no written orders have been 
issued by naval authorities to “cancel” or terminate their orders to 
active duty and that consideration is being given to appealing the 
decision of the District Court. 

Notwithstanding the absence of written orders to that effect, it is 
reasonable to assume that the action of the naval authorities in allow- 
ing these retired enlisted men to return to their homes was intended 
as a full and complete compliance with the orders of the District Court 
and, within the contemplation of the pay statutes, a release from active 
duty and reversion to an inactive status on the retired list. On that 
basis they are to be regarded as having been released “from any and 
all active duty status” and “from active duty in the United States 
Navy” on May 8, 1956. In such circumstances the men had no status 
after that date which could give them a right to active-duty pay. It 
follows that, not being entitled to receive active-duty pay after May 8, 
1956, the men are entitled to payment of their retired pay effective 
May 9, 1956, provided, of course, that they have not lost their right 
to receive their retired pay under some other proceedings or action in 
the case. It is assumed that the disbursing officer who pays retired 
pay of enlisted men of the Navy will be apprised of this decision. 
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Officers and Employees—Promotions in Violation of the 
Whitten Rider—De Facto Status 


An employee who was promoted in violation of the minimum service require- 
ments of the Whitten Rider may not be regarded as in a de facto status so as to 
retain the additional salary and, notwithstanding the absence of fault on the 
part of the employee, he is required to refund the excess salary received. 


To the Secretary of Agriculture, September 24, 1956: 


By letter of July 31, 1956, the Acting Secretary requests our 
decision whether Mr. John A. Neeley, an employee of the Department 
of Agriculture, Soil Conservation Service, may be permitted to retain 
as a de facto employee the excess salary paid to him when promoted 
in violation of the Whitten Rider. 

It appears that Mr. Neeley was appointed to the position of Soil 
Scientist, GS-5, effective February 16, 1953; he was promoted to Soil 
Scientist, GS-7, effective August 14, 1955, and was transferred and 
promoted to the position of Soil Conservationist, GS-9, effective 
November 20, 1955. On March 21, 1956, action was taken to cancel 
his promotion to GS-9, effective November 20, 1955, which action was 
taken at the direction of the Civil Service Commission who reported 
that the promotion was in violation of Section 2.502 (b) of Civil 
Service Regulation, 5 CFR (Cumulative Supplement) 2.502 (b). 
By action taken March 21, 1956, effective the same date, Mr. Neeley 
was selected in regular order from an appropriate certificate of eli- 
gibles and promoted to the position of Soil Scientist, GS-9. This 
promotion was accomplished without violating the Civil Service 
regulation or the Whitten Rider which does not apply when the person 
is within reach on a register for competitive appointment. The pro- 
motion effective March 21, 1956, left the period from November 20, 
1955, to March 20, 1956, during which Mr. Neeley received salary 
payments at the GS-9 rate of $5,440 per annum in the gross amount 
of $1,820.37. Salary payments for the same period at the GS rate of 
$4,525 per annum would have grossed only $1,514.22 or a difference 
of $306.15. 

The Whitten Rider, section 1310 (c) of the act of November 1, 1951, 
65 Stat. 758, as amended by section 1302 of the act of June 5, 1952, 66 
Stat. 122, 5 U.S. C. 43 note, provides in pertinent part as follows: 

* * * No person in any executive department or agency whose position is 
subject to the Classification Act of 1949, as amended, shall be promoted or trans- 
ferred to a higher grade subject to such Act without having served at least 
one year in the next lower grade: Provided, That the Civil Service Commission 
for positions in the competitive service and the head of the employing agency 


for positions outside the competitive service may by regulation provide for 
promotions of two grades in one year (1) to positions not higher than GS-5; 
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(2) to positions not higher than GS-11 which are in a line of work properly 
classified under the Classification Act of 1949 at two-grade intervals; * * * 
Provided further, That this subsection shall not apply to any case involving 
an employee who is within reach for appointment to a higher grade position 
on a competitive civil service register or is eligible for appointment, in accord- 
ance with a regular appointment system or procedure established prior to Sep- 
tember 1, 1950, to a higher grade position outside the competitive Civil Service, 
or being advanced up to a grade level from which he had been demoted or 
separated because of reduction in force, or being advanced to a grade level not 
exceeding that for which he had previously established eligibility as required 
by the terms hereof: Provided further, That, notwithstanding the provisions 
hereof, and in order to avoid undue hardship or inequity, the Civil Service Com- 
mission, when requested by the head of the agency involved, may authorize 
promotions in individual cases of meritorious nature. 


It has been held by this Office that where appointments were made 
in good faith both on the part of the employee and the administrative 
office the employee involved may be considered as having served in a 
de facto status and thus entitled to retain compensation received prior 
to the time the error was brought to the attention of the administra- 
tive officials. See 28 Comp. Gen. 514. However, such cases are 
clearly distinguishable from those where the salary of a higher grade 
is paid to an employee contrary to a specific statutory provision pre- 
scribing a minimum period of service in grade as a requisite for 
advancement to a higher grade such as is the situation referred to in 
your submission. We have held consistently that the de fucto rule 
may not be applied to nullify the effect of a statutory requirement. 
See 18 Comp. Gen. 815; 29 id. 75, and unpublished decision of Janu- 
ary 8, 1953, B-111274. Also, we have held that despite the absence of 
fault on the part of an employee who receives a promotion in contra- 
vention of the Whitten Rider, nevertheless he must make refund of the 
compensation received contrary to its provisions. See 33 Comp. Gen. 
541; 31 id. 564. 

We have given careful consideration to the representations that Mr. 
Neeley could have been appointed to the GS-7 grade at an earlier date 
but was not so promoted due to the reorganization of the Soil Con- 
servation Service, and, also, that had it been realized that the promo- 
tion to GS-9 would be unauthorized he could have taken a civil-service 
examination therefor and probably have been appointed from the 
eligible register on the date of and in lieu of the promotion. Had 
such personnel actions been taken there would have been no question 
of violation of the Whitten Rider. However, they were not taken and 
the personnel actions formalized were in contravention of the Whit- 
ten Rider. Accordingly, under the rules stated above the employee 
cannot be considered to have been in a de facto status when receiving 
compensation in violation of the statutory prohibition. Refund of 
the excess salary so received must be insisted upon. 
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[B-128701] 


Postal Service—Compensation—R etroactive Adjust- 
ments—Supervisory Assignments 

A postal service regulation which would require the salaries of acting postmas- 
ters who held temporary appointments on December 3, 1955, the effective date 
of the Postal Field Service Compensation Act of 1955, to be adjusted to a higher 
step, under section 304 of the act, at the time of appointments as postmasters is 
in error; however, salary adjustments for such acting postmasters should be 
made retroactively as of December 3, 1955, and on appointment as postmasters 


they are entitled to step increases for completion of 52 weeks of service and to 
retain any partial credit toward an additional step increase. 


A postal service employee who performs service in a relief capacity for any 
supervisor who is granted compensatory time is not entitled to additional salary 
for such assignment regardless of whether the supervisor is his own personal 
supervisor or another. 


To the Postmaster General, September 25, 1956: 


In letter dated July 16, 1956, file 800, the Deputy Postmaster 
General requests our opinion concerning the legality of item A.6.a 
of the Department’s compensation regulations of March 28, 1956, 
which implement the conversion rules and the “saved” pay benefits 
provided in the Postal Field Service Compensation Act of 1955, 
Public Law 68, 69 Stat. 88 et seg. (839 U. S. C., Chap. 25). 

Item A.6.a of the regulations is as follows: 

A. Setting Salaries in Personnel Actions. 


* = 7 = = a” a 
6. Acting Postmasters. 


a. The basic salary of an employee on the rolls on December 3, 1955 as 
acting postmaster at a “saved” rate shall, upon his appointment as post- 
master, be adjusted to the step next above his saved rate (assuming that his 
saved rate falls between two steps) plus an additional step for each 52 weeks 
of service as acting postmaster subsequent to December 2, 1955. He shall 
retain any partial credit he has earned towards an additional step increase. 

It appears that acting postmasters serve under temporary appoint- 
ments for a term of not to exceed 6 months which may be extended 
with the approval of the Civil Service Commission. Also, an acting 
postmaster usually receives his permanent appointment as postmaster 
within a year after he is named acting postmaster. Occasionally, 
however, acting postmasters are not confirmed during the current 
session of the Senate in which nominated. We understand that in 
some present cases, such persons will not be confirmed before 1957 and 
will have served as acting postmasters more than 52 weeks since 
December 3, 1955, the date that the provisions of Public Law 68 were 
put into effect. 

The Deputy Postmaster General says that an acting postmaster 
in a post office of the first-, second-, or third-class serves under a 
temporary appointment and therefore section 503 of Public Law 68, 
89 U. C. S., Supp. ITT, 993, requires that he be placed in the entrance 
step of the salary level in which his position is classified. For this 
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reason as of December 3, 1955—the date Public Law 68 with certain 
exceptions was placed in effect—acting postmasters were placed in 
the entrance steps of their appropriate salary levels, except that where 
their rate of pay on December 2, 1955, exceeded the rate of the appro- 
priate entrance step they were allowed to retain the December 2 rate. 
On the other hand, your regulation would authorize adjustments 
in step levels and compenastion of these employees in the manner 
prescribed in section 304 of Public Law 68, 39 U.S. C., Supp. ITI, 974, 
on the date that they receive permanent appointments as postmasters. 

Section 101 (3) of the act, 39 U.S. C., Supp. ITI, 951 (3), provides 
that the word “employee” includes postmasters, unless the context 
otherwise indicates. Hence, it appears that an “acting” postmaster 
of a first-, second-, or third-class post office is an “employee” within 
the meaning of section 101 (3), and that each of the other benefits of 
the act which in context apply to “each employee” or “an employee” or 
to “employees” generally, also is applicable to such acting postmasters 
except where the context of a particular provision indicates otherwise. 
Therefore, sections 304 and 504, 39 U. S. C., Supp. III, 994—which 
deal with adjustments of salaries to the new basic wage rates and 
prohibit the reduction of any employee’s former compensation upon 
conversion of his position to the PFS schedule—would seem to apply 
to such acting postmasters who are confirmed and whose continuous 
service began prior to December 3, 1955, under temporary appoint- 
ments or extensions thereof. 

It is our view that Public Law 68 contemplates that the adjustments 
and conversions—including those of acting postmasters—under sec- 
tion 304 be effected as of the date that section was placed in effect 
by the Postmaster General (December 3, 1955) and that section 304 
does not constitute authority for making compensation adjustments 
as of any date other than the date it was placed in effect. This view 
is supported by the following language appearing on page 27 of 
House Report No. 728, June 2, 1955: 

It should be noted in connection with section 304 that subsection (b) of 
section 810, relating to effective dates, provides that all of section 304 (b) 
shall be completed on a date to be specified by the Postmaster General but not 
later than 180 days after the date of enactment of the bill. 

We also construe section 503 of Public Law 68 differently than 
the construction indicated in your letter. That section is as follows: 

Sec. 503. Each temporary employee who is hired for a continuous period 
of one year or less for a position under the Postal Field Service Schedule 


shall be paid a basic salary at the entrance step for the salary level of the 
position to which he is appointed. 


Since this section was not placed in effect until December 3, 1955, 
the requirement contained therein for placing a temporary employee 
in the entrance step of the position to which he is appointed reason- 
ably may be construed as applying only where an employee “is hired” 
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or “is appointed” to a position on or after the effective date of 
the section (December 3, 1955) and would not apply to persons 
serving in temporary positions on the date that section 503 became 
effective. Such a construction is regarded not only as in accord 
with the literal wording of the section but also operates so that full 
effect may be given to the conversion provisions of section 304. 
Hence, we consider that such a construction is sounder than the 
one set forth in your letter. Viewing section 503 in this light leads 
to the conclusion that persons serving as acting postmasters in first-, 
second-, and third-class post offices on December 3, 1955, should 
have their compensation adjusted in accordance with section 304 
of the act as of that date. 

Accordingly, it is our view that item A.6.a of your regulations 
is in error and that acting postmasters should be placed in the 
appropriate steps of their levels in accordance with section 304 
retroactively to the date that section was placed in effect, Decem- 
ber 3, 1955. We agree, however, with the administrative action 
giving the acting postmasters the benefit of the savings provision 
(section 504) of the law. Moreover, we agree with your regulation 
to the extent that it authorizes the counting for step increase pur- 
poses of the service performed from December 3, 1955, to the date 
the acting postmasters receive appointments as postmasters, pay- 
ment of the step increase to begin upon appointment as postmaster 
or upon completion of the 52 weeks of service, if later. This con- 
clusion logically follows from the language of section 402 of Public 
Law 68, 39 U. S. C., Supp. ITI, 982, providing that “credit shall not 
be allowed for time on the rolls under a temporary appointment 
for one year or less unless such time on the rolls is continuous to the 
date of appointment to a position of unlimited duration.” [Italics 
supplied.] Likewise, we agree with the provisions in the regulation 
that permits the retention of the partial credit earned towards an 
additional step increase. Relative thereto, we invite your attention 
to the fact that Civil Service Commission’s Departmental Circular 
No. 554 is no longer in effect. See Departmental Circular No. 811, 
August 1, 1955. 

The further question presented in the letter of July 16 concerns sec- 
tion 204 (b) of Public Law 68, 39 U. S. C., Supp. ITI, 964b, which au- 
thorizes, as the needs of the service require, the assignment of an 
employee to perform (without change in his rate of basic compensa- 
tion) the duties and responsibilities of any position other than the 
duties and responsibilities included in the description of his own 
position, subject, however, to the limitations that if any employee is 
assigned for more than 30 days in any calendar year to a position the 
salary level of which is higher than the level of such employee’s regu- 
lar position—except to perform service in a relief capacity “for a 
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supervisor” granted compensatory time under section 603 of the act, 
89 U. S. C., Supp. III, 1003—such assigned employee shall be paid, 
for that part of the period of such higher level assignment in excess 
of 30 days, a basic salary rate computed in accordance with section 502 
of the act, 39 U. S. C., Supp. ITI, 992. As stated in the letter of 
July 16, the act does not restrict “supervisor” to the employee’s own 
personal supervisor. In that respect, the letter refers to the explana- 
tion of the provisions of section 204, 39 U.S. C., Supp. ITI, 964, appear- 
ing on pages 494 and 495 of the transcript of the Hearings Before the 
Committee on Post Office and Civil Service, House of Representa- 
tives, 84th Congress, and to the Committee’s statement on page 19 of 
the House Report No. 728. While the statement of the Committee 
indicates the 30-day limitation would not apply regardless of the num- 
ber of days (continuous or intermittent) if an employee’s assignment 
is to perform the duties of “his supervisor” who is being granted com- 
pensatory time under section 603, the express exception in section 
204 (b) is not so restrictive. Even though an employee’s relief of a 
supervisor other than his own immediate supervisor might cause the 
employee to perform some additional or unfamiliar duties, the 30-day 
limitation would not seem to apply in any case where a supervisor’s 
duties are being performed while he is absent from duty on compen- 
satory time under section 603. 

Accordingly, our view is that the word “supervisor” in the exception 
in section 204 (b) is not restricted to the employee’s own personal 
supervisor. 


[B-128920] 


Compensation—Wage Board Employees—Saved Compensa- 
tion—Temporary Seasonal Employment at Higher Rates 


Employees whose positions are converted from classified to prevailing wage 
system and who are temporarily assigned seasonal jobs at higher rates may 
retain the saved-pay status under section 114 of the act of September 1, 1954, 


- as to be entitled to the saved-pay rates when they are returned to regular. 
uties., 





To The Director, National Gallery of Art, September 25, 1956: 


Reference is made to the letter of August 9, 1956, from Mr. G. T. 
Heckert, an authorized certifying officer of your agency, requesting 
our decision concerning the saved pay rights of certain National Gal- 
lery of Art employees converted from classified to prevailing wage 
rate positions pursuant to section 105 (a) of the act of September 1, 
1954, Public Law 763, 68 Stat. 1106, 5 U. S. C. 1082, for whom seasonal 
assignment as glaziers at temporary increases in pay is contemplated. 

Under section 3 of the act of December 29, 1941, 55 Stat. 876, 31 
U.S. C. 82d, Mr. Heckert, as a certifying officer, is not entitled to a 
decision on a general question not involved in a particular voucher 
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before him for certification. 26 Comp. Gen. 797. However, in the 
interests of expediency his letter will be considered as a request by you 
for a decision on the matter. 

It appears from the letter that the National Gallery of Art is con- 
templating the assignment of certain employees qualified to work in 
glazing skylights to such duties during the spring and fall months 
(April through June and September through November) when ma- 
terials comprising the roof and supports are at a median as to con- 
traction and expansion and when weather conditions make feasible 
the accomplishment of roof repairs. The title of the workmen per- 
forming this work is “glazier” and the prevailing wage rate for such 
work has been determined to be higher than the prevailing wage rate 
of the duties now being performed by the employees who are scheduled 
to be assigned glazier duties. However, the letter states that these 
employees are now being paid at “saved rates” provided by Public 
Law 763, approved September 1, 1954, and doubt has arisen as to 
whether they may be paid salaries computed at their present “saved 
rates” when they are returned to their present duties after the glazier 
duties are finished in December and July. 

Specifically, the question presented in the letter is as follows: 

When an employee at a saved rate of $1.52 per hour is assigned seasonal work 
at a prevailing rate of $1.78 per hour, may that employee legally be paid the 


saved rate of $1.52 per hour when he is returned to his regular duties; it having 
been determined that to do so is necessary in the public interest. 


Section 202 (7) of the Classification Act of 1949, 63 Stat. 955, 5 
U.S.C. 1082 (7), as amended by section 105 (a) of the above referred- 
to act of September 1, 1954, provides as follows: 


Sec. 202. This Act (except title XII) shall not apply to— 
+. o * . 7 o * 


(7) employees in recognized trades or crafts, or other skilled mechanical 
crafts, or in unskilled, semiskilled, or skilled manual-labor occupations * * *:; 
Provided, That the compensation of such employees shall be fixed and adjusted 
from time to time as nearly as is consistent with the public interest in accordance 
with prevailing rates * * *, 


Section 114 of the same act, 5 U. S. C., Supp. ITT, 1114, provides as 
follows: 


Nothing contained in this title shall be construed to decrease the existing 
rate of basic compensation of any present employee, but when his position be- 
comes vacant any subsequent appointee to such position shall be compensated 
in accordance with the scale of pay applicable to such position. 


Section 202 (7) does not require that the compensation of employees 
in the various trade crafts, or occupations be adjusted in every case to 
conform exactly with prevailing locality wage rates. The section 
requires that the wages be adjusted “as nearly as is consistent with the 
public interest in accordance with prevailing rates.” The question 
whether, in a particullar case, any such adjustment is consistent with 
the public interest is a matter primarily for administrative determina- 
tion, and, when made, it ordinarily will not be questioned by our Office 
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in the absence of some compelling reason. 34 Comp. Gen. 563. Such 
view extends to liberal administrative application of the provisions 
of section 114 for purposes of the public interest upon the conversion 
of employees from the Classification Act schedule to prevailing wage 
rate schedules. 384 Comp. Gen. 708. Consequently, where, as here, an 
administrative determination of necessity in the public interest has 
been made, we would not be required to question the retaining of the 
involved employees in a saved pay status notwithstanding their tem- 
porary, seasonal assignments to positions calling for increased rates 
of pay. Cf. 30 Comp. Gen. 82. 

Accordingly, the question presented is answered in the affirmative. 


[B-128802] 


Military Personnel—Submarine Pay—Duty on Submarines 
of Foreign Governments 
Naval personnel who, under competent orders, perform duty on submarines of 


foreign governments are entitled to the extra hazardous duty pay provided in 
section 204 of the Career Compensation Act of 1949. 


To the Secretary of the Navy, September 26, 1956: 


Reference is made to letter dated July 28, 1956, from the Assistant 
Secretary of the Navy (Financial Management) requesting decision 
whether certain naval personnel are entitled to incentive pay under 
the Career Compensation Act of 1949 for the performance of hazard- 
ous duty while serving on submarines belonging to foreign govern- 
ments, under three described situations. 

The first involves officers and enlisted men who will be ordered to 
duty aboard two submarines to be loaned to the Republic of Brazil, 
and who will be retained aboard for training and operational assist- 
ance after delivery of the vessels to the Brazilian Government. The 
second situation pertains to naval personnel ordered to temporary 
additional duty aboard operating submarines of foreign governments 
as observers or for other authorized duty, and the third instance in- 
volves naval officers ordered to duty with the British Royal Navy as 
exchange officers, in which capacity they perform submarine duty on 
board British Navy submarines. 

Prior to its-repeal the act of April 9, 1928, 45 Stat. 412, as amended, 
34 U.S. C. (1946 edition) 886, provided, in pertinent part, that: 

All officers and enlisted men of the Navy on duty on board a submarine of 


the Navy * * * shall, while so serving, receive 50 per centum additional of the 
pay of their rank or rating * * *. [Italics supplied.] 


The Assistant Secretary’s letter refers to two decisions in which we 
construed that provision. In the decision of June 29, 1945, B-49151, 
it was held that pay for submarine duty accrued to an officer of the 
United States Navy who was assigned to duty aboard a submarine of 
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the Brazilian Navy which, during the period in question, had been 
loaned to the United States, it being considered that while being so 
utilized the submarine was, in effect, a submarine of the United States 
Navy. 

Tn decision of April 18, 1947, B-63531, we held that an officer of 
the United States Navy was not entitled to submarine pay while 
serving on board a submarine of the Peruvian Navy, it appearing that 
the services of the officer there concerned were “being utilized by, and 
for the purposes of, the Peruvian Navy” and that he was not “serving 
on board any submarine which properly could be considered a sub- 
marine of the United States Navy or, in other words, a ‘submarine of 
the Navy’ within the meaning of the statutory authority for payment 
of submarine pay.” 

As pointed out in the Assistant Secretary’s letter, the act of April 
9, 1928, as amended, swpra, was repealed by section 531 (a) of the 
Career Compensation Act of 1949, 63 Stat. 838, 839. Section 204 of 
the latter act, 63 Stat. 809, 810, 37 U. S. C. 235, provides incentive pay 
for the performance of hazardous duty, including “duty on board a 
submarine, including submarines under construction from the time 
builders’ trials commence.” As further pointed out in the Assistant 
Secretary’s letter, the words “of the Navy” which immediately fol- 
lowed the word “submarine” in the 1928 act, as amended, have been 
omitted from the 1949 act. 

It is stated in the Assistant Secretary’s letter that nothing has been 
found in the hearings on section 204 of the Career Compensation Act 
of 1949, which would explain the above omission. Nor do other por- 
tions of the legislative history of that section shed any light on the 
matter. 

There may be grounds for the view that the language contained in 
section 204 of the Career Compensation Act does not extend the bene- 
fits of submarine duty pay beyond those more specifically restricted 
by use of the term “of the Navy” appearing in the repealed statute— 
quite obviously meaning submarines under the control of the United 
States Navy. That view, of course, would warrant application of our 
prior decisions on the subject, which were rendered under the pro- 
visions of the repealed statute. As has been indicated in the letter 
from the Assistant Secretary of the Navy and confirmed by our re- 
search, nothing has been found in the legislative history of section 204 
which would furnish assistance in arriving at a definite solution as to 
the purpose intended to be accomplished by the change in the language, 
and in this respect application of the ordinary rules for the interpreta- 
tion of statutes is not too helpful. 50 Am. Juris. 445 (Statutes). In 
the absence of some explanation in the history of the legislation lead- 
ing to enactment of section 204, at least indicating that; the omission 
of the phrase “of the Navy,” was merely to simplify and reduce the 











rv Pre §§ VS eet cr OD 


| eed 


Comp.Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 239 


language in the reenacted provision, it seems proper to consider 
whether the omission has created such a change in the section that the 
interpretation of the earlier provision is no longer necessarily appli- 
cable. Some assistance may be obtained as to the legislative intent in 
this respect from the general context of section 204, which for the first 
time seems to anchor the right to the additional pay specifically on 
the performance of “hazardous duty” (so described) under competent 
orders. Viewing the problem from that angle, it seems clearly for 
recognition that members otherwise meeting the conditions precedent 
for submarine duty pay are confronted with hazards at least as great 
while serving aboard submarines of a foreign nation as while serving 
on board submarines of the United States Navy. In the circum- 
stances, we inclined to the view that the change of language in enact- 
ing section 204, by omitting the qualifying phrase “of the Navy” was 
not merely to reduce the verbiage, but was to create parity of benefits 
among the members of the Navy for similar service and comparable 
hazards, irrespective of nationality or custody of the submarine, if 
the members perform service under competent orders as required by 
the statute. 

Accordingly, in the related circumstances, payment of submarine 
pay is authorized to the extent that it may be otherwise proper. 


[B-117401] 


Post Office Department—Reimbursement—Registry Fees 
on Official Mail—Appropriation Availability 

Reimbursement to the Post Office Department for registry fees on official mail 
transmitted without prepayment of such fees may be made from any appropria- 


tion available to the mailing department or agency rather than from the 
appropriation of the particular activity or bureau responsible for the mailings. 


To the Attorney General, September 27, 1956: 


Reference is made to letter of August 28, 1956, file A3, from the 
Administrative Assistant Attorney General, requesting a decision as 
to whether 33 Comp. Gen. 206, which holds that the cost of penalty 
mail may be charged to any appropriation or fund available to the 
Department rather than to the appropriation of a particular activity 
or Bureau responsible for the mailings, may be extended to charges 
for registry fees required to be paid under Public Law 705, approved 
July 14, 1956, 70 Stat. 535, 39 U. S. C. 321 note. 

It is stated in the letter that it is desired to take appropriate steps 
to record the charges against the respective activities of the Department 
if each must bear its expense of registrations. It is stated further that 
this will be a relatively burdensome operation considering the small 
amounts of money involved in the registry fees, so that if our former 
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decision may likewise be applied to the registry fees it would eliminate 
a great deal of unnecessary record keeping. 

Section 1 of the act of August 15, 1953, Public Law 286, 67 Stat. 
614, 39 U.S. C. 321q, required reimbursement to the Post Office Depart- 
ment for the transmission of penalty mail matter, such reimbursement 
to be made out of any appropriations or funds available to the depart- 
ment, agencies, and establishments concerned. However, certain free 
mailing services, including free registered mail, were not viewed as 
affected by the act’s reimbursement requirements. The purpose of 
Public Law 705 was to correct these and other omissions in the existing 
law. Section 1 of Public Law 705 amended Public Law 286 by adding, 
among other new sections, section 3, which provides in part as follows: 

Sec. 3. There shall be paid to the Post Office Department, as postal revenue, 
out of any appropriations or funds available to each department, agency, estab- 
lishment, or Government corporation concerned and as a necessary expense of 
such appropriations and funds and of the activities concerned, the equivalent 
amount of postage or registry fees, as determined pursuant to regulations pre- 
scribed by the Postmaster General, for matter sent in the mails, without prepay- 
ment of postage or without prepayment of registry fees, by or to such 
department, agency, establishment, or corporation, for which the Post Office 


Department does not otherwise receive compensation, under authority of the 
following provisions of law: * * * 


The above-quoted section, as in section 1 of Public Law 286 upon 
which our decision of November 5, 1953, was rendered, contains the 
language “out of any appropriations or funds available” to the de- 
partments, agencies, and establishments concerned, and the additional 
language “and as a necessary expense of such appropriations and 
funds and of the activities concerned.” [Italics supplied.] The ad- 
ditional language relates to the appropriations or funds which, under 
the act, are chargeable with the postage and registry fees, that is, 
“any appropriations or funds available to each department, agency, 
establishment, or Government Corporation concerned.” Thus, the 
additional language is not viewed here as requiring the relating of 
registry fees to the particular appropriation or bureau in connection 
with the activities of which the registered mail service is used. Ac- 
cordingly, you are advised that our decision of November 5, 1953, 
pertaining to penalty mail, may likewise be applied to registry fees. 


[B-128902] 





Appropriations—District of Columbia—Bridge Construc- 
tion—Limitation 





Although the limitation in the act of July 16, 1946, which authorizes the con- 
struction of two bridges across the Potomac River, has not been increased even 
though the construction of one of the bridges costs substantially the amount 
of the authorization, the amount made available in the 1957 District of Columbia 
appropriation for bridge construction may be expended without regard to the 
limitation; however, contractual obligations in excess of the appropriation 
would contrivene the Antideficiency Act. 
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To the President, Board of Commissioners of the District of Colum- 
bia, September 27, 1956: 


Reference is made to your letter of August 7, 1956, concerning the 
expenditure of funds for replacement of the existing southbound 
Fourteenth Street Bridge across the Potomac River. 

The act of July 16, 1946, 60 Stat. 566, authorized the construction 
of two four-lane bridges across the Potomac River to replace the older 
structure known as the Fourteenth Street or Highway Bridge at a cost 
not to exceed $7,000,000. You state in your letter that because of the 
extremely rapid increases in cost of heavy construction from the time 
that estimates were made in 1946, until construction of one of the 
two bridges began, the final cost of the first of the two bridges amounted 
to approximately $6,800,000 or substantially the amount authorized 
for both bridges. 

The legislative history of the District of Columbia Appropriation 
Act, 1957, approved June 29, 1956, 70 Stat. 439, 450, discloses that there 
is included under the heading “Capital Outlay, Department of High- 
ways” an item for the construction of the second bridge authorized by 
the act of July 16, 1946, in the amount of $1,750,000. See pages 372, 
373, 374 and 375, District of Columbia Appropriations, 1957, Hearings 
before a Subcommittee of the Committee on Appropriations, House 
of Representatives, on H. R. 10003, 84th Congress, 2d Session, which 
became the 1957 Appropriation Act; page 119, District of Columbia 
Appropriations for 1957, Hearings before the Subcommittee of the 
Committee on Appropriations, United States Senate, on H. R. 10003, 
84th Congress, 2d Session; page 13 of House Report No. 1896, 84th 
Congress, 2d Session; and page 6 of Senate Report No. 2094, 84th 
Congress, 2d Session. The House Committee on Appropriations in 
reporting the bill which became the District of Columbia Appropria- 


tions Act, 1957 (House Report No. 1896, supra), made the following 
statement : 


The Committee has approved the funds requested for the Highway Bridge 
Replacement but has stricken the language raising the ceiling on the cost of 
construction of the two spans from $7,000,000 to $16,000,000, and suggests that 
this increased limitation be requested of the proper legislative committee. 


You state that under date of March 2, 1956, the Commissioners sub- 
mitted a request that legislation be enacted to increase the authorized 
cost of the two bridges from $7,000,000 to $16,000,000, of which 
$9,200,000 is the estimated cost for the replacement of the existing 
southbound Fourteenth Street Bridge. You also state that—as indi- 
cated above— $6,800,000 has already been expended for the northbound 
bridge. You report that on May 24, 1956, H. R. 11438 was introduced 
to carry out the Commissioners’ recommendation, but that the Second 


Session of the 84th Congress adjourned without taking action on the 
bill. 
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In view of the foregoing, you present for our consideration the ques- 
tion as to whether the $1,750,000 appropriated in the District of Co- 
lumbia Appropriation Act, 1957, for the replacement of the south- 
bound Highway Bridge is available for expenditure at this time and 
whether contractual obligations in excess of that amount may be 
entered into for construction of the bridge. 

As a general proposition, appropriations to carry out enabling or 
authorizing laws ntust be expended in strict accord with the original 
authorization both as to the amount of funds to be expended and the 
nature of the work authorized. See our decision of August 31, 1956, 
(B-125404), to you. It is fundamental, however, that one Congress 
cannot bind a future Congress and that the Congress has full power 
to make an appropriation in excess of a cost limitation contained in 
the original authorization act. This authority is exercised as an 
incident to the power of the Congress to appropriate and regulate 
expenditures of the public money. 

There is apparently no question but that the District of Columbia 
Appropriation Act, 1957, made an appropriation of $1,750,000 for con- 
struction of the replacement bridge for the southbound Highway 
Bridge and that it manifests the latest expression of the Congress on 
the matter. This being so, the lack of specific legislation increasing 
the ceiling on the cost of construction of the two bridges as fixed in 
the original authorization act does not affect the validity or avail- 
ability of the appropriation in question for the purpose for which 
provided. Accordingly, it is our view that the $1,750,000 appropri- 
ated in the District of Columbia Appropriation Act, 1957, for the 
replacement of the southbound Highway Bridge is available for 
expenditure at this time for that purpose. 

As to whether contractual obligations in excess of $1,750,000 may 
be entered into for construction of the bridge, your attention is 
invited to the following provision in the District of Columbia Code: 


§ 47-105[20: 625]. “Antideficiency Act” applicable to the District of Columbia. 


The provisions of section 665 of title 31 of the Code of the Laws of the United 
States of America, known as the “‘Antideficiency Act,” are hereby extended and 
made applicable in all respects to appropriations made for and expenditures of 


and to all of the officers and employees of the government of the District of 
Columbia. 


The above referred-to section 665 of title 31 of the United States 
Code provides, in pertinent part, as follows: 


(a) ~ * * e s 

No officer or employee of the United States shall make or authorize an expendi- 
ture from or create or authorize an obligation under any appropriation or fund 
in excess of the amount available therein; nor shall any such officer or employee 
involve the Government in any contract or other obligation, for the payment of 
money for any purpose, in advance of appropriations made for such purpose, 
unless such contract or obligation is authorized by law. 
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In view of the above-quoted provisions of law, it must be held that, 
contractual obligations in excess of $1,750,000 for construction of the 
bridge in question may not be entered into, since such obligations have 
not been authorized by law. 


[B-128962] 


Military Personnel—Retired Public Health Service Offi- 
cers—Eligibility for Civil Service Positions 


Members of the commissioned corps of the Public Health Service who are re- 
ceiving retired pay which amounts to $2,500 or more a year are prohibited by 
the act of July 31, 1894, 5 U. S. C. 62, from holding any office or position under 
the Federal Government to which compensation attaches, and the exemption 
relating to members of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard who are retired for physical disability is not applicable to officers in the 
Public Health Service. 


To the Chairman, United States Civil Service Commission, Sep- 
tember 27, 1956: 


Your letter of August 14, 1956, requests our decision whether an 
individual retired from the commissioned corps of the United States 
Public Health Service with retired pay of $5,400 per annum is eligible 
for a civil service position and whether it would make any difference 
if retired for disability incurred in line of duty. 

The act of July 31, 1894, 5 U. S. C. 62, provides as follows: 


No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be appointed 
to or hold any other office to which compensation is attached unless specially 
authorized thereto by law: but this shall not apply to retired officers of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they may be 
elected to public office or whenever the President shall appoint them to office by 
and with the advice and consent of the Senate. Retired enlisted men of the 
Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any cause, 
and retired officers of the Army, Navy, Air Force, Marine Corps, or Coast Guard 
who have been retired for injuries received in battle or for injuries or incapacity 
incurred in line of duty shall not, within the meaning of this section, be con- 
strued to hold or to have held an office during such retirement. 


Commissioned officers in the Regular Corps of the Public Health 
Service are appointed by the President by and with the advice and 
consent of the Senate. Upon retirement, they are placed on the re- 
tired list for the regular commissioned corps and continue to hold 
their commissions. If the retirement of any such officer is for dis- 
ability and he recovers from that disability, section 21.176 of the 
Public Health Service Regulations requires that he be recalled to ac- 
tive duty. If his retirement is for reasons other than physical dis- 
ability, he is subject to recall to active duty in time of war. Also, it is 
noted that retired commissioned officers of the Public Health Service 
are specifically included within the purview of section 212 of the act 
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of June 30, 1932, as amended, 5 U. S. C. 59a. In a decision dated 
November 25, 1942, B-30362, to the Federal Security Administrator 
we held that a retired commissioned officer of the Public Health Serv- 
ice holds an office within the contemplation of the dual office restric- 
tions in the 1894 act. We perceive no basis warranting a different 
conclusion upon the question presently under consideration which ap- 
pears to be identical with that decided in the decision of November 
25, 1942. 

Your further question is whether a commissioned oflicer—we as- 
sume a commissioned officer of the Regular Corps—of the Public 
Health Service retired on account of a service-connected disability 
would be exempt from the dual office restriction in the 1894 act to the 
same extent as commissioned officers of the Army and Navy who are 
retired for physical disability. 

While the 1894 statute exempts from its provisions retired officers 
of the Army, Navy, Air Force, Marine Corps, and Coast Guard who 
retire for disability incurred in line of duty, retired officers of the 
Public Health Service are not enumerated as one of the classes to which 
the exemption applies. Therefore, we must conclude that the exemp- 
tion of officers retired for disability does not include Public Health 
Service officers retired on that account. 

Accordingly, it must be held that a retired commissioned officer in 
the Regular Corps of the Public Health Service receiving retired pay 
equaling $2,500 per annum or more is not qualified to hold any other of- 


fice or position under the Federal Government to which compensation 
attaches. 


[B-129136] 


Military Personnel—Retirement—Election O ptions— 


Validity 


A retirement election option form which a Coast Guard officer alleges was only 
tentatively signed and which was lost when it was returned by the Coast Guard 
for notarization of the member's signature did not constitute an unqualified and 
valid election under the Uniformed Services Contingency Option Act of 1953. 


To C. C. Gordon, United States Coast Guard, September 27, 1956: 


Reference is made to your letter of August 31, 1956, requesting a 
decision as to the validity of an election of options made by Lieuten- 
ant John M. Peoples, USCG, Retired, under the Uniformed Services 
Contingency Option Act of 1953, 67 Stat. 501, 37 U. S. C. 371. 

It is reported that while serving on active duty Lieutenant Peoples 
submitted an “Election of Options Under the Uniformed Service 
Contingency Option Act of 1953,” Form CG 3490, in duplicate, dated 
March 18, 1954, electing option 1-4 for one-half of his reduced retired 
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pay, payable to or on behalf of his widow. While Form CG 3490 has 
a space indicating that the election of the member concerned is to be 
subscribed and sworn to before a notary public or other attesting 
officer, the form submitted by Lieutenant Peoples bore only his own 
signature. You state that photostatic copies were made and that the 
original and one copy were returned to him to be notarized, and were 
never returned to your office. Lieutenant Peoples states that the re- 
turned documents were not received by him. He now desires that his 
election be stricken from his record, and that his full retired pay be 
paid to him, or failing this, that the validity of the election be con- 
firmed by us. 

The Contingency Option Act contains no language requiring that 
an election under that act be submitted in any particular manner or 
form, and the regulations issued under that act do not appear to 
require that the signature of a member on his election be attested by 
a notary public or other attesting officer. While paragraph 206 of 
the Regulations for the Uniformed Services Contingency Option Act 
of 1953, provides that the form for making elections will be submitted 
as indicated by the Department concerned and paragraph 5, Person- 
nel Circular No. 31-53, United States Coast Guard, provides that the 
signature on an election must be executed under oath before a notary 
public or other officer authorized to administer such oaths, there is no 
requirement in paragraph 206 that the member’s signature be nota- 
rized, it being provided only that “All copies forwarded will be signed, 
and any signed copy may be used to substantiate the fact of election.” 
On this basis it has been held that the unnotarized signature of a 
member is sufficient to effect a valid election under that act. 33 Comp. 
Gen. 455. 

Lieutenant Peoples, however, stated in a letter addressed to us on 
June 22, 1956, and received here prior to his retirement on July 1, 
1956, that he signed the election form tentatively and without attesta- 
tion because he had certain questions concerning the operation of the 
Contingency Option Act in his case. He further stated that these 
questions, which have never been answered, were submitted by him in 
a letter of transmittal with the election form. We understand that 
this letter is lost and cannot now be found. In these circumstances 
it cannot be said for a certainty that Lieutenant Peoples’ Form CG 
3490 was an unqualified and valid election at the time it was sub- 
mitted. Accordingly, you are not required to make deductions on 
that account from his retired pay, and any such amounts which may 
have been withheld from his retired pay to date should be paid to him. 
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[B-128984] 


Military Personnel—Disability, Retired Pay—Reservists In- 
jured En Route to Duty Station 







































A reservist who was authorized to travel by privately-owned automobile to duty 
for a period of less than thirty days, and who was injured in an automobile acci- 
dent en route on the day on which it would have been necessary to depart by rail 
tu reach the duty station on the reporting date, would be entitled to active duty 
pay for the complete day of travel regardless of whether the injury occurred 
before or after the necessary departure time by rail, and, therefore, the member 
may be considered on active duty for disability retirement pay. 

A Naval reservist who, after denial of disability retirement pay for an injury 
which occurred en route to training, received benefits under Federal Employees’ 
Compensation Act may not be regarded as having made an election under section 
4 of the Naval Aviation Personnel Act of 1940, 34 U. S. C. 855 c-3, and, therefore, 
the member on determination of eligibility for disability retirement pay under 
section 402 (c) of the Career Compensation Act of 1949 may elect to receive dis- 
ability retirement pay from the date his name is placed on the retired list pro- 
vided the compensation payments received for such period are refunded. 


To the Secretary of the Navy, September 28, 1956: 


Reference is made to letter of August 11, 1956, with enclosures, from 
the Assistant Secretary of the Navy (Financial Management), re- 
questing decision on certain questions stated below. 

It appears that by orders dated February 15, 1952, and addressed to 
him at his home in San Diego, California, Lieutenant Ralph W. Ot- 
terstrom, United States Naval Reserve, was directed to report prior to 
11:00 a. m. on March 3, 1952, to Treasure Island, San Francisco, Cali- 
fornia, for five days’ training duty with pay. It is stated that travel 
by private automobile was authorized under article C-5317 (2), Bu- 


reau of Naval Personnel Manual. Paragraph 3 of the orders is as 
follows: 


You are entitled to receive active duty pay and allowances for the number of 
days training duty specified above, plus the time actually employed in travel in 
reporting to and upon detachment from training duty. Pay and allowances for 
time actually employed in travel may not exceed the time normally required to 
travel, via the shortest usually traveled route, from the place from which ordered 
to training duty to the place of reporting for training duty, and from the place of 
detachment to the place from which ordered to training duty. 


It further appears that Lieutenant Otterstrom left his home at 
5:00 a. m., March 2, 1952, by automobile for San Francisco, and that 
he was injured when his automobile collided with another car about 
5:30a.m.that day. It is stated that there is no evidence of miscon- 
duct on the officer’s part. It is further stated that he was hospitalized 
after the accident in the Naval Hospital, San Diego, California, but 
the duration of his hospitalization is not shown. It also appears that 
he made application—date not stated—to the Department of the Navy 
for “retirement and disability payments”; that he was referred to the 
Bureau of Employees’ Compensation from which he has received dis- 
ability payments as follows: for the period March 9, 1952, to October 
9, 1955, $10,097.18, and from the latter date until the present time, 
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$50.72 every four weeks on the basis of 15 percent loss of wage-earning 
capacity, together with medical expenses totaling $4,427.99. Finally, 
it appears that the officer’s application for disability retirement was 
denied by the Department of the Navy on December 18, 1952, on the 
basis that under our decisions he was not on active duty while traveling 
to report for training duty. 

The Assistant Secretary’s letter cites section 4 of the Naval Aviation 
Personnel Act of 1940, as amended, and section 402 (c) of the Career 
Compensation Act of 1949; refers to the holding in Adams v. United 
States, 127 C. Cls. 470, and to our decisions 33 Comp. Gen. 551 and 
33 Comp. Gen. 559 [599]; and submits the following questions: 


Two questions are presented on these facts: (1) at the time of the accident 
was Lieutenant Otterstrom engaged in authorized travel pursuant to his orders 
so that he may be considered on active duty within the meaning of the cited 
statutes? and (2) assuming that a Physical Evaluation Board finds that Lieu- 
tenant Otterstrom is disabled, and/or finds that he was disabled as of some 
prior date (for example, sometime in 1952 or 1953), is he entitled to disability 
retirement pay as of that prior date if he meets. all the other requirements of 
Section 402 of the Career Cumpensution Act, supra? It is assumed that if 
Lieutenant Otterstrom is entitled to the benefits of Section 4 of the Naval Aviation 
Personnel Act of 1940, supra, the date on which active duty pay and allowances 
must be terminated should be fixed in accord with your decision of November 
15,1950. (30 Comp. Gen. 185) * * *. 

([3] It is further requested that your decision state whether the test which 
is adopted to determine the period of coverage during travel from home of record 
to active duty station may also be employed to limit the period of coverage 
during travel from active duty station to home of record in cases of this type. 


Section 4 of the Naval Aviation Personnel Act of 1940, as amended 
by section 1 of the act of June 20, 1949, 63 Stat. 201, 34 U.S. C. 855c-3, 
provides, in pertinent part, that : 


All officers, nurses, warrant officers, and enlisted men of the United States 
Naval Reserve or United States Marine Corps Reserve, who— 
+ . * ” e * + 
(2) if called or ordered by the Federal Government to active naval or military 
service or to perform active duty for training or inactive-duty training for any 
period of time, suffer disability or death in line of duty from injury while so 
employed ; 


shall be deemed to have been in the active naval service during such period, and 
they or their beneficiaries shall be in all respects entitled to receive the same 
pensions, compensation, death gratuity, retirement pay, hospital benefits, and 
pay and allowances as are now or may hereafter be provided by law or regulation 
for officers, warrant officers, nurses, and enlisted men of corresponding grades 
and length of service of the Regular Navy or Marine Corps: Provided, That if a 
person who is eligible for the benefits prescribed by this Act be also eligible 
for pension under the provisions of the Act of June 23, 1937 (50 Stat. 305), 
compensation from the Bureau of Employees’ Compensation, Federal Security 
Agency, under the provisions of section 304 of the Naval Reserve Act of 1938 
(52 Stat. 1181) or retired pay under the provisions of section 310 of the Naval 
Reserve Act of 1938 (52 Stat. 1183), he shall elect which benefit he shall receive. 


Section 402 (c) of the Career Compensation Act of 1949, 63 Stat. 
817, 37 U.S. C. 272, provides that : 


Upon a determination by the Secretary concerned (1) that a member of the 
uniformed services, other than those members covered in subsections (a) and 
(b) of this section, is unfit to perform the duties of his office, rank, grade, or 
rating by reason of physical disability resulting from an injury; (2) that such 
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injury was not the result of the intentional misconduct or willful neglect of 
such member; (3) that such disability is 30 per centum or more in accordance 
with the standard schedule of rating disabilities in current use by the Veterans’ 
Administration; (4) that such injury was the proximate result of the perform- 
ance of active duty, full-time training duty, other full-time duty, or inactive 
duty training, as the case may be; and (5) that accepted medical principles 
indicate that such disability may be of a permanent nature, the name of such 
member shall be placed upon the temporary disability retired list of his service 
by the Secretary concerned and such member shall be entitled to receive disa- 
bility retirement pay as prescribed in subsection (d) of this section: Provided, 
That if condition (5) above is met by a finding that such disability is of a perma- 
nent nature, such member may be retired by the Secretary concerned and, upon 
retirement, shall be entitled to receive disability retirement pay as prescribed in 
subsection (d) of this section: Provided further, That if condition (3) above is 
not met because the disability is determined to be less than 30 per centum, the 
member concerned shall not be eligible for any disability retirement provided in 
this section, but may be separated for physical disability from the service con- 
cerned and upon separation shall be entitled to receive disability severance pay 
as prescribed in section 403 of this title. 


Section 402 (d) of that act, 63 Stat. 818, 37 U. S. C. 272 (d), pro- 
vides, in pertinent part, that: 

A member of the uniformed services whose name is placed upon the temporary 
disability retired list of his service pursuant to subsections (a), (b), or (c) of 
this section, for the period during which his name is carried on such temporary 
disability retired list, but in no event to exceed a period of five years, or a mem- 
ber of the uniformed services who is retired pursuant to the provisions of this 
title, shall be entitled to receive disability retirement pay computed, at his elec- 
tion, by multiplying an amount equal to the monthly basic pay of the rank, 
grade, or rating held by him at the time of the placement of his name on the 
temporary disability retired list or at the time of his retirement, whichever is 
earlier, by (1) a number equal to the number of years of active service to which 
such member is entitled under the provisions of section 412 of this title, multi- 
plied by 2% per centum, or (2) the percentage of his physical disability as of the 
time his name was placed on the temporary disability retired list or at the time 
of retirement, whichever is earlier:***. [Italics supplied]. 


In the Adams case, decided February 2, 1954, the Court of Claims 
held that an officer of the Naval Reserve who was injured in an auto- 
mobile collision while traveling under orders to report for a physical 
examination was entitled to the benefits of section 4 of the Naval 
Aviation Personnel Act of 1940, as amended, since he was on active 
duty when injured. In our decision, B-119765, May 14, 1954, 33 
Comp. Gen. 551, we stated that we would follow the Adams decision. 
In B-115236, June 22, 1954, 33 Comp. Gen. 599, we held, quoting from 
the syllabus, that “* * * a member of the uniformed service whose 
permanent disability is the proximate result of an injury in the per- 
formance of travel to or from active duty or full-time training duty is 
entitled, if and when the judgment in the Adams case becomes final, 
to disability retirement pay, as provided under section 402 of the 
Career Compensation Act of 1949, from the date he was originally 
placed on the retired list.” In the case considered in that decision the 
officer had been injured on February 14, 1950, placed on the retired 
list on August 1, 1951, and removed from the list on January 31, 1953. 

Both the Adams case and the decision of June 22, 1954, were on the 
basis that the individuals concerned were entitled to active-duty pay 
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when their injuries were sustained. The fact, however, that an indi- 
vidual may be traveling by automobile from his home to his ordered 
duty station does not necessarily entitle him to active-duty pay. We 
long have held that a reserve officer traveling by automobile to or from 
active duty was not entitled to active-duty pay for travel time in ex- 
cess of the time which would have been required for rail travel via 
the shortest usually traveled route. 20 Comp. Gen. 309, 28 Comp. 
Gen. 343. Compare article C-5317 (1), Bureau of Naval Personnel 
Manual, in which it is stated that travel time “is counted in whole 
days, and is computed on the basis of travel over a usually traveled 
route by a facility affording through service when available.” 

The first proviso in section 201 (d), 37 U. S. C. 231 (d), of the 
Career Compensation Act of 1949 (as redesignated by section 2 (2), 
37 U.S. C. 232, of the act of March 31, 1955, 69 Stat. 19) overcomes 
the effect of the latter two decisions where members are ordered to 
extended active duty in excess of 30 days. Those decisions still are 
applicable, however, where, as here, the orders are for a shorter time, 
and we think that in that situation they are governing as to whether 
an individual is entitled to the benefits of section 4 of the Naval Avia- 
tion Personnel Act of 1940, as amended, and section 402 (c) of the 
Career Compensation Act of 1949. In other words, if an individual is 
entitled to active-duty pay for the day on which an injury, otherwise 
covered, is sustained during travel, he is entitled to the benefits of those 
two sections; if he is not entitled to active-duty pay, he is not within 
their scope. As said by the court in the Adams case, “The substance 
of the case depends primarily on whether plaintiff was on active 
duty.” It held that, “The plaintiff was on active duty from the time 
the journey began.” 

It is related that Lieutenant Otterstrom could have left San Diego 
by train at 3:15 p. m., March 2, 1952, and arrived at San Francisco 
March 3, 1952, at 9:00 a.m. He left his home by automobile at 5: 00 
a. m., March 2, 1952, and was injured a half hour later. Was he en- 
titled to active-duty pay when the injury was sustained ? 

If the officer had traveled by rail leaving San Diego at 3:15 p. m., 
March 2, he would have been entitled to active-duty pay for that com- 
pleted day, not for a portion of a day beginning at 3:15 p.m. Since 
he was entitled to pay for the whole day, we think it immaterial 
whether his injury, having been incurred after beginning his journey 
to his duty station, was sustained before or after the necessary de- 
parture time by railon that day. In either event, he would be entitled 
to active-duty pay for the whole day on which the injury was sus- 
tained. 

On that basis the first question is answered in the affirmative. 

The Assistant Secretary’s letter enclosed a copy of an opinion of the 
Judge Advocate General of the Navy in which it was stated that, since 
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Lieutenant Otterstrom made application to the Navy Department for 
relief, which was denied under the decisions of our Office, his subse- 
quent application for benefits from the Bureau of Employees’ Compen- 
sation should not be considered to be an election to take such benefits 
rather than active-duty pay and allowances, the officer actually having 
no choice in the matter. We are inclined to agree with that reasoning. 
Compare 32 Comp. Gen. 159, 162, answer to fifth question. In other 
words, Lieutenant Otterstrom may now elect to take active-duty pay 
and allowances to which he may be otherwise entitled under section 4 
of the Naval Aviation Personnel Act of 1940, as amended, for such 
period as he was disabled for normal civilian pursuits due to the con- 
tinued existence of the disability for which he originally was hos- 
pitalized, and to retirement pay under section 402 (c) of the Career 
Compensation Act of 1949, if he otherwise qualifies for such pay. 
Compare 30 Comp. Gen. 185 and 33 Comp. Gen. 339. To be entitled 
to such active-duty pay and allowances and retirement pay, however, 
the officer must refund all payments received from the Bureau of Em- 
ployees’ Compensation, since section 4 of the Naval Aviation Per- 
sonnel Act of 1940, as amended, contemplates an election to take one 
of two alternatives, not a shifting from one to another as may be 
financially advantageous. That is, an election to take any benefit 
under one of the alternatives precludes any right to benefits under 
the other. To the extent that decision B-127842, August 6, 1956, 36 
Comp. Gen. 87, which did not particularly consider the point, may 
be taken as indicating a different view, it will not be considered a prece- 
dent to be followed in that respect. 

We find no basis in section 402 of the Career Compensation Act of 
1949 for paying retirement pay for any period prior to the date the 
individual’s name is placed on the retired list. In situations like the 
present one the only recourse would appear to be to apply to the ap- 
propriate statutory board for the correction of military records. 

Accordingly, the second question is answered by saying that if the 
Secretary of the Navy determines that Lieutenant Otterstrom other- 
wise meets the requirements of section 402 (c) of the career Compen- 
sation Act of 1949, and he refunds all payments from the Bureau of 
Employees’ Compensation, he will be entitled to disability retirement 
pay, but only from the date his name is placed on the retired list. 

The third question is answered by saying that we can see no reason 
for setting up a rule for travel from active or training duty to home 
which differs in any way from the rule for travel from home to active 
or training duty. 
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Contracts— Specifications— Government Requirements— 
Restrictive—Deviations From Specifications 


The drafting of procurement specifications to reflect the requireménts of the 
Government and the factual evaluation of the conformability of equipment 
oflered by bidders are primarily the responsibility of the administrative agency 
and, in the absence of evidence which indicates that the specifications precluded 
all but the successful bidder from meeting the requirements, the specifications 
may not be regarded as restrictive of competition. 


The failure of refrigeration equipment offered by the low bidder to meet the 
capacity requirements of the specifications should be regarded as a major devi- 
ation which may not be waived without prejudicing the rights of other bidders. 


A low bidder’s offer, after bid opening, to supply equipment of a different design 
to meet the specifications at no additional cost would not make the original bid 
responsive to the invitation and consideration would be contrary to open, com- 
petitive bidding on public contracts. 


To York Corporation, September 28, 1956: 


Reference is made to your telegrams dated August 20, 1956, ad- 
vising that you were the low bidder under Invitations for Bids Nos. 
N140-1396-56 and N140-1397-56, and protesting the action of the 
Department of the Navy in awarding contracts thereunder to Carrier 
Corporation. 

With respect to Invitation for Bids No. N140-1396-56, a report 
from the Department of the Navy has now been received which indi- 
cates that bids were solicited on April 23, 1956, for a ship’s stores re- 
frigeration plant as per purchase specification DLG-—9-503-M1044, 
together with on board repair parts, technical data, etc. Your bid in 
the amount of $32,293.76, including engineering services, and a bid 
from Carrier Corporation in the amount of $36,711, were the only 
bids received. The contracting officer forwarded both bids to the 
Supervisor of Shipbuilding for technical review. Examination of 
your bid by that official indicated that the compressor units you 
proposed to supply had a capacity rating of 2.0 tons at 100° F dis- 
charge temperature, while the purchase specifications, which included 
Military Specification MIL—R-16743C by reference, required such 
units to have a minimum capacity of 2 tons at 105° F discharge 
temperature. Pursuant to the request of the Supervisor of Ship- 
building for additional information, under date of July 30, 1956, 
your Sales Engineer advised that capacity of the compressor units 
offered, when computed at a discharge temperature of 105° F. as per 
paragraph 3.4, MIL-R-167438C, would be 1.95 tons, but would have 
a capacity of 2 tons at a 100° F. condensing temperature. Accord- 
ingly, on August 7, 1956, the Supervisor of Shipbuilding advised the 
contracting officer that the material offered by your bid did not 
conform to the advertised specifications, and recommended award of 
contract to the next low bidder. Such recommendation was con- 
curred in by the Review Board of the Navy Purchasing Office, New 
York, which recommended award to Carrier Corporation based on 
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its offer of material meeting all essential requirements of the invi- 
tation for bids. 

By letter to the contracting officer dated August 20, 1956, your 
Marine Manager advised that your offer of units with 1.95 tons capacity 
resulted from application of instructions and factors for capacity cal- 
culations contained in DDS59-2, that the units offered by you were 
adequate to meet the Government’s needs, that the amount by which 
they failed to meet the specifications was a minor deviation which 
could have been waived by the contracting officer and that the specified 
minimum capacity of two tons discriminated against your company. 

The responsibility for drafting proper specifications which reflect 
the needs of the Government and for determining factually whether 
articles offered by bidders meet those specifications is primarily for 
administrative agencies. 17 Comp. Gen. 554. While it is the duty 
of this Office to determine whether specifications as written are unduly 
restrictive of competition, the fact that a particular bidder may be 
unable or unwilling to meet the minimum requirements for supplying 
the Government’s need is not sufficient to warrant a conclusion that the 
specifications are unduly restrictive. 30 Comp. Gen. 368; 33 id. 586. 
There is no requirement that the United States purchase equipment 
merely because it is offered at a lower price, without intelligent refer- 
ence to the particular needs to be served; nor is the Government to be 
placed in the position of allowing bidders to dictate specifications 
which will permit acceptance of equipment which does not, in the 
considered judgment of the contracting agency, reasonably meet the 
agency’s need. 

The record before this Office contains no evidence that the specifica- 
tions precluded all but the successful bidder from meeting the require- 
ments set out therein, or that rejection of your bid was based on 
personal preference or favoritism. Conversely, the fact that the pur- 
chase specifications for this particular procurement were subject to the 
provisions of military specifications applicable generally to naval 
shipboard refrigerating systems indicates that the requirements pre- 
scribed by the invitation for bids reflected a bona fide determination of 
the minimum needs of the Government, adapted after a careful study 
of the need to be met, in the light of past experience. 

It is therefore our opinion that the present record does not support 
your contention that the specifications reflected requirements which 
resulted in discrimination against yourcompany. _ 

Accordingly, acceptance of your bid could only have been accom- 
plished by a waiver of requirements set out in the invitation for bids. 
Such action would have been manifestly unfair, not only to the other 
bidder who, if he had had knowledge of a relaxation of the require- 
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ments, may have been able to submit a lower bid, but also to other 
manufacturers who possibly were unable to meet the original require- 
ments but whose products would have been acceptable in the event of 
some relaxation in such requirements. While it is true that minor 
deviations from the conditions set out in the invitation for bids may 
be waived, a deviation which affects the quality, quantity or price of 
the articles offered, so as to be prejudicial to the rights of other bidders, 
must be considered a major deviation and may not be waived. 30 
Comp. Gen. 179; 17 id. 554. Consequently, we are constrained to 
agree with the determination of the contracting officials that the failure 
of your compressor units to meet the capacity requirements of the 
specifications was a major deviation which could not be waived. 

With respect to Invitation for Bids No. N140-1397-56, the report 
by the Department of the Navy indicates that bids were also solicited 
thereunder on April 23, 1956, for a mechanical cooling (air condition- 
ing) plant as per purchase specification DLG-9-502-M1042, together 
with on board repair parts, technical data, etc. Your bid in the 
amount of $118,827.62, including engineering services, and the bid of 
Carrier Corporation in the amount of $142,096 were the only bids 
received in response thereto. These bids were also forwarded to the 
Supervisor of Shipbuilding for technical review and recommenda- 
tions. Such review indicated that the compressor unit offered by 
your bid contained only one step of capacity variation in the amount 
of 50 percent, whereas paragraph 3.5.1.6 of Military Specifications 
MIL-R-16743C, applicable by reference in the purchase specifica- 
tions, required capacity variation in two or more increments of partial 
capacity with the lowest capacity step not more than 3314 percent of 
total capacity. By letter dated July 25, 1956, your Sales Engineer 
verified your bid description of the capacity variation on the com- 
pressor unit offered, and by letter dated July 30, further advised that, 
although not a standard feature, your Factory Engineering Depart- 
ment had agreed to furnish an additional step of capacity reduction 
on each compressor to comply with MIL—R-16748C at no increase in 
the bid price. However, since acceptance of such offer would have 
effected a modification in your bid after the time set for bid opening, 
it was not considered in evaluation of your bid and award of contract 
to Carrier Corporation based on failure of your bid to meet essential 
requirements of the specifications was recommended by both the 
Supervisor of Shipbuilding and by the Board of Review. By letter 
dated August 20, 1956, your Marine Manager protested the award to 
Carrier Corporation on the basis that your bid was low, it conformed 
with applicable specifications, and you are a responsible bidder. 
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It would seem that your protest against award to Carrier Corpora- 
tion is based upon the ground that your offer, after bid opening, to 
supply an additional step of reduction capacity on each compressor at 
no additional cost, operated to make your original bid responsive to 
the invitation for bids. However, as indicated by your correspond- 
ence with the contracting officer and by the additional drawings you 
submitted showing the capacity reduction bypass arrangement you 
proposed to make in order to achieve two partial capacity increments 
on each compressor, the articles which you finally offered were of a 
somewhat different design than contemplated in your original bid, 
and it is a fair assumption that, notwithstanding your offer to make 
such additions at no additional cost, the inclusion of such additional 
features in your original offer would have resulted in a higher bid 
price. As stated at 17 Comp. Gen. 554, 558, to permit bidders to vary 
their proposals to such extent after bid opening would soon reduce 
to a farce the whole procedure of letting public contracts on an open 
competitive basis. See also 30 Comp. Gen. 179; 31 id. 660. 

Under the circumstances, we are of the opinion that the rejection of 
your bid under the invitation in question was proper. 

With respect to future purchases of shipboard refrigerating and 
air conditioning equipment, you are advised that we have today sug- 
gested to the Secretary of the Navy that the Department review its 
reasonable needs and to consider any modification of present require- 
ments, not inconsistent with such needs, which- would result in 
broadening the competitive base on such procurement. 


[B-129044] 


Contracts—Mistakes—Verification—Indication of Sus- 


pected Error—Cancellation 


A bidder who, at the request of the contracting officer, merely confirmed the total 
price in a bid for furnishing bearings because attention was not directed to the 
packaging price, which was approximately one-eighth of the price quoted by the 
one other bidder who submitted a separate packaging quotation, has not sub- 
stantiated the bid so as to overcome the doubt which should have been raised by 
the wide discrepancy in the packaging prices, and, accordingly, the contract 
which was awarded after confirmation is not legally enforceable and should be 
canceled and the contractor relieved of all liability. 


To the Secretary of the Army, September 28, 1956: 


Reference is made to your letter of August 22, 196, with enclo- 
sures, requesting a decision as to the action to be taken concerning an 
error the Keystone Carbon Company alleges it made in its bid on 
which contract No. DA-20-113-ORD-19794 was awarded. 

It appears that the Ordnance Tank-Automotive Command, Detroit, 
Michigan, by an earlier invitation, No. ORD-20-113-55-1076, 
requested bids—to be opened June 6, 1955—for the manufacture of 
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14,208 magneto housing bearings and that, in response to that invita- 
tion, ten bids were received ranging from $0.1075 to $0.3248 per bear- 
ing, the highest of which was submitted by the Keystone Carbon 
Company. In third endorsement dated June 8, 1956, the contracting 
officer stated that no award was made on the basis of invitation No. 
ORD-20-113-55-1076 for the reason that a dimensional error had 
been made in the specifications and, therefore, said invitation was can- 
celed; that invitation No. ORD-20-113-55-1365 was issued request- 
ing bids—to be opened August 1, 1955—for furnishing essentially the 
same type of bearings in the same quantity as specified in the previous 
invitation. In response to the latter invitation, the Keystone Carbon 
Company submitted a bid dated July 22, 1955, in the aggregate 
amount of $1,021.74, made up as follows: 


Item Supplies or services Quantity Unit Unit Amount 
No. price 


| G55-2825 
1 Bearing, plain sleeve, bushing type, mag- 14,208 ea .042 596. 74 
neto housing. 


Manufactured in accordance with Detroit +295. 00 
Arsenal purchase description as follows: Tools 
(1) Material is bearing bronze, sintered, +130. 00 
metal powder, oil impregnated type I, Packaging 


composition A, Specification MIL-B- 
5687A, dated 9 September 1953. 


2 (2) Dimensions are: 
ee —. 750+. 055 726. 74 
Outer diameter—. 688+. 000—. 001 +295. 00 
Inner diameter—. 516+. 000—. 001 Tools 


The abstract of bids shows that nine other bids were received on the 
bearings; that one of the bidders specified a price of $0.076 each for 
the bearings and a special packaging charge of $0.072 per bearing, 
making a total unit price of $0.1462 for the item, and that the other 
bidders on the bearings quoted unit prices (packing included), rang- 
ing from $0.08085 to $0.2304. 

The record shows that on August 1, 1955, the Keystone Carbon Com- 
pany was requested by telephone to furnish a certification that the 
person who signed the company’s bid was authorized to sign bids and 
contracts on its behalf and, also, to “confirm that the total price of the 
bid is $1021.74.” By letter dated August 1, 1955, the company ad- 
vised that “The subject invitation is correctly priced, total amount 
$1021.74 arrived at by the piece price, $596.74, tools $295.00, packaging 
$130.00.” The bid of the Keystone Carbon Company was accepted 
on August 10, 1955, and on August 19, 1955, the contract was forwarded 
to the Pittsburgh Ordnance District for administration by the Ord- 
nance Tank-Automotive Command. 

By letter dated August 19, 1955, in which it requested that it be re- 
lieved from performance of the contract, the Keystone Carbon Com- 
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pany advised that an error had been made in its bid in that the charge 
for packaging the bearings should have been stated as being $130 per 
thousand or $1,847.04 for packaging the total quantity of 14,208 bear- 
ings. The company contended that the contracting officer should not 
have accepted its bid without questioning the company about the in- 
adequacy of the amount allowed by it for the packaging of the bearings. 
In support of its allegation of error, the company submitted a photo- 
static copy of a letter quotation dated July 15, 1955, received from its 
subcontractor, Fort Pitt Packaging Company, Inc., Pittsburgh, Penn- 
sylvania, in which the company was quoted a price of $0.11 each for 
packaging 14,208 bearing sleeves. 

It is reported that only an infinitesimal cost differential exis:s be- 
tween the manufacture of the bearings that were required under 
invitation No. 20-113-55-1076—the canceled invitation—and the 
manufacture of the bearings required under the subject invitation, but 
that the cost of the packaging required under the subject invitation is 
substantially higher than the cost of the packaging that was required 
under the canceled invitation; and that the Purchase Assignment 
Board of the Command had in June, 1955, estimated the cost of the 
bearings required under the subject invitation at $0.75 each. The 
Keystone Carbon Company’s average gross unit price of $0.0719 was 
thus less than ten percent of the Government’s estimate, and its lump- 
sum price of $130 for packaging, which amounts to approximately 
$0.0092 per bearing, was also less than ten percent of the packaging 
cost of $0.11 per unit, labor and material only, computed by the Pitts- 
burgh Ordnance District. 

While it appears that prior to award, the Keystone Carbon Com- 
pany confirmed its bid price on the bearings, it does not appear that 
the request for confirmation was such as to direct its attention to the 
packaging element of its bid, but rather that the only reason stated 
for contacting the Keystone Carbon Company was to clarify the tool- 
ing charge which was set forth in two places on the company’s bid. 
In the circumstances, and since the contracting officer was aware of 
the fact that the price quoted by the company for packaging of the 
bearings was approximately one-eighth of the price quoted by the 
one other bidder quoting a separate price for the packaging of the 
bearings, it may be questioned whether the bare confirmation of the 
total bid price was sufficient to overcome the doubt which should have 
been raised by the wide discrepancy between the packaging prices 
quoted by the company and by the other bidder. 

We are accordingly of the opinion that the contract is not legally 
enforceable, and ‘that the award made to the Keystone Carbon Com- 
pany on August 10, 1955, should be canceled and the company relieved 
of all liability under its bid as recommended by the successor 
contracting officer. 
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[B-124477] 


Military Personnel—Permanent Change of Station Orders— 
Leave or Delay—Modification 

Reimbursement to members of the uniformed services for travel incident to 
permanent change of station orders which are modified during a period of leave 
or delay authorized in the orders is limited to the distance from the old per- 
manent station to the ultimate new station, and a proposed regulation which 
would permit travel in a leave status after detachment from the old station 


to be regarded as official travel goes beyond the scope of the travel reimburse- 
ment authority in the Career Compensation Act of 1949. 


To the Secretary of the Navy, October 1, 1956: 


Reference is made to letter of July 27, 1956, from the Assistant 
Secretary of the Navy, Personnel and Reserve Forces, submitting for 
our consideration a proposed change in paragraph 3003-1b of the 
Joint Travel Regulations to read as follows: 

b. Effective Date. The effective date of orders issued to a member is the 


date the member departs from the old permanent duty station, regardless of 
any leave, delay, or temporary duty authorized or directed en route. 


Paragraph 3003-1b as presently published in the Joint Travel Reg- 
ulations, provides that the effective date of permanent change of 
station orders which do not involve leave or delay en route is the 
date of the member’s detachment from the old station, but that when 
leave or delay prior to reporting to the new station is authorized in 
the basic orders, the amount of such leave or delay is to be added to 
the date of detachment to determine the effective date of orders. The 
effect of the present regulation is to limit a member’s reimbursement 
for travel to the distance from the old permanent station to the ulti- 
mate new station in a case where his orders are.modified prior to the 
effective date as so determined, leaving him to bear the expense of 
travel in excess of such distance performed during the period of 
leave or delay granted in the basic orders. It is represented that a 
modification of orders thus gives rise to an inequity which the pro- 
posed change in the regulations is designed to eliminate. Under the 
suggested change, no travel performed after detachment at the old 
station, to the extent that such travel may be in the direction of the 
first new station, would be regarded as travel in a leave status not- 
withstanding the fact that the date of detachment was not the day 
on which the member necessarily had to leave the old station to 
report at the new station at the appointed time but had been advanced 
in order to afford the member an opportunity to avail himself of the 
leave authorized in the orders. 

In justification of the proposed change it is stated that the pro- 
visions of the current regulation are in consonance with our decisions 
which were issued mainly on the basis that a leave or delay en route 
is for the benefit of the member and not the Government. In support 











258 DECISIONS OF THE COMPTROLLER GENERAL [36 


of the apparent contention that travel performed following early 
detachment under permanent change of station orders on account of 
the leave or delay en route authorized, but prior to the modification 
of such orders designating a new permanent station or reassigning 
the member to his old permanent station, is for the benefit of the 
Government, two hypothetical cases are presented tending to show 
that leave granted members in conjunction with permanent change of 
station orders is devoted largely to uprooting dependents at the old 
station and resettling them at the new station. The excess travel 
resulting from modification of the orders prior to the date on which 
the members would have departed their old stations but for-the leave 
involved is 3,425 miles in the first example and 750 miles in the second. 
The courts have defined leave as a period of respite from military 
duties granted for the member’s sole accommodation, during which 
time he is free to travel where he chooses, employ his time as he 
pleases, or surrender his leave if he so desires, the only requirement 
being that he report at his proper station at the expiration of his 
leave. Foster v. United States, 43 C. Cls. 170, 174; McCauley v. 
United States, 50 id. 105, 109. Further, the courts have held that a 
member takes his leave at his own risk; that travel performed while 
on leave must be at the member’s own expense; and that the expiration 
of leave finds an officer, in legal contemplation, at his post. Fitz- 
patrick v. United States, 87 C. Cls. 332, 336; Elmore v. United States, 
61 id. 173, 179. Mileage is a form of reimbursement for money ex- 
pended by an officer in the Government service, and public business is 
the foundation on which mileage rests. Perrimond v. United States, 
19 C. Cls. 509; Day v. United States, 123 id. 10,18. Section 303 (a) 
of the Career Compensation Act of 1949, 63 Stat. 813, 37 U. S. C. 
253 (a), provides, as in the case of the earlier statutes, that members 
shall be entitled to receive travel and transportation allowances, or 
mileage, for travel performed under competent orders, which pre- 
supposes travel on public business. Thus it is evident that to author- 
ize reimbursement for travel performed during a period of leave re- 
quires a conclusion that such travel is travel on public business. 
Referring first to the second typical case submitted, if the leave 
granted in conjunction with the permanent change of station was re- 
quested with the intention, as indicated, of proceeding promptly to 
the vicinity of the designated new permanent station, it would appear 
that the reporting date in the orders might well have been advanced 
so as to allow time for taking leave at the new station. As to the 
second typical case, the circumstances concerning the leave at the new 
station are the same as those in the first and neither the current regu- 
lation relating to the effective date of orders, nor the proposed change, 
in any way affects such leave taken prior to departure from the old 
station irrespective of the use to which the leave was put. Of course, 
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even if other remedies for the situations complained of might be 
found, there would remain that large class of cases where travel dur- 
ing periods of leave or delay prior to modification of orders is to 
points other than the station designated in the basic orders. 

Unquestionably, free time, that is, time not charged against leave, 
available to a member frequently is less than that required for moving 
his dependents upon permanent change of station, but even if leave 
granted in his orders should be used solely for that purpose, we deem 
it extremely doubtful that such use would be sufficient to constitute 
the early travel involved as travel on public business. Be that as it 
may, however, travel to points of the member’s own selection having 
no relation to a new station, performed during a period of leave 
granted in conjunction with permanent change of station orders, 
obviously would no more be travel on public business than travel per- 
formed during leave granted in any other circumstances. 

In view of the foregoing, and the cited court decisions, it appears 
clear that the reasons advanced in the letter of July 27, 1956, afford 
no legal basis for changing the long established rule that reimburse- 
ment for'travel performed incident to permanent change of station 
orders which are modified during a period of leave or delay granted 
in such orders is limited to the distance from the old permanent 
station to the ultimate new permanent station. Hence, we must con- 
clude that the proposed change in the regulations goes beyond the 
scope of the applicable statute and, if promulgated, would be invalid. 
Your question is answered accordingly. 


[B-127372] 
Bids—Qualified—Escalation Clause—Administrative Evalu- 


ation 


Although a condition in a low bid which stipulated the number of certain items 
to be furnished and provided for a price adjustment in the event that a greater 
or smaller number were required constituted a price qualification in the nature 
of an escalation clause, such condition should not have been the basis for rejection 
of the bid unless there was an administrative determination that there was a 
real and not merely an abstract, theoretical possibility that the number of excess 
items could have made the price more than under the next acceptable bid. 


To Copes-Vulcan Division, Blaw-Knox Company, October 1, 1956: 


Further reference is made to your letter of March 21, 1956, acknowl- 
edged March 26, protesting the action of the Department of the Navy 
in awarding to Gimpel Machine Works, Inc., a contract for furnishing 
desuperheaters, repair parts, engineering drawings, and Type B Tech- 
nical Manuals under invitation for bids No. 600-719-56-S, issued Jan- 
uary 5, 1956, by the Bureau of Ships. You question the propriety of 
the award for the reason that it was made to the third low bidder and 
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you urge that you, as low bidder, submitted a bid which was substan- 
tially definite and responsive to the invitation. 

In response to requests by this Office, the Department of the Navy 
has furnished a report and a supplemental report setting out the facts 
and its views in the matter. The report shows that bids were received 
as follows: 


Total Price 
Horizontal Vertical 
Bidder Type Type 
Copes-Vulcan Division, Blaw-Knox Co._-_-- $21,232.00 $24, 928. 00 
Schutte & Koerting Co._-._--.-----_------ 25,440.99 25,440. 00 
Gimpel Machine Works, Inc._..----------- 33, 536. 00 No Bid 
Spence Engineering Co., Inc.__------------ 37, 812. 88 No Bid 


On March 15, 1956, contract No. NObs-68119 was awarded to Gimpel 
Machine Works, Inc., the two lower bids being rejected as not respon- 
sive and not conforming to the essential requirements of the invitation. 

With respect to your bid, the following statements are made in the 
administrative report: 


The specifications of Invitation for Bids No. IFB-600—719-56-S required radio- 
graphic examination of the castings being supplied and the bid prices were to 
include all the necessary radiographs. The quantity of radiographs that would 
be required was subject to the control of the bidder being dependent upon his 
casting design and the number of castings rejected during manufacture. 

The Copes-Vulcan bid contained the following statement concerning radio- 
graphs; “The above price includes radiographic and magnetic particle inspection 
of the cooling water control valve body casting. Our actual cost of $22.50 per 
valve casting was included based upon an estimate of 3 pictures per casting at a 
cost of $7.50 per picture. In the event fewer pictures are required, the cost will 
be reduced accordingly. The same plan will also apply in the event pictures in 
excess of the above amount are required.” [Italics added.] 

None of the other bids were qualified in such a way. The qualification was, 
in effect, a price escalation provision without any maximum limit. 

To allow one bidder a bargain substantially different from that offered to all 
other bidders would be a gross injustice. Bids offering indefinite prices must 
be rejected as not conforming to the invitation requirements. 19 Comp. Gen. 
614, 617 (1939). Bids not conforming to the essential requirements of the invita- 
tion may not be accepted. 35 Comp. Gen. 98 (1955); 30 Comp. Gen. 179, 181 
(1950). 

Although Copes-Vulcan, subsequent to the bid opening, contended that it 
added the qualification to its bid merely as a possible saving to the Government 
and that it would remove the qualification, such an intent could not be read into 
its bid. The manifest intent of the bidder was to allow for escalation in price 
in the event more radiographs were required than it had estimated in its price. 


In your letter of March 21, 1956, you expressed your understanding 
that the Welding, Castings and Fabrication Branch of the Bureau of 
Ships, Code 582, had checked your drawing No. 24122-I, and decided 
that four radiographic pictures of each body casting should be taken. 
With reference to that point, the Department of the Navy states in its 
supplemental report of August 31, 1956: 

* * * the initial requirement for radiographs is determined from a review 
of the contractor’s “working” drawings. The schedule of the Invitation pro- 


vided for delivery of the “working” drawings 30 days after the contract award. 
The drawings that were submitted by Copes-Vulcan were “preliminary” draw- 
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ings and were submitted pursuant to the Technical Data Before Award clause 
on page 7 of the Invitation schedule. Moreover, an informal review only was 
made of the Copes-Vulcan “preliminary” drawings by a Bureau of Ships engineer 
who was not authorized to make any decision for the Bureau as to the quantity 
of radiographs that would initially be required under the resultant contract. 
The Bureau engineer indicated informally to a Copes-Vulcan representative that 
it was the engineer's opinion that four radiographs would probably be required 
initially per casting if Copes-Vulcan were to receive the award. No opinion 
was expressed as to the number of radiographs that would be required as a 
result of the review of the working plans, or the additional radiographs that 
would be required in the event any of the casting were found to be defective, 
nor was any opinion stated as to the additional radiographs that might be 
required by the Naval Inspector because of suspicion of harmful defects at 
places other than those initially selected for radiography. 


There can be no question that the condition inserted in your bid as to 
the number of radiographs to be furnished and the adjustment of 
price to be made in the event a greater or lesser number should be 
required constituted a price qualification in the nature of an escalation 
clause. This in itself would not be sufficient to prevent consideration 
of the bid if it were possible to determine a definite number of radio- 
graphs as the maximum which could in any event be required. In 
that event the bid would be for evaluation on the basis of the maximum 
escalated price. We have held, however, that a bid offering a price 
subject to escalation could not be evaluated and considered where no 
maximum limit was stipulated and a maximum could not be deter- 
mined. It was the conclusion of the administrative officials in this 
instance that your bid had to be rejected on that ground, because they 
were unable to fix any maximum number of radiographs that might be 
required. 

We find ourselves unable to agree with the administrative inter- 
pretation of your condition, that payment would have to be made for 
radiographs taken, in excess of three, of rejected castings. There 
seems to be no more basis for that interpretation than there would be 
for concluding that payment would have to be made for rejected cast- 
ings, since the condition is stated in terms of the cost of radiographs 
included in the cost of the castings. 

Considering the difference of $4,208 between your bid and that of 
the next higher bidder, it is apparent that the maximum price to the 
Government under yours would be lower, even with the escalation 
condition, unless more than 560 radiographs, or 35 per unit in excess 
of the three allowed, were required. Upon rejection of the second 
Jow bid, the comparison with the next bid, on which award was made, 
would cover an excess of 1,640 radiographs, or more than one hundred 
per unit. 

We have recently held that an escalation provision under which no 
maximum ceiling could be determined in a certain situation, the likeli- 
hood of which was so remote as to be negligible, would not prevent 
evaluation and consideration of the bid. 35 Comp. Gen. 684. We be- 
lieve that on the same principle your bid should not have been rejected 
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except upon an administrative determination that there was a real 
and not merely an abstract theoretical possibility that the number of 
excess radiographs at $2.50 each could have made the price payable 
under your bid higher than that payable under the next acceptable 
bid. 

However, in view of the length of time which has elapsed since the 
contract was awarded and since it is administratively reported that 
“the major components of the contract are scheduled for delivery 
during September and October of this year,” we do not feel that we 
would be justified in having the contract voided at this late date. 

No action will therefore be taken in the matter except to bring our 
views to the attention of the Department of the Navy. 


[B-127630] 


Military Personnel—Marine Corps Band Leader-—Mileage 
on Discharge 


An enlisted Marine Corps member who serves as band leader and receives the 
pay and allowances of a commissioned officer is not an officer, and on discharge 
from his enlisted status at the expiration of his enlistment he may be regarded 
as separated from the service for entitlement to a mileage payment even though 
he immediately reenlists for another tour of duty. 35 C. G. 699, modified. 


To the Secretary of the Navy, October 1, 1956: 


Reference is made to letter dated August 11, 1956, with enclosures, 
from the Assistant Secretary of the Navy (Financial Management) 
requesting reconsideration of our decision of June 18, 1956, B-127630, 
35 Comp. Gen. €99, in the case of Master Sergeant Albert F. Schoepper, 
241896, U. S. Marine Corps. Sergeant Schoepper has been serving 
as leader of the band of the Marine Corps since May 1, 1955, and his 
right to pay and allowances, therefore, is for determination under 
section 11 of the act of March 4, 1925, as amended by section 517 of 
the Career Compensation Act of 1949, 63 Stat. 833 (34 U. S. C. 701) 
which provides, in pertinent part, as follows: 

The band of the United States Marine Corps shall consist of one leader, who 
shall be paid the basic pay, the basic allowances, and such other allowances as 


are authorized by the Career Compensation Act of 1949 to be paid to com- 


missioned officers in pay grade O-3 and with the same number of cumulative 
years of service; * * * 


In the decision of June 18, 1956, we held that Sergeant Schoepper 
was not entitled to mileage (travel allowance) and reenlistment bonus 
incident to his discharge on April 7, 1956, by reason of expiration of 
enlistment, such discharge having been followed by immediate re- 
enlistment. Also, we held that the enlisted man was entitled to pay- 
ment for his accrued unused leave, provided he had not elected to 
carry over such leave to his new enlistment. 
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Section 4 (c) of the Armed Forces Leave Act of 1946, as amended, 
87 U.S. C. 33 (c), consistently has been regarded as authorizing pay- 
ment for accrued leave upon discharge at expiration of enlistment 
even though immediately followed by a reenlistment. Since Sergeant 
Schoepper was “discharged” from his enlisted status at the expiration 
of an enlistment, it was concluded that he was entitled to payment for 
accrued leave upon such discharge notwithstanding that the payment 
was for computation at the rate payable to an officer in pay grade O-3 
with service equal to Sergeant Schoepper’s, that there was an im- 
mediate reenlistment, and that generally an officer undergoing a com- 
parable transition from one status or period of service as an officer to 
another would not be entitled to payment for accrued leave. However, 
Sergeant Schoepper was not allowed mileage as for a separation from 
the service and as members of the uniformed services generally are 
entitled, under the provisions of section 303 (a) of the Career Com- 
pensation Act of 1949, 63 Stat. 813, as amended, 37 U. S. C. 253 (a), 
and paragraph 4157-1 of the Joint Travel Regulations, to mileage 
upon separation from service, reconsideration is requested respecting 
his right to be paid mileage incident to his discharge. 

The conclusion reached in the decision of June 18, 1956, regarding 
mileage, was based on the view that Sergeant Schoepper’s discharge 
as an enlisted man did not constitute a separation from the service 
for mileage purposes since he is paid the pay and allowances of an 
officer in pay grade O-3 and since such an officer undergoing a transi- 
tion from one officer status or tour of duty to another, without a break 
in service, would not be considered as separated from the service for 
mileage purposes. However, it is recognized that as leader of the 
band he is not an officer, even though paid as such, and under the Joint 
Travel Regulations, his discharge from his enlisted status did consti- 
tute a separation from the service in that status. We now conclude, 
therefore, that since any member of the uniformed services who is 
“separated” from the service is entitled to a mileage payment, upon 
the separation, Sergeant Schoepper is entitled to a mileage payment, 
incident to his discharge, such payment to be in the amount that would 
have accrued to him if he had been separated from the service as an 
officer in pay grade O-3 on the date he was discharged as an enlisted 
man. 

The decision of June 18, 1956, is modified accordingly. 


[B-128022] 


Transportation—Rates—Published Tariffs—Exemption for 
Commercial Zone 


A transportation company which offered to transport Government shipments at 
rates in published tariffs is precluded on the acceptance of a shipment, which 
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originated at a point within the commercial zone of Philadelphia for trans- 
shipment by water from another point in Philadelphia, from receiving payment 
at a rate in excess of the published tariffs, notwithstanding that carriers oper- 
ating in the commercial zone of Philadelphia are exempt from Interstate 
Commerce Commission regulations and published tariff rates. 


To Samuel Mazess, October 1, 1956: 


We have considered your letters protesting, on behalf of your client, 
the Pratt Transportation Company, overpayments determined on 
bills of lading N-32301453 and N-30010934 in the audit by our Trans- 
portation Division. The grounds advanced for the protest are (1) 
the rate tenders on which the overpayments are based were never 
accepted by the Department of the Navy; (2) although the shipments 
were interstate in character, the transportation took place within the 
exempt commercial zone of Philadelphia, to which no interstate 
tariffs, filed with the Interstate Commerce Commission, apply; and 
(3) collection of the overpayments by deduction from unpaid bills is 
precluded by the Interstate Commerce Act. 

Sometime prior to August 1, 1952, the Pratt Transportation Com- 
pany tendered to the United States Navy its “SECTION 22 BID,” 
the receipt of which was acknowledged August 8, 1952. The carrier 
was informed that S&A Control Number 3056 had been assigned to 
its bid, and was requested to amend the bid by giving to it a tender 
number and including in it a clause relating to acceptance by the Gov- 
ernment. Quotation Tender No. 1A, effective August 1, 1952, incor- 
porating the language requested, was acknowledged by the Navy on 
August 26, 1952. It was assigned S&A Control Number 3092 and 
accepted as a cancellation of the earlier “SECTION 22 BID.” Ten- 
der No. 1B, effective January 2, 1953, canceling Tender No. 1A, was 
later submitted to the Department of the Navy. It was Tender No. 
1B which was mentioned as not having been accepted in a letter to 
you, dated February 20, 1953, from the Director, Freight Rate and 
Classification Division, Department of the Navy. Tender No. 1A, 
however, was effective at the time the shipments in question were 
transported, during October and November 1952, had been accepted 
by the Navy, and was available for the determination of the proper 
charges to be assessed. The proper charges accrued on bill of lading 
N-32301453 were determined in our Transportation Division by use 
of the scale of rates provided in Tender No 1A to apply to interstate 
shipments originating in the city or county of Philadelphia, accord- 
ing to their weights, plus an unloading charge of 1014 cents per 100 
pounds. 

Your second contention apparently is directed to the overpayment 
stated on bill of lading N-30010934, since the General Accounting 
Office form 1003, Notice of Overpayment, showed, in addition to the 
rate tender, Middle Atlantic States Motor Carrier Conference Tariff 
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9-I, MF-I. C. C. A-445, as authority for the rate used to ascertain 
the proper charges. The shipment transported on this bill of lading 
was interstate in character, since, like the shipment on bill of lading 
N-32301453, it was destined for transshipment by water from Phila- 
delphia. The origin was Plymouth Meeting, Pennsylvania, a point 
within the commercial zone of Philadelphia but without the city and 
county of Philadelphia. Accordingly, the Transportation Division 
audited on the basis provided in the rate tender for such ship- 
ments—“Tariff rates at the time of shipment as may be provided in 
Middle Atlantic Conference, Washington, D. C., Tariff No. 9-H, 
supplements thereto, and subsequent reissues thereof, less five (5) per- 
cent.” The rate used was published in Tariff 9-I, a reissue of Tariff 
9-H. 

The Interstate Commerce Commission, in construing section 203 
of the Motor Carrier Act, has exempted from its regulation trans- 
portation in a certain area in and about Philadelphia which is in 
interstate or foreign commerce but which is not under a common con- 
trol, management, or arrangement for a continuous carriage to or 
from a point beyond this area. See Philadelphia, Pennsylvania Com- 
mercial Zone, 17 M. C. C. 533. While interstate carriers operating 
within this zone are not required to file their rates with the Commis- 
sion, the exemption does not operate to preclude any carrier from 
offering to protect, on shipments it transports for the United States, 
designated rates published in interstate tariffs of other carriers. This 
the Pratt Transportation Company offered to do in its Tender No. 
1A. The tender was accepted and acknowledged by the Navy and 
there is no apparent reason why the Government should pay for 
these services any greater charges than those the Pratt Transpor- 
tation Company held itself out, in Tender No. 1A, as willing to accept. 

The Transportation Act of 1940, an act supplementary to the Inter- 
state Commerce Act, provided in section 322 (49 U. S. C. 66), for 
prompt payment upon presentation, without prior audit here, of bills 
for transportation furnished by common carriers subject to the In- 
terstate Commerce Act, and specifically reserved to the United States 
the right to set off subsequently discovered overpayments from 
amounts otherwise due those carriers. Although the Pratt Trans- 
portation Company apparently was not certificated by the Interstate 
Commerce Commission, but only by the State of Pennsylvania, it 
was accorded the benefits of this statute—prompt payment of its bills 
without prior audit here—and should not now complain at the im- 
position of its burden. Aside from this statute, however, the United 
States possesses the common-law right of setoff. Like any other 
creditor, the Government is entitled to apply amounts due from it 
to a claimant toward the extinguishment of that claimant’s indebted- 
ness to the United States. See McKnight v. United States, 13 C. Cls. 











266 DECISIONS OF THE COMPTROLLER GENERAL [38 


292, affirmed 98 U.S. 179; United States v. Munsey Trust Co., 332 U.S. 
234. 

In the circumstances, the audit performed in our Transportation 
Division was made on the correct basis. The overpayments stated on 
bills of lading N-32301453 and N-30010934, $92.72 and $239.79, or 
an aggregate of $332.51, should be refunded promptly, to obviate 
further collection proceedings. 


[B-124442} 


District of Columbia—Public Permit Fees—Liability of Fed- 
eral Agencies 


Fees for the issuance of public permits to Federal agencies may not be assessed 
by the District of Columbia nor paid by the Federal agencies, in the absence of 
express statutory authority, notwithstanding that the fee merely covers the 
expenses for service rendered by the municipality. 

To Ben Shiffman, General Services Administration, October 2, 
1956: 


Reference is made to your letter of March 8, 1956, requesting an 
advance decision concerning the propriety of certifying two vouchers 
for payment to the District of Columbia Government for fees assessed 
on the issuance of permits covering certain activities of the Federal 
Government in the District of Columbia. One voucher is for a pay- 
ment of $7 to the Collector of Taxes for the District of Columbia, 
representing a $5 fee for the issuance of Permit No. A-47183 for in- 
stallation of a ramp at the “Winder Building, between 17th and 18th 
Streets, N. W., north side of F Street,” and for payment of a $2 fee 
for the issuance of Permit No. A-48755 for erection of a “scaffold at 
southside Tempo V, 14th & E Streets, N. W.” The other voucher is 
for a payment of $10 representing a fee of $5 on each of two permits— 
Permit No. A-45159 issued for the erection of a scaffold at the north 
and at the west walls of the Belasco Theatre Building in order to re- 
move a terra cotta cornice, and Permit No. A-14863 for the installa- 
tion of a truck weighing scale in Canal Street, S. W., on the south- 
east of Independence Avenue. 

The matter was referred to the Board of Commissioners of the Dis- 
trict of Columbia for a report as to the policy of the Board with re- 
spect to the issuance of permits to Federal agencies. By letter of 
September 18, 1956, the Board advised that where a service is rendered 
by the District and a permit fee is charged private persons it is the 
policy of the Board to charge Government agencies the same permit 
fee in like situations. 

Congress created a corporation by the act of May 3, 1802, 2 Stat. 
195, and delegated to it powers of local government which were in- 
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herent in the Federal Government. See District of Columbia v. 
Woodbury, 136 U. S. 450; LaForest v. Commissioners, 92 F. 2d 550. 
The organic act of 1871, 16 Stat. 419, created the District of Columbia 
as a municipal corporation with all of the powers, rights and duties 
formerly delegated to it, and also those incidental to a municipal cor- 
poration. See District of Columbia v. Thompson Co., 346 U.S. 100; 
Barnes v. District of Columbia, 91 U. S. 540. 

Under its present organic act, passed in 1878, 20 Stat. 102, the Dis- 
trict of Columbia continues as a municipal corporation with such 
powers and duties formerly delegated to it as are not inconsistent with 
further provisions of the act. It differs from other such corporations 
in that it possesses neither sovereign nor legislative powers which are 
vested in Congress, see Croson v. District of Columbia, 55 App. D. C. 
122, 2 F. 2d 924, but, in the act of administering the Capitol city, it is, 
like other municipal corporations, a mere agent of the sovereign (the 
Federal Government), even though it is a separate and distinct legal 
entity and not a Federal administrative agency. See District of Co- 
lumbia v. Thompson Co.; Metropolitan R. Co. v. District of Columbia, 
132 U.S. 1; Barnes v. District of Columbia; 19 Comp. Gen. 16, 19. 

The District of Columbia now seeks to assert a right against the 
Federal Government, which is the sovereign source of such authority 
as the District of Columbia possesses. It is a well recognized rule 
that no legal right may be asserted against the sovereign authority 
that makes the law on which the right depends, unless the sovereign, 
by statute, waives its immunity, see Kawananakoa v. Polyblank, 205 
U.S. 349. 

The authority which the District of Columbia now seeks to assert 
must appear in the Charter or Code of the District of Columbia, or in 
general statutes which Congress has passed from time to time. How- 
ever, nowhere in the list of powers expressly granted by the Organic 
Act of 1878, 20 Stat. 102, is the District of Columbia or the Commis- 
sioners granted authority to assess fees against the Federal Govern- 
ment, neither does such power appear to be necessarily implied in the 
general grant of powers, nor indispensable to the performance of the 
duties imposed upon the Commissioners. Rather the express exception 
of Federal property from taxation appears to indicate an intention 
on the part of Congress to exempt the Federal Government from the 
assessment of fees and taxes. Sections 5-428 and 7-615 of the 1951 edi- 
tion of the District of Columbia Code expressly exempt Federal Public 
Buildings and the officers in charge of such buildings from application 
of the provisions of the Code which require permits to be secured from 
the District of Columbia Government for the erection of any structures 
in or for operations on the streets or other public spaces of the District 
of Columbia. In view of such express exemptions, there does not ap- 
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pear to be any basis for an assertion of the authority to require permit 
fees to be paid by the Federal Government. 

Freedom from interference and control of its functions by the levy 
of license fees and taxes thereon is inherent in the supremacy of the 
Federal Government, and it cannot be required to pay such fees even 
when the amount merely covers the expense of services rendered by 
the municipality. See 31 Comp. Gen. 405; 27 id. 232; 23 id. 406. 

No provision of statutory law or court decision has been discovered 
which would indicate the existence of authority in the District of 
Columbia to charge, or in the Administrator of the General Services 
Administration to pay fees for the issuance of public permits by the 
District of Columbia. 

Accordingly, certification of the two vouchers for payment is not 
authorized. The two vouchers which you submitted with your letter 
are returned herewith. 


[B-128527] 


National Bureau of Standards—Contribuiions From Private 
Sources—<Acceptance for Travel Expenses of Employees 

In view of the authority in 15 U. S. C. 272 for the acceptance of gifts for opera- 
tion of the National Bureau of Standards, donations from private sources for 
the payment of travel expenses of Bureau employees may be accepted and credited 
to Bureau appropriations, provided the donations are expended in accordance 


with the Travel Expense Act of 1949 and the Standardized Government Travel 
Regulations. 


Although the prohibition in 18 U. S. C. 1914 against supplementing the salary 
of Government employees for official services precludes direct payments of cash 
by private sources to employees of the National Bureau of Standards for travel 
expenses, the furnishing of services in kind (hotel accommodations, meals, and 
travel accommodations) by private sources may be accepted and utilized pro- 
viding the per diem payable by the Government to the employee is reduced on the 
basis of the services furnished. 


To the Secretary of Commerce, October 2, 1956: 


On July 5, 1956, the Assistant Secretary of Commerce requested 
our decision concerning the legality and propriety of the acceptance 
and utilization by your Department of certain gifts in the form of 
payment of transportation, subsistence, and related items to National 
Bureau of Standards employees engaged in carrying out their official 
duties in certain situations set out below. 

1. Persons entitled to the services of the Bureau, including manu- 
facturers, industrial, or university laboratories, request assistance 
from the Bureau in advising their own employees of the latest develop- 
ments in testing or gaging or in quality control. Where the requesting 
organization determines that the cost of sending its own employees to 
the Bureau is in excess of the cost of bringing the Bureau employee 
to the installation, the organization often desires to pay the expenses 
for travel and subsistence of the Bureau employee. 
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2. Scientific and professional organizations engaged in activities 
of interest to the Bureau, and in which Bureau employees are mem- 
bers of the executive or administrative committees, in certain instances 
prefer to pay the employees’ subsistence and travel expenses incident 
to attendance at meetings of the committees. For example, the Ameri- 
can Society for Testing Materials has found it desirable to minimize 
the inequalities of accommodations for members who are officers of 
corporations and members who come from universities and Govern- 
ment agencies. 

3. Industry associations who sponsor research at the Bureau under 
the research associate program occasionally request the Bureau super- 
visor responsible for the research associates to report on the progress 
of the work to the associations. Apparently the associations are will- 
ing to pay the expenses of travel of the Bureau supervisor in connection 
with his reporting to the association. 

4. Field inspection trips on certain sponsored research projects per- 
formed in groups result in the use of transportation furnished by the 
sponsoring organization in order that the group can remain as a unit 
during the survey. 

The Assistant Secretary’s letter states that the assistance in each 
of these instances may be either in kind, e. g., airplane or railroad 
ticket, hotel room, etc., or in cash to pay for the services. 

It is elear that the functions of the National Bureau of Standards 
as set forth in section 2 of the act of March 3, 1901, 31 Stat. 1449, as 
amended by the act of July 22, 1950, 64 Stat. 371, 15 U. S. C. 272, 
include the activities described in the several situations set out above. 
Also, it is clear that the persons for whom the services are authorized 
in section 273 of title 15 include those set forth in the above stated 
situations. It follows, therefore, that the travel expenses incurred 
by the Bureau employees in each of these instances are properly pay- 
able by the Bureau from its appropriations under the Travel Expense 
Act of June 9, 1949, 63 Stat. 166, as amended, 5 U.S. C. 835-842, and 
the Standardized Government Travel Regulations. 

It is well established that in the absence of specific legislation 
therefor there is no authority for an official of the Government to 
accept on behalf of the United States voluntary donations or contri- 
butions of cash to augment appropriations made by the Congress for 
particular purposes. 26 Comp. Dec. 43; 2 Comp. Gen. 775; 16 id. 911, 
23 id. 694. In that connection section 13 of the act of March 3, 1901, 
as added by section 2 of the act of July 22, 1950, 64 Stat. 
371, 15 U. S. C. 278c, provides: 

(a) The Secretary of Commerce is authorized to accept and utilize gifts or 


bequests of real or personal property for the purpose of aiding and facilitating 
the work authorized in sections 271—278c of this title. 
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Although section 276 of title 15 provides that money received from 
fees collected for services rendered shall be paid into the Treasury to 
the credit of miscellaneous receipts, no such requirement exists con- 
cerning donations or gifts of money received in accordance with sec- 
tion 278c, quoted above. Rather, section 277 of title 15 authorizes you 
to promulgate regulations regarding, among other things, the 
disbursement and receipt of moneys. 

Inasmuch as there is authority in your Department to accept gifts 
in connection with the operation of the Bureau of Standards, our 
opinion is that donations may be accepted from private sources for 
the purpose of augmenting the appropriations for use in payment of 
transportation expenses of Bureau employees in an official travel 
status. However, donations or gifts of the type proposed are such 
that they must be administered in accordance with existing laws per- 
taining to the use of public moneys. Consequently, it seems clear 
that payments by the Bureau to employees of travel and subsistence 
expenses must be made pursuant to the requirements of the Travel 
Expense Act of June 9, 1949, and the Standardized Government 
Travel Regulations. The uniform benefits administered under those 
laws provide the only payment that properly can be made to Govern- 
ment employees unless they are specifically exempted by law. 

In addition to the intent of the Congress to standardize travel 
benefits among Government employees, there is to be considered the 
strong mandate contained in the act of June 25, 1948, Ch. 645, sec- 
tion 1, 62 Stat. 793, 18 U. S. C. 1914, which provides that an employee 
of the Government may be compensated for his official duties only by 
the United States, etc. That statute provides that no person, associ- 
ation, or corporation may supplement the salary of any Government 
employee for official services performed by him. 

Donations of cash to employees by private sources are, therefore, 
prohibited, even though the money is to be used to purchase trans- 
portation tickets or hotel accommodations. However, where the 
services are furnished in kind, we believe a different conclusion is 
justifiable. The functions of the Bureau of Standards are such that 
a close consulting relationship exists between it and private research 
and other industry groups. The nature of this association eliminates 
substantially the evils sought to be avoided by the 1948 act, supra. 
Furnishing hotel accommodations, meals, and other traveling accom- 
modations do not necessarily constitute a payment to an individual 
employee so as to supplement his salary. That situation may be 
treated as a donation to the Bureau of Standards for utilization by the 
employee involved. No payment of per diem in that circumstance 
would appear to be justified. When the service furnished in kind 
does not include all subsistence expenses contemplated by the travel 
regulations, the per diem payable should be adjusted accordingly. 
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It follows from the questions presented and from the conclusions 
reached herein that donations from private sources to the Bureau of 
Standards must be administered in accordance with the Standardized 
Government Travel Regulations; that no direct payment in cash 
may be made to a Bureau employee for traveling expenses by private 
organizations in connection with official duties; and that services in 
kind may be utilized by Bureau employees in situations which factu- 
ally require their use. 

Accordingly, and provided the Bureau maintains an account show- 
ing the value of the donations received, including an estimate of 
services furnished in kind, during each fiscal year, you are authorized 
to accept gifts as contemplated in the several situations presented in 
accordance with the limitations set forth herein. 


[B-129115} 


Military Personnel—Special Pay for Doctors and Dentists— 
Induction Rather Than Application for Commission 

A physician, who, after failing to apply for a commission commensurate with 
his professional education, is compulsorily inducted into the Navy as a seaman 
recruit and who subsequently applies for a reserve commission and is discharged 
from his enlisted status to accept such commission is not then removed from the 


restriction in section 5 of the act of September 9, 1950, which precludes special 
pay benefits for physicians from individuals who are inducted into the service. 


To S. H. Magette, Department of the Navy, October 2, 1956: 


Reference is made to your letter of July 20, 1956, with enclosures, 
forwarded here by letter dated August 28, 1956, of the Assistant 
Judge Advocate General of the Navy, requesting decision whether, 
in the circumstances disclosed, Lieutenant Commander Robert FE. 
Farabaugh, Medical Corps, United States Naval Reserve, is entitled 
to the special pay prescribed for physicians and dentists in section 
203, Career Compensation Act of 1949, as amended, 37 U. S. C. 234. 

It appears that Dr. Farabaugh was a special medical registrant 
under the provisions of Public Law 779, act of September 9, 1950, as 
amended, 50 U. S. C. Appx. 454 (i), amending the Selective Service 
Act of 1948, and thus became liable for induction in the Armed Forces. 
He was eligible, however, under the provisions of the act of June 29, 
1953, 67 Stat. 87, 50 U.S. C. Appx. 454a (a), 1952 Ed. Supp. ITI, to be 
appointed to the commissioned grade or rank in the Armed Forces 
commensurate with his professional education, experience or ability. 
Dr. Farabaugh refused to apply for or to accept such a commission 
and on August 31, 1954, he was inducted into the United States Navy 
as a seaman recruit. Thereafter, upon approval of his subsequent 
application, he was appointed on December 13, 1954, a lieutenant 
commander in the Medical Corps, United States Naval Reserve, and 
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on December 22, 1954, he was discharged from his enlisted (inducted) 
status for the specific purpose of permitting him to accept such com- 
mission. 

It is contended by the officer that his induction status under the 
provisions of Public Law 779, act of September 9, 1950, as amended, 
terminated upon his discharge on December 22, 1954, and, hence, that 
the provisions of section 5 of that act, 37 U. S. C. 234b, do not bar him 
from receiving the special pay prescribed in section 203 of the Career 
Compensation Act of 1949, during his subsequent active service as a 
lieutenant commander, Medical Corps, United States Naval Reserve. 

Prior to the amendment thereof by section 5, act of April 30, 1956, 
70 Stat. 122, subsection (b) of section 203 of the Career Compen- 
sation Act of 1949 (Public Law 351, Eighty-first Congress) as amend- 
ed, 37 U.S. C. 234 (b), provided in pertinent part that “In addition to 
any pay, allowances, special or incentive pays that they are otherwise 
entitled to receive, commissioned officers as defined in subsections (a) 
and (c) of this section shall be entitled to receive special pay at the 
rate of $100 per month for each month of active service.” By sub- 
section (a) (4) of section 203, Career Compensation Act of 1949, as 
amended, 37 U.S. C. 234 (a), the term commissioned officers is defined 
as “such officers who on September 1, 1947, were or who thereafter 
have been or may be commissioned in the Medical and Dental Corps of, 
or designated as medical or dental officers in * * * the Naval Reserve 
* * * and who heretofore, but subsequent to September 1, 1947, have 
been called or ordered to extended active duty of one year or longer, 
or who may, prior to July 1, 1959, be called or ordered to extended 
active duty of one year or longer.” 

Section 4 (i) (1) of the Selective Service Act of 1948, 50 U.S. C. 
Appx. 454 (i) (1), as added by section 1, Public Law 779, act of 
September 9, 1950, 64 Stat. 826, authorizes the President to require 
special registration and as therein provided to make special calls for 
male persons qualified in needed medical, dental and allied specialist 
categories who have not yet reached the age of fifty at time of registra- 
tion. Persons called thereunder are “liable for induction for not to ex- 
ceed twenty-one months of service in the Armed Forces.” Section 
4 (i) (1), supra, further provides, however, that “No such person 
who is a member of a reserve component of the Armed Forces shall, 
so long as he remains a member thereof, be liable for registration or 
induction under this subsection, but nothing in this subsection shall 
he construed to affect the authority of the President under any other 
provision of law to call to active duty members and units of the re- 
serve components.” 

Section 5 of the act of September 9, 1950, 64 Stat. 828, 37 U.S. C. 
234b, provides that “No person inducted under the provisions of this 
Act shall be entitled to the benefits of the provisions of section 203 of 
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Public Law 351, Eighty-first Congress [Career Compensation Act of 
1949].” 

Under the provisions of subsequent and amending laws any person 
liable for induction under the act of September 9, 1950, as amended, 
“shall, under regulations prescribed by the President, be appointed, 
reappointed, or promoted to such grade or rank as may be commen- 
surate with his professional education, experience, or ability.” See 
section 3, act of June 29, 1953, 67 Stat. 87. The act of June 18, 1954, 
68 Stat. 254, provides that any person theretofore or thereafter in- 
ducted or ordered to active duty under authority of the act of Septem- 
ber 9, 1950, as amended, “who fails to qualify for, or to accept, a com- 
mission or whose commission is terminated may be utilized in his pro- 
fessional capacity in an enlisted grade or rank.” 

The main purpose of the act of September 9, 1950, was to secure 
an adequate number of physicians, dentists and specialists in allied 
categories to meet the basic needs of the Armed Forces in a manner 
consistent with the demands and requirements of the civilian popula- 
tion. The pertinent provisions of the act of September 9, 1950, as 
amended, clearly disclose that this objective was sought to be accom- 
plished without resort to the compulsory registration and induction 
provisions contained in that law by exempting from the requirement 
of registration and liability to induction thereunder all members of 
reserve components of the Armed Forces. 

Section 5 of the act of September 9, 1950, supra, was enacted, in con- 
junction with the other provisions of that act, for the specific pur- 
pose of establishing such an attractive financial inducement that 
physicians and dentists and other specialists, subject to the special 
registration provisions and liability to induction under the act, would 
apply for a commission without delay, and by joining a reserve com- 
ponent thereby make {}:«ir professional services available to the Armed 
Forces on an orderly basis without subjecting themselves to the pro- 
hibition prescribed in said section 5. In addition to the clear language 
of the section, its legislative history shows an unmistakable intent to 
withhold the benefits of the special pay prescribed for physicians and 
dentists in section 203 (b) of the Career Compensation Act of 1949, 
from any individual who is inducted under the law. It is the com- 
pulsory induction under the 1950 law which subjects the individual 
to the restriction of section 5, and inasmuch as the process of induction 
is directed to persons who are brought into the service in enlisted 
grades only, such prohibition cannot be nullified through the ex- 
pediency of subsequently accepting a commission and membership in 
a reserve component. 

In these circumstances, Dr. Farabaugh’s discharge on December 

2, 1954, did not remove him from the operation of the said section 5. 

ceordingly, he is not entitled to the special pay prescribed for phy- 
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sicians and dentists in section 203 (b) of the Career Compensation 


Act of 1949, as amended. 


[B-128338, B-128339] 


Military Personnel—Overseas—Family Separation Allow- 
ance—Dependents Remaining in United States 

Provision in the Joint Travel Regulations which purports to authorize family 
separation allowance payments to members of the uniformed services at over- 
seas stations at fixed rates based on rank, when the members are not accom- 
panied by their dependents and are not assigned quarters for themselves, goes 
beyond the scope of section 303 (b) of the Career Compensation Act of 1949, 
which affords relief to members against increased living costs outside the con- 


tintental United States, and any payments made pursuant to this provision are 
not authorized. 

A member of the uniformed services who, for personal reasons, does not take 
his dependents to his overseas station, does not come within the statutory pro- 
vision authorizing per diem payments to cover increased cost of maintaining de- 
pendents at overseas stations and must bear increased costs for maintaining 
dependents in the United States. 


To the Secretary of Defense, October 3, 1956: 


Reference 1s made to letter of July 28, 1956, from the Assistant Sec- 
retary of the Navy (Personnel and Reserve Forces), a copy of which 
is enclosed, requesting reconsideration of our decision to you dated 
July 17, 1956, B-128338, B-128339, in which we held that paragraph 
4304, Joint Travel Regulations, effective March 1, 1956, purportedly 
promulgated under authority of section 303 (b) of the Career Com- 
pensation Act of 1949, 63 Stat. 814, 37 U. S. C. 253, goes beyond the 
scope of this section of the statute, and hence is of no effect. 

Section 303 (b) of the Career Compensation Act provides in ma- 
terial part that the Secretaries of the uniformed services may author- 
ize the payment to members not in a travel status on duty outside the 
continental United States or in Alaska of a per diem considering all 
elements of cost of living to members and their dependents, including 
the cost of quarters, subsistence, and other necessary incidental ex- 
penses. Section 302 (f) of the Career Compensation Act sets forth 
according to pay grade the monthly rates of basic allowance for quar- 
ters payable to members, the amounts payable to members without 
dependents being increased from 20 to 50 percent for members of 
corresponding rank or grade with dependents, except for certain mem- 
bers in the first four enlisted pay grades. In addition to the increased 
quarters allowance paid to members with dependents, the questioned 
paragraph of the Joint Travel Regulations purports to authorize pay- 
ment to such members at overseas stations who are separated from their 
dependents and are not furnished quarters for themselves, of a per 
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diem in an amount equivalent to the statutory quarters allowance for 
members of equal grade or rank without dependents. The regulation 
apparently is premised on the proposition that a member with de- 
pendents is without a quarters allowance on his own account, and for 
that reason when such member is required to obtain quarters apart 
from his dependents the resulting expense, if incurred at a permanent 
station overseas, represents an increase in the cost of living which is 
reimbursable under the statute. 

The Assistant Secretary of the Navy states that our decision of July 
17, 1956, is not interpreted as holding that the Secretaries of the uni- 
formed services are wholly without authority to provide a family 
separation allowance within the overseas cost-of-living allowance 
structure and he requests, in the event we adhere to our decision with 
respect to the present regulation, our consideration of a suggested 
alternative. As an alternative he proposes, in brief, that a family 
separation allowance be authorized for members not assigned bachelor 
quarters, limited to two separate rates, one for officers and one for 
enlisted personnel, payable to members having dependents who do not 
ordinarily live apart from the member but who are prevented from 
joining him at his overseas duty station by a competent order or regu- 
lation of the service concerned, or for reasons of hardship beyond their 
control, 

As in the case of the original family separation allowance, and aside 
from the question of otherwise appropriate amounts of such payments, 
our concurrence in the proposed alternative would require an interpre- 
tation of the statutory provision involved as authorizing payment of a 
per diem not only on account of higher living costs obtaining in the 
area of a member’s overseas station, as compared to living costs in 
the United States, but also on account of expenses incurred by members 
in meeting normal living costs of dependents in the United States, or 
at other points away from the member's overseas station. 

As was stated in our decision of July 17, 1956, the language of 
section 303 (b) of the Career Compensation Act, except for the addi- 
tion of the words “and their dependents,” is identical with that which 
appeared as an amendment to the Pay Readjustment Act of 1942 in 
section 203 of the act of August 2, 1946, 60 Stat. 853, 859, entitled “An 
Act To enact certain provisions now included in the Naval Appropria- 
tion Act, 1946, and for other purposes.” The Naval Appropriation 
Act for 1946, 58 Stat. 303, and for the prior years from 1943 to 1945, 
provided that the appropriation should be available for “the actual 
and necessary expenses or per diem in lieu thereof as he [the Secretary 
of the Navy] may determine and approve for naval personnel on spe- 
cial duty in foreign countries * * *.” 
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With regard to the intent and purpose of this legislation the then 
Secretary of the Navy stated in Circular Letter No. 157-44, dated 
May 30, 1944, Navy Department Bulletin for January—June 1944, that: 

1. In order to alleviate the burdens placed on naval personnel on special duty 
in foreign countries by the high costs of lodging and subsistence, the Congress 
made provision for actual expenses or per diem in lieu thereof in reference (a) 
and has enacted the same provision in subsequent appropriation bills. The 
authorization gives the Secretary entire discretion as to the amount and condi- 
tions under which payable. The purpose of the provision is to compensate for 
the additional cost of lodging and subsistence of individuals in the naval service 
on special duty in foreign countries as compared to the cost in the United States. 
It is not additional pay, it gives no one a vested right to additional compensation, 
it is not to provide higher standards of living. It is solely to make up the addi- 
tional costs in foreign countries. 

2. The rates prescribed in reference (c) were based on the best information 
available at the time. Changing conditions in many countries will necessitate 
adjusting rates from time to time and this Bureau must depend upon the advice 
of commanding officers concerning local conditions prior to submitting recom- 
mendations to the Secretary for approval. It is therefore directed that com- 
manding officers inform this Bureau when rates allowed exceed local needs as 
well as when they are insufficient. Information received from the field in the 
past has resulted in increases and decreases in the amounts allowed in various 
localities with consequent advantage to the service. 

3. In view of the confidence of the Congress that the Department would ad- 
minister this provision wisely as shown by wide latitude given, it is particularly 
important that allowances be limited to actual needs. [Italics supplied.] 

The provision in the act of August 2, 1946, extending to all the 
armed services authority to make payment to members on duty out- 
side the United States or in Alaska of actual and necessary expenses 
or per diem in lieu thereof, considering all elements of cost of living, 
including cost of quarters, subsistence, and all other necessary inci- 
dental expenses, was implemented by the Secretary of War by Circular 
No. 196, dated July 25, 1947, reissued as Special Regulations No. 
35-3080-1, Air Force Regulation No. 173-30, dated May 23, 1949, 
which continued in effect until superseded by the Joint Travel Regula- 
tions on April 1, 1951. Paragraph 2 of this circular, and of the suc- 
ceeding regulations, defines the station per diem allowances prescribed 
for military personnel permanently stationed outside continental 
United States or in Alaska as including: 

(1) Costs in excess of normal rental and subsistence allowances authorized 
to officers of the first pay period without dependents ; 

(2) All costs to enlisted personnel for quarters and subsistence when Gov- 
ernment facilities are not available. 

It is assumed that in arriving at the overseas station per diem 
allowances presently authorized for members without dependents, in- 
cluding members not accompanied by dependents, current rental and 
subsistence allowances were taken into consideration substantially as 
indicated in item (1) above. Failure to take cognizance in item (2) 
above of any quarters allowance which enlisted men of the top three 
grades may have been receiving apparently was in conformity with 
the second paragraph of section 10 of the Pay Readjustment Act of 


1942, no longer in effect, which expressly provided that an enlisted 
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man in receipt of a quarters allowance on account of a dependent 
should continue to receive such allowance, even though also in receipt 
of such allowance on his own account, if by reason of orders of com- 
petent authority his dependent was prevented from dwelling with him. 

The distinction with respect to quarters allowances between officer 
and enlisted personnel recognized in War Department Circular No. 
196 was eliminated by section 302 of the Career Compensation Act 
of 1949, subsection (a) of which provided that except as otherwise 
provided by law members of the uniform services receiving basic pay 
shall be entitled to receive a basic allowance for quarters in the 
amounts specified in subsection (f). Subsection (b) provides that no 
basic allowance for quarters shall accrue to members assigned Gov- 
ernment quarters appropriate to their rank or grade and adequate 
for themselves and dependents, if with dependents. As to members 
with dependents, who are not furnished family type quarters but who, 
because of the nature of their duty assignment or for other reason, 
occupy Government bachelor quarters, paragraph 4 of Executive 
Order 10204, effective February 1, 1951, promulgated under authority 
of subsection (e), is to the effect that such occupancy shall not affect 
their right to receive payment of basic allowances for quarters. No 
provision is made for payment of an additional money allowance to 
members who are required by conditions of the service to live apart 
from their families but are not assigned quarters for themselves. Thus 
the general rule appears to be that a member, even if required to live 
apart from his family, who is not furnished quarters either for him- 
self or his dependents must obtain such quarters at personal expense 
to the extent that their cost may exceed the amount of his allowance 
for quarters as a member with dependents. It follows that if para- 
graph 4304, Joint Travel Regulations, or any modification of that 
paragraph proposing to disregard the statutory basic allowance for 
quarters in fixing overseas station allowances for members not ac- 
companied by their dependents and not furnished quarters for them- 
selves, is to be regarded as valid, section 303 (b) of the Career 
Compensation Act of 1949 must be construed as removing from this 
general rule members at duty stations overseas, 

The legislation presently embodied in section 303 (b) of the Career 
Compensation Act has from its inception been concerned with afford- 
ing relief to members against higher living costs outside continental 
United States. That it was so regarded by the administrative officers 
initially charged with its execution is shown by the Navy and War 
Department circulars quoted above. Also, that an amount equal to a 
single officer’s quarters allowance was first to be charged against 
members with dependents as well as those without dependents in de- 
termining the amount of the station per diem allowance is clearly 
evidenced in War Department Circular No. 196, July 25, 1947. The 
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courts have held repeatedly that the contemporaneous construction of 
a statute by those charged with its execution, especially when it has 
long prevailed, is entitled to great weight, and should not be disre- 
garded or overturned except for cogent reasons, and unless it be clear 
that such construction is erroneous. United States v. Johnston, 124 
U. S. 236; United States v. Sweet, 189 U. S. 471. 

No cogent reason is perceived for questioning the administrative 
construction placed on the legislation involved as it was prior to the 
enactment of the Career Compensation Act of 1949. Hence, disregard- 
ing the fact that the legislation in its present state apparently has 
been similarly viewed administratively for more than six years, the 
only question remaining to be resolved is whether the addition of the 
words “and their dependents” may be construed as operating to author- 
ize payment of an increased station per diem allowance to members 
in such case solely on the basis that the entire cost of obtaining quar- 
ters for themselves constitutes an increased cost of living at their 
overseas station because of the need devolving upon them to house 
their dependents at normal costs in the United States. 

As has been pointed out, this legislation in its various forms has 
been regarded from the beginning as intended to afford relief against 
higher living costs obtaining in the areas of at least some overseas 
stations. Before the inclusion of dependents, it also was considered 
that, as to quarters, their cost must first exceed at least the minimum 
quarters allowance prescribed for members without dependents before 
a station per diem for quarters could be authorized. If that concept 
was erroneous, it is evident that costs now proposed to be regarded as 
increased living costs of members overseas would have been present 
from the beginning and the family separation allowance now proposed 
could have been paid with no change in the law. If that be correct, 
and we believe that it is, it is equally evident that the mere addition of 
the words “and their dependents” was ineffective to authorize any in- 
crease in the overseas cost of living per diem on account of dependents 
not at the overseas station, since the member with dependents neces- 
sarily would be regarded as having at least the single allowance por- 
tion of his basic quarters allowance available to him for securing 
quarters at his station. Logically, the overseas station per diem 
allowance for quarters now prescribed for members without depend- 
ents, which has been available since April 1, 1951, the effective date 
of Appendix B, Joint Travel Regulations, to members whose depend- 
ents do not reside at or in the vicinity of their duty station located 
outside continental United States or in Alaska, was computed on that 
basis. We have construed the words “and their dependents” in sec- 
tion 303 (b) of the Career Compensation Act as intending only that 
the overseas station per diem allowance may be paid in an amount 
such as would afford members relief from the higher cost of main- 
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taining their dependents, as well as themselves, at an overseas station, 
and we find no legal basis for now extending that construction so as 
to authorize payment of a station per diem to cover costs directly 
attributable to the cost of maintaining dependents in the United 
States. 

We can see some points of difference between the case of a member 
who chooses, for personal reasons, not to take his dependents to his 
overseas station and the case of a member who is not permitted to 
take them there. The basic situation would appear to be the same in 
either case, however ; that is, any increased cost results primarily from 
maintaining the dependents in the United States, and not at the 
overseas station, and hence does not come within the statutory pro- 
vision authorizing per diem payments to cover the increased cost of 
maintaining dependents at overseas stations. 

Since neither paragraph 4304, Joint Travel Regulations, nor the 
proposed modification of that paragraph, may be regarded as valid, 
we find no basis to modify the decision of July 17, 1956. 


[B-103315] 


Transportation—Use of Travel Agencies—From Foreign 
Countries to the United States 

Services of travel agencies may be used by Govt. Depts. for securing official 
passenger transportation from foreign countries to the United States provided 
request is first made to the branch office or general agent of an American flag 
air or ocean carrier, if servicing the area, and payment is not excess of the 


charges that would have been made for the same services obtained directly 
from a carrier. B—103315, January 25, 1956, unpublished, modified. 


To the Secretary of State, October 4, 1956: 


Reference is made to letters of March 29 and July 9, 1956, with 
enclosures, from the Director, Office of Finance, Department of State, 
requesting certain exceptions from paragraph 5 of our General Regu- 
lations No, 123, 34 Comp. Gen. 782, dated May 1, 1955, prohibiting the 
use of travel agencies to secure passenger transportation services for 
official Government travel “within the United States, Canada, or 
Mexico, between the United States and foreign countries, between the 
United States and Canada or Mexico, between the United States and 
its possessions, and between and within its possessions.” 

Your Department asks for an exception from the prohibition for 
transportation from Geneva to the United States, Kabul, Afghan- 
istan, to the United States, and from Karachi, Pakistan, and its con- 
stituent posts, Dacca, East Pakistan, and Lahore, West Pakistan, to 
the United States. Also, we understand that other posts have re- 
quested an exception but that those requests have not been forwarded 
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here pending a determination on the Geneva, Kabul, and Karachi 
cases, 

Since the receipt of the requests several conferences concerning 
the travel agency restriction have been held by our Office with officials 
of your Department, as well as with representatives of major Ameri- 
can flag ocean and air carriers providing regular service to and from 
foreign countries. 

As a result of information and views obtained at those meetings 
and from the observation of our own representatives, we now are of 
the opinion that the restriction in paragraph 5 should be modified 
to permit the use of travel agencies for obtaining passenger trans- 
portation from foreign countries to the United States, subject to the 
following: 

1. (a) the request be made first to the company branch office of 
an American flag air or ocean carrier if the travel originates in a city 
or its contiguous carrier-servicing area in which such office is located ; 
or alternatively, 

(b) the request be made to the general agent of the American air 
or ocean flag carrier if the travel originates in a city or its contiguous 
carrier-servicing area in which such general agent’s office is located ; 
or alternatively, 

(c) the request may then be made to a travel agency. 

2. travel agencies may be used in the first instance only where com- 
pany branch offices, or offices of general agents, of American carriers 
are not available in the city or its contiguous carrier-servicing area 
in which the official travel originates; 

3. when through ticketing arrangements for the transportation are 
not available at American flag air or ocean carrier offices a travel 
agency may be used; 

4. no payment is to be made to the travel agency in addition to that 
which would be properly chargeable had the services requested been 
obtained directly from the carrier or carriers involved; 

5. steps are taken by your Department to asure that the travel agen- 
cies concerned are fully cognizant of the requirements of section 901 
of the Merchant Marine Act of 1936, 46 U. S. C. 1241, and our decisions 
relating thereto, your departmental policy concerning the use of 
American flag air carriers, and the provisions of our General 
Regulations No. 123. 

We have endeavored in our decisions covering the application of 
section 901 to formulate reasonable rules. We consider it essential to 
emphasize, however, the necessity of full compliance with section 901, 
46 U. S. C. 1241. Where the transportation expenses are borne ini- 
tially by the official traveler there is the same responsibility for use of 
American vessels as when the transportation is procured. for direct 
travel by the use of Government transportation requests. 
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In that regard we have not overlooked the fact that I FSM IIT 132 
specifically requires that your Department's policies concerning evi- 
dence in support of the use of a foreign flag ship be furnished even in 
those instances when the traveler makes his own arrangements covering 
either part or all of his travel. Likewise, we are aware of, and in 
accord with, your statement of policy that preference should be given 
to American flag airlines in the procurement of airplane tickets. 

Our Office will take steps to modify paragraph 5 of General Regu- 
lations No. 123 in accordance with the above. Meanwhile, to the extent 
herein indicated, your Department is authorized to utilize travel agen- 
cies for passenger transportation from foreign countries to the United 
States. 


[B-129084] 


Revolving Funds—Corps of Engineers—Availability for Re- 
pairs to Govt. Property—Damaged by Private Persons 

Although repairs made on Govt. property which is damaged by private persons 
may not be regarded as “services for private persons” as that language is used in 
the Corps of Engineers revolving fund authorization, so as to permit the initial 
financing of such repairs from the revolving fund, the revolving fund authoriza- 
tion for temporary financing of services chargeable to appropriations would per- 


mit temporary financing of such repairs provided the cost is ultimately reflected 
as an obligation of the appropriation. 


To the Secretary of Army, October 4, 1956: 


Reference is made to letter of August 24, 1956, from the Acting 
Secretary of the Army, presenting for decision questions relating to 
the availability of the civil works functions revolving fund, Corps of 
Engineers, for the temporary financing of costs of repairs to Govern- 
ment property such as locks, dams, seawalls, jetties and wharves, pend- 
ing reimbursement for such costs from private parties responsible for 
the damages. 

The revolving fund was established by the Civil Functions Appro- 
priation Act, 1954, 67 Stat. 199, which provides, in part, as follows: 

For establishment of a revolving fund, to be available without fiscal year 
limitation, for expenses necessary for the maintenance and operation of the 
plant and equipment of the Corps of Engineers used in civil works functions * * *, 
temporary financing of services finally chargeable to appropriations for civil 
works functions, and the furnishing of facilities and services for military func- 
tions of the Department of the Army and other Government agencies and private 
persons, as authorized by law, * * * 

As stated in the letter of August 24, liability of private parties 
responsible for damages to works such as hereinbefore described arises 
from the provisions of section 14 of the River and Harbor Act, ap- 
proved March 3, 1899, 30 Stat. 1152, 33 U. S. C. 408, and collections 
made on account thereof are authorized to be credited to the appropria- 
tion that bore the cost of repair or replacement of the damaged prop- 
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erty by section 4 of the act approved June 20, 1938, 52 Stat. 805, 33 
U.S. C. 571. 

It is stated in the letter that Corps of Engineers regulations pre- 
scribing the procedures for enforcement of 33 U. S. C. 408 provide that 
in each case the responsible engineer will communicate directly with 
the responsible parties, giving them notice to repair the damage by 
their own labor and at their own expense with a reasonable time to 
be fixed in the notice. Where the damage must be repaired within a 
reasonable time, if the responsible parties so request in writing, the 
District Engineer may cause the repairs to be made at Government 
expense and then call upon the responsible parties to pay the cost of 
damages when finally ascertained. It is further stated that current 
practice provides for financing these repair costs from Corps of Engi- 
neers civil project funds pending reimbursement, and that due to the 
substantial amounts of funds required to finance such repair costs, 
the unpredictable nature of incurrence, and the public interest re- 
quirement, it is sometimes necessary to defer scheduled rehabilitation 
and maintenance work pending collection of the amount due from the 
responsible party. Since the regulations provide for a written agree- 
ment with the responsible private parties to perform certain work, 
it is stated in the Acting Secretary’s letter that it appears that per- 
formance of the work under the revolving fund may be appropriate 
within that part of the legislation providing for “furnishing facilities 
and services for * * * and private persons * * * ,” and the follow- 
ing questions are presented for our decision: 

1. May the Revolving Fund, Corps of Engineers be used to initially finance 
costs of repairs resulting from damage to Government property which represents 
integral parts of or is utilized on projects which are under jurisdiction of the 
Corps of Engineers for construction, operation, or maintenance purposes, when 
the damages are reimbursable from private persons? 

2. If the answer to question 1 is in the affirmative, may such damage costs be 
retained as an account receivable under the Revolving Fund until collected or 
until conclusive proof of uncollectibility from the debtor is obtained? 

Repairs of the nature here involved are to be made upon Govern- 
ment property, the preservation and maintenance of which is a re- 
sponsibility of the Corps of Engineers, and as such they do not appear 
to be “services for * * * private persons” within the meaning of those 
words as used in the revolving fund authorization. Furthermore, in all 
probability instances would arise where the responsible parties would 
be unable to reimburse the Government for the cost of repairs. The 
result in such instances would be an impairment of the corpus of the 
revolving fund inconsistent with its enabling legislation requiring 
recovery of costs. It appears, however, that the basic availability 
of the appropriation under the head “Operation and Maintenance, 
General, Corps of Engineers, Civil,” for the maintenance and care of 
works such as here concerned is in no way affected by whether or not 
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costs of repairs are reimbursed. Thus, while it would not appear 
proper to use the revolving fund to finance repairs to Government 
property for the account of private persons, such fund may, under 
the authority for “temporary financing of services chargeable to ap- 
propriations for civil works functions,” be used for temporary financ- 
ing of services chargeable to the “Operation and Maintenance” ap- 
propriation. Question 1 is accordingly answered in the negative in- 
asmuch as it pertains to initial financing for, and on account of, 
private persons—costs of initial financing from the revolving fund 
in such cases being properly for reflection as obligations of the 
“Operation and Maintenance” appropriation. 

Since Question 1 is answered in the negative, no answer to Question 
2 is required. 


[B-129089] 


Military Personnel—Mustering-Out Payments 


Members of the reserve components of the uniformed services who while on 
active duty enlist, reenlist or accept commissioned appointments in the regular 
services may not be denied mustering-out payments by reason of an administra- 
tive regulation which provided that an appointment in the regular service 
Was not an automatic vacation of reserve status nor a formal discharge or 
release from active duty for mustering-out payments. 


To M. L, Johnson, Department of the Army, October 5, 1956: 


By first endorsement dated August 27, 1956, the Chief of Finance, 
Department of the Army, forwarded your letter of August 13, 1956, 
submitting for decision a voucher stated in favor of Captain Albert C. 
Malone, Jr., 063275, JAG, for $200 as mustering-out payment under 
the provisions of Title V of the Veterans’ Readjustment Assistance 
Act of 1952, approved July 16, 1952, 66 Stat. 688, 38 U. S. C. 1011, as 
implemented by Paragraph 15i (2) (e), Army Regulations No. 35- 
1340, Changes No. 3, dated July 25, 1956. 

Section 501 of the Veterans’ Readjustment Assistance Act of 1952 
extends eligibility for mustering-out payment to each member of 
the Armed Forces who shall have been engaged in active service on 
or after June 27, 1950, and who is discharged or relieved from active 
service under honorable conditions, except those members who are 
discharged after particular types of service as specified in the act. 


‘Section 502, 38 U. S. C. 1012, of the act authorizes the payment of 


mustering-out payment in different amounts, depending upon the 
length and character of service performed, such payment to be made in 
installments upon and after final discharge -or ultimate relief from 
active service. Section 502 further provides that a person entitled 
to receive the first installment of mustering-ont pay at the time of 
discharge or release for the purpose of enlistment, reenlistment, or ap- 
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pointment in a regular component of the Armed Forces shall, at his 
election, receive the whole of such payment in one lump-sum, rather 
than in installments. Section 503, 38 U. S. C. 1013, of the act pro- 
vides that the mustering-out payment shall accrue and the amounts 
thereof shall be computed as of the time of discharge for the purpose 
of effecting a permanent separation from the service or ultimate relief 
from active service or, at the option of the member, at the time of dis- 
charge or release for the purpose of enlistment, reenlistment, or ap- 
pointment in a regular component of the Armed Forces. Section 505 
(b), 38 U. S. C. 1015 (b), provides that the Secretaries of the respec- 
tive services shall make such regulations not inconsistent with the 
act as may be necessary effectively to carry out its provisions, and that 
their decisions shall be final and not subject to review by any court 
or other Government official. 

Paragraph 15i (2) (e), Army Regulations No. 35-1340, Changes 
No. 3, dated July 25, 1956, provides as follows: 

* * * A member of a Reserve component who is on active duty at the time of 
appointment and acceptance of a commission in the Regular Army and whose 
commission in the Reserve component is automatically vacated by acceptance 
of a Regular Army commission is eligible to receive mustering-out payment, if 
otherwise entitled. 

The purpose of this provision was evidently to correct a prior regula- 
tion, dated March 22, 1955, which stated that: 

A member of a Reserve component who entered on extended active duty on or 
after 27 June 1950 and who is on extended active duty at the time of appointment 
and acceptance of a commission in the Regular Army and whose commission in 
the civilian component is automatically vacated by acceptance of a Regular 
Army commission is not entitled to mustering-out payment, since such member 
is not discharged or relieved from active duty. 

An earlier revision of AR 35-1340, dated October 26, 1951, had pro- 
vided (in paragraph 12g) that “Members discharged or relieved from 
active duty to accept appointments as warrant or commissioned officers 
*** are not entitled to mustering-out payments.” However, 
Changes No. 1 to such regulations, dated August 25, 1952, provided (in 
paragraph 12g (2) (c)) as follows: 

A member who entered active service on or after July 1947 and who was dis- 
charged or relieved from active duty on or after 27 June 1950 for the purpose of 
accepting appointment as a warrant or commissioned officer in a Regular com- 
ponent of the Armed Forces or for the purpose of enlisting or reenlisting in a Reg- 
ular component of the Armed Forces is eligible to receive mustering-out payment 
under the provisions of the act of 16 July 1952, if otherwise entitled thereto. 
Also, earlier regulations (paragraph 1lg (2), AR 35-2490, dated 
February 20, 1946), issued under the Mustering-Out Payment Act of 
1944, 38 U. S. C. 691-691g, had provided that “Personnel discharged 
or relieved from active duty on or after 1 June 1945 for the purpose 
of accepting an appointment as warrant or commissioned officer in 
the Regular Army are eligible for mustering-out payment, if other- 
wise entitled thereto.” 





ol eel 





cot c+ ® 


S 


e 
e 
if 


r 


ir 
r 


y 


i 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 285 


It appears that Captain Malone served as a reserve officer in the 
Army of the United States from February 20, 1950, to November 29, 
1950, at which time he was offered and accepted a commission in the 
Regular Army. Your doubt as to the propriety of paying him 
nustering-out pay appears to be based on the conclusion that such 
payment might be unauthorized because it would be contrary to an 
Army view and practice announced, in specific terms, in the paragraph 
of the regulations of March 22, 1955, which is quoted above, and be- 
cause the regulations of July 25, 1956, quoted above, apparently 
should not be given any retroactive effect. 

An examination of the legislative history of the Veterans’ Readjust- 
ment Assistance Act of 1952 discloses that the Congress considered the 
mustering-out payment provisions of the act to be comparable in intent 
and purpose to the provisions of the Mustering-Out Payment Act of 
1944, 58 Stat. 8,38 U.S. C. 691a, as amended. Section 3 of the 1944 
act, 38 U.S. C. 691d, provided that the mustering-out payment author- 
ized by that act shall accrue and the amount thereof shall be computed 
as of the time of discharge for the purpose of effecting a permanent 
separation from the service or of ultimate relief from active service. 
Section 3 of the act was amended, however, by section 7 (b) of the act 
of October 6, 1945, 59 Stat. 540, 38 U.S. C. 691c, to authorize muster- 
ing-out payment to be recived by members, at their option, upon en- 
listment, reenlistment, or appointment in the Regular Military or 
Naval Establishment. 

It seems clear that it was the intent of the 1944 act, at least after 
the amendment of October 6, 1945, and of the 1952 act from the date 
of its enactment that mustering-out payment should accrue to reserv- 
ists being integrated into the Regular Army, as of the date of accept- 
ance of the appointment in the Regular Army, without regard to the 
question whether such integration, in any individual case, involved a 
formal discharge or release from active duty or whether the formal 
discharge or release was deemed unnecessary because the acceptance of 
a Regular Army appointment by an officer of a reserve component of 
the Army was considered as having the effect of vacating his reserve 
commission. It seems plain that the vacation of the reserve appoint- 
ment was tantamount to a discharge or release from active duty as a 
reservist. Hence, it is our view that any regulation purporting’ to 
deny mustering-out payment to a member of a reserve component of 
the Army separated from active duty as a reservist (by automatic 
vacation of reserve status or otherwise) for the purpose of enlistment, 
reenlistment, or appointment (commission) in the Regular Army 
would be clearly inconsistent with the pertinent statutory provisions, 
as was recognized by the Secretary of the Army in the corrective regu- 
lation of July 25, 1956. Payment now does not involve the retroactive 
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application of that regulation but only the recognition of a statutory 
right not primarily dependent on a regulation. 

It is concluded, therefore, that beginning June 1, 1945,* a member 
of a reserve component separated from active duty as a reservist for 
the purpose of enlistment, reenlistment, or appointment (commission) 
in the Regular Army is entitled to the mustering-out payment, if he 
so elects and he is otherwise eligible for such payment. 

Accordingly, you are authorized to make payment on the voucher 
which, together with the other papers accompanying your letter, is 
returned, 


[B-129222} 


States and Municipalities—Installation of Traffic Light by 
Federal Government—Payments to States in Lieu of Taxes 
The installation of a traffic control light in a municipality is a governmental 
function financed by tax revenues, and a contribution of money or a traffic light 


to a municipality by a Federal agency would be a payment in lieu of taxes which 
is not authorized in the absence of specific legislation. 


To the Secretary of the Army, October 5, 1956: 


In his letter of September 11, 1956, the Assistant Secretary of the 
Army (FM) inquired as to the availability of Army appropriations 
to install a traffic light over a municipal highway. 

The traffic light will be placed over the road, which is not subject to 
legislative control by the United States, at a point where a new open- 
ing to Cameron Station, Alexandria, Virginia, will intersect the high- 
way. Both Army and municipal officials have decided a control light 
is necessary to maintain maximum safety conditions at the proposed 
intersection. While municipal officials have declined because of 
insufficient funds to furnish the control device, they have agreed to 
operate, maintain, and repair the light after installation by the Fed- 
eral Government. The United States will retain title to the traffic 
light. Referring to this specific problem the Assistant Secretary 
asks : 

May the Army, under current appropriations (Maintenance and Operations), 
legally procure and install a traffic control device upon a highway over which the 
United States exercises no legislative jurisdiction, and in which the United 
States holds no property interest, for the purposes of safeguarding Government 
property and service personnel and their dependents, and of providing access at 
a military installation? 

This question is the subject of a legal memorandum which accom- 
panied the Assistant Secretary’s letter. In the absence of a case on 
the precise issue three lines of decisions published by this Office are 
discussed, and it is suggested that the query should be answered in the 
affirmitive. Without commenting on the first two lines of decisions, 


*Changed from October 6, 1945, by B—129089, October 16, 1956, unpublished decision. 
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we believe the controlling factor here is the third; namely, responsi- 
bility of a municipality to render police services. On this point the 
memorandum thesis is that payment by the Army for the installation 
of a traffic light would not relieve the municipality of an extant obli- 
gation to the United States. 

Police services result from an exercise of one facet of the municipal- 
ity’s governmental function. In regard to governmental functions 
we have said, 24 Comp. Gen. 599, 601: 

The establishment and operation of a fire department by a municipal corpora- 
tion is a governmental—as distinguished from a proprietary or business—func- 
tion. O’Donnell v. Groton, 144 A. 468; Kling v. City of Austin, 62-S. W. 2d 689. 
And the governmental functions of a municipal corporation are exercised for the 
benefit and welfare of the community at large; such functions are not mere 
franchises or privileges to be performed or ignored by the municipality at its 
discretion, but rather legal duties imposed by the State upon its creation; and 
such duties are of a mandatory nature, notwithstanding the lack of civil liability 
for negligence in the performance thereof. 43 C. J. 182-4; Muson et al. v. Fearson, 
50 U. S. 248; Marzer v. City of Saginaw, 258 N. W. 627; Rose v. Gypsum City, 
179 P. 348; City of Uvalde v. Uvalde Electric & Ice Co., 250 S. W. 140. * * * 

Control of traffic, like fire protection, is a municipal governmental 
function. Cf. Code of Virginia, 1950, title 46, chapter 4, article 2, 
especially sections 46-198, 200, 203, and 207. 

Governmental functions, as a general rule, are paid from revenues 
raised by taxation. At least, in the instant case, there is no indication 
the traffic light system is financed by other than tax moneys. It is well 
established that Federal contributions in lieu of taxes are not author- 
ized in the absence of specific legislation, 35 Comp. Gen. 311, and cases 
cited therein. In the present circumstances an Army contribution, 
such as money or a traffic light to Alexandria, Virginia, would be a 
payment in lieu of taxes not provided for or contemplated by Con- 
gress; hence, not permissible. 

Payments based on the quantum of service rendered are not to be 
confused with governmental functions supported exclusively by taxes. 
The results of this distinction are explained in a case reported at 31 
Comp. Gen. 405, 408: 

It has been held that the constitutional immunity of the Federal Government 
from state and local taxation does not extend to payment of charges for water 
or sewer services where the amount thereof is determined pursuant to statute 
by the quantity of water furnished or the amount of sewage disposed of, such 
charges being neither regarded as taxes or assessments but as the price of the 
product or service rendered. State v. Taylor, 79 N. E. 2nd 127, 29 Comp. Gen. 
120. se 
Since the operation of a traffic control light is not dependent upon, or 
related to, the receipt of fees for the services of that light, our con- 
clusion is not altered by cases, such as 31 Comp. Gen. 405, above, 29 id. 
120, and 20 id. 206, which refer to the principle of payments measured 
by the service rendered. 


Accordingly, the question is answered in the negative. 


427142 O—57——21 
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Military Personnel—Enlisted Members of Fleet Reserve 
Retroactively Retired in Comissioned Grades—-Dual Com- 
pensation Refunds 

Retired enlisted members of the Fleet Reserve and the Fleet Marine Corps Re- 
serve who were held to have been retired in temporary commissioned grades 
retroactively effective to September 1, 1955, pursuant to section 2 (a) of the act 
of August 9, 1955, 34 U. S. Code 410 (a), and, therefore, if holding a position in 
the Federal Government, subject to the dual office probibition in the act of 
July 31, 1894, 5 U. S. Code 62, are not required to make any dual compensation 
refunds under 5 U. S. Code 59 (a), for periods prior to May 23, 1956, the date of 
decision of the Comptroller General, 35 Comp. Gen. 657, or the date of action 


effecting the appointment to commissioned grade on the retired list, whichever 
is later. 


To the Secretary of the Navy, October 9, 1956: 


Je have received, through our Defense Accounting and Auditing 
Division, a request from the Navy Finance Center for advice as to 
when our decision of May 22, 1956, B-126842, 35 Comp. Gen. 657, is to 
be regarded as effective for purposes of adjusting the pay accounts of 
persons transferred to the retired list of the Navy in commissioned 
officer grades (from Fleet Reserve or Fleet Marine Corps Reserve 
status) pursuant to section 2 (a) of the act of August 9, 1955, 69 Stat. 
615, 34 U. S. C. 410 (a), and who, subsequent to the eflective date of 
that act, were employed by the Federal Government in permanent 
civilian positions to which compensation was attached. 

Section 2 (a) of the act of August 9, 1955, extended. to those per- 
sons who on August 9, 1955, were members of the Fleet Reserve or 
Fleet Marine Corps Reserve, and who previously had served under 
a temporary appointment in a commissioned grade and had com- 
pleted more than 20 years of active service, at least 10 years of which 
was active commissioned service, the right to be placed on the retired 
list, at the President’s discretion, in the highest rank in which they 
served satisfactorily before their transfer to the Fleet Reserve or 
Fleet Marine Corps Reserve, if application was made within 90 days 
after August 9, 1955. We held in the decision of May 22, 1956, that 
September 1, 1955, would be regarded for pay purposes as the effective 
date of retirement in all such cases regardless of when administrative 
action was actually taken to place the members concerned on the 
retired list. Also, we held that members placed upon the retired list 
in commissioned grades pursuant to section 2 (a), are to be viewed as 
having been appointed to such commissioned grades and, consequently, 
subject to the prohibitory provisions of the dual employment act of 
July 31, 1894, 28 Stat. 205, as amended, 5 U. S. C. 62, waless otherwise 
exempted from such provisions. 

It is reported that prior to the decision of May 22, 1956, certain of 
these members had been placed upon the retired list with credit of 
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officer’s retired pay effective January 1, 1956, and where they were 
employed in Federal civilian positions the dual compensation pro- 
visions of section 212 of the act of June 30, 1932, as amended, 5 U. S. C. 
59a, had beer applied. Following our decision, the effective date of 
retirement in such cases was changed to September 1, 1955. In such 
cases, however, the members concerned obviously could not have been 
commissioned officers on the retired list prior to the date of the orders 
effecting their retirement as such even though under the law they are 
entitled to officer’s retired pay retroactively to September 1, 1955, as 
a consequence of their retirement as officers. Other members were not 
placed upon the retired list in commissioned grades until after the 
decision of May 22, 1956 (due to delay in approval of applications), 
and, while in those cases the retirement action was made effective 
September 1, 1955, the members have been paid only enlisted retainer 
pay through July 31, 1956, and, in addition, have received the com- 
pensation of their civilian positions through that date. 

In decisions of October 28, 1946, and June 24, 1949, 26 Comp. Gen. 
271 and 28 Comp. Gen. 727, respectively, we held that retired enlisted 
men returned to an inactive status with a higher commissioned grade 
held while on active duty, pursuant to section 10 of the act of July 24, 
1941, 55 Stat. 605, as amended, 34 U. S. C. 350i, retained their status 
as enlisted men and were not subject to the dual office prohibition of 
the 1894 act, as amended. Since the members here concerned were 
transferred to the Fleet Reserve or Fleet Marine Corps Reserve in 
their permanent status as enlisted men prior to appointment to their- 
commissioned officer grades on the retired list, it would not have been 
unreasonable to view the decisions of October 28, 1946, and June 24, 
1949, as indicating that the 1894 act would not be applicable in the 
cases of such members. And in connection with an analogous matter 
involving the application of section 212 of the Economy Act of June 
30, 1932, we held that a retroactive order advancing a retired enlisted 
man to commissioned rank as of the date of retirement could not 
legally subject him retroactively to the provisions of section 212 so as 
to divest him of his vested right to retired pay as an enlisted man 
during the retroactive period. 31 Comp. Gen. 619. 

In the circumstances we believe we are justified in concluding that, 
in cases of the type here involved, the dual office principles of the de- 
cision of May 22, 1956, should be applied from the date of the decision, 
or the date of the action effecting the appointment to a commissioned 
grade on the retired list, whichever is later. Accordingly, otherwise 
correct payments of commissioned officer retired pay and civilian com- 
pensation made in any such case for periods prior to May 23, 1956, 
will be passed to credit in the audit of the disbursing officers’ aecounts. 
Also, in any such case where the final action to effect retirement was 
not taken until after May 22, 1956, like payments made for periods 
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after that date but prior to the date of the final action will be passed 
to credit if otherwise correct. Any other payments of civilian com- 
pensation made in such cases, however, should be recovered, the re- 
covery to be effected, if possible, at the time the retainer and retired 
pay account of the member concerned is adjusted. 


[B-129412] 


Claims—Assignments—Contract Payments—Pension Trust 
Funds Used for Loans Secured by Assignments 


Although a pension trust which is used to purchase and hold security of a Gov- 
ernment contractor who assigns his lease-purchase contract to a bank as trustee 
may not be regarded as a financing institution under the Assignment of Claims 
Act of 1940, the validity of the assignment is not impaired by the fact that the in- 
debtedness secured by the assignment represents trust funds, provided legal 
title to and control over such funds are vested in a bank or trust company. 





To the Administrator, General Services Administration, October 9, 
1956: 


Reference is made to letter of October 3, 1956, from the Deputy 
Administrator requesting our opinion whether a pension trust for 
which a bank is acting as trustee may be regarded as a “financing 
institution” within the meaning of that term as used in the Assign- 
ment of Claims Act of 1940, as amended. 

The question arises in connection with financing arrangements 
contemplated by Second Avenue and Nineteenth Street, Inc., under 
lease-purchase contract No. GS-OOB-2736, dated June 26, 1956, for 
the construction of a United States Post Office and Court House at 
Rock Island, Illinois, and its sale to the United States over a period 
of 25 years. The method of financing proposed, which is set forth 
in a letter of October 2, 1956, from the law firm representing the 
interested parties is to have the Moline National Bank of Moline, 
Illinois, act as mortgage trustee. The contractor, Second Avenue 
and Nineteenth Street, Inc., would assign to this bank (1) moneys 
to become due under the lease-purchase contract with the Govern- 
ment, (2) the contractor’s interest in the improvements to be erected 
upon the property in Rock Island, and (3) the contractor’s interest 
in the ground lease of the property, all as security for obligations of 
the contractor which will be purchased and held by various pension 
trusts for which a commercial bank or trust company is acting as 
trustee. 

Under the provisions of the Assignment of Claims Act of 1940, as 
amended, 31 U. S. C. 203, 41 U. S. C. 15, moneys due under a Govern- 
ment contract may be assigned to a “bank, trust company, or other 
financing institution.” In our opinion, a pension or other type of 
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trust may not be regarded as an “institution” of any kind. An 
“institution” has been defined as “an established or organized society 
or corporation.” Words and Phrases, Permanent Edition, volume 
21, pp. 666-671. It may mean a concern engaged in some activity, 
as a retail store, a broker, or an insurance company. A trust is not 
a society, organization, corporation, or concern; it is a fiduciary ce- 
lationship or, in a loose sense, the trust property itself. In either 
sense it has no ability to engage in activities, financing or otherwise. 
A trust is administered only through a trustee or trustees, in whom 
is vested legal title to the trust property and the power, ordinarily, 
to invest and manage the funds and property entrusted to it. 

However, the Assignment of Claims Act permits the assignment 
of moneys due under a Government contract to a “trust company.” 
The primary and ordinary conception of a trust company is a com- 
pany or corporation organized for the purpose of taking and ad- 
ministering trusts. People v. National Security Co., 177 N. Y. S. 
$38; Goss & Hamlyn Home v. State ew rel. Mills (Okla.), 285 P. 2d 
428. If it has no other powers, the funds available to a trust com- 
pany for financing operations will normally consist principally, if 
not entirely, of trust funds. Since the act expressly authorizes as- 
signments to a “trust company,” we believe it must have been con- 
templated that trust funds under the control of such institutions 
might be used for loans secured by such assignments. 

Accordingly, in our opinion the validity of an assignment of the 
proceeds of a Government contract is not impaired by the fact that 
the indebtedness secured by the assignment represents an investment 
of trust funds, where legal title to and control over such funds are 
vested in a bank or trust company. 


[B-58323] 


Maritime — Subsidies — Operating-differential—Extended 
Voyages or Cruises 


Extended voyages or cruises by American steamship companies beyond their reg- 
ular ports of call that take approximately the same time as reguiar voyages are 
not deviations within the general trade area of regular services but are con- 
sidered “new services” and the steamship companies are not entitled to an oper- 
ating-differential subsidy pursuant to 46 U. S. Code 1011 until after adminis- 
trative determinations are made that the “new services” meet the statutory 
requirements for operating-differential subsidies. 


A determination by the Federal Maritime Administrator that a minimum of one 
extended voyage per year by an American steamship company on established 
trade routes meets the regular service requirements of section 211, Merchant 
Marine Act, 1936, will support the payment of subsidies for past extended voy- 
ages and cruises or the amendment of the contract to provide subsidy on future 
extended voyages. 





292 DECISIONS OF THE COMPTROLLER GENERAL 


To the Chairman, Federal Maritime Board, October 10, 1956: 


Reference is made to a letter dated May 3, 1956, and enclosures, from 
the Vice Chairman, Federal Maritime Board, requesting our view as 
to whether the Merchant Marine Act, 1936, as amended, authorizes 
the Federal Maritime Board to pay operating-differential subsidies 
on the operation by the American Export Lines, Inc., of the S. S. Jnde- 
pendence and S. S. Constitution on certain cruises, or voyages 
extended beyond their regular ports of call in the western Mediter- 
ranean (as now provided in its Operating-Differential Subsidy Agree- 
ment, Contract No. FMB-1), to ports in the eastern Mediterranean 
on Trade Route 10 and to Southwest Asia on Trade Route 18. 

Section 101 of the Merchant Marine Act, 1936, 46 U. S. C. 1011, 
declares, in pertinent part, that the policy of the United States is to 
foster the development and encourage the maintenance of a merchant 
marine sufficient to provide shipping service “on all routes essential 
for maintaining the flow” of foreign commerce. 

As stated by the then General Counsel of your office in his opinion 
of July 29, 1954, relative to the company’s request for amendment of 
its subsidy agreement, the entire history of operating subsidy legis- 
lation before and after the 1936 Act presupposes establishment and 
maintenance of a service with regular frequencies. Specifically, sec- 
tion 211 of the Act (46 U.S. C. 1121 (a) and (b) ) directs, in pertinent 
part, that the Commission (the Maritime Administrator under 
Reorganization Plan No. 21 of 1950), 64 Stat. 1273 determine (1) the 
services, routes and lines which are deemed “to be essential for the pro- 
motion, development, expansion, and maintenance of the foreign com- 
merce” and (2) the requirements of vessels “which should be employed 
in such services or on such routes or lines, and the frequency and regu- 
larity of the sailings of such vessels, with a view to furnishing ade- 
quate, regular, certain and permanent service.” In determining the 
essentiality of such services, routes, and lines, the Administrator is 
required to consider and weigh the economic feasibility of operating 
“such steamship lines” against the benefits the “maintenance of any 
such line may afford to the foreign commerce of the United States and 
to the national defense.” 

Having provided for the establishment of essential trade routes and 
the required frequencies of sailings thereon, Title VI of the act author- 
izes the furnishment of operating-differential subsidy to applicants 
for the operation of a vessel or vessels in the “essential services” deter- 
mined under section 211, provided certain additional determinations 
are made by the Commission (the Federal Maritime Board under 
Reorganization Plan No. 21 of 1950). Insofar as pertinent here, sec- 
tion 601 (a), 46 U. S. C. 1171, requires, as a prerequisite to the grant- 
ing of such aid by the Board, that it determine that the subsidy is 
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required to meet foreign flag competition and to carry out effectively 
the purposes and policy of the Act. It should be noted, however, that 
the authority of the Board to provide by contract (or amendment 
thereto) for the payment of subsidy is limited and circumscribed by 
the route patterns and frequency of sailings established by the 
Administrator under section 211, 

Accordingly, section 601 relates to the awarding of a contract by 
the Board for operating subsidy only to the extent that it provides 
services (routes and sailings) consonant with the Administrator’s 
determination under section 211. In this connection, the Board’s 
contract with American Export recites that “The Maritime Adminis- 
trator has determined that the [services and sailings thereafter de- 
scribed are] * * * essential for the promotion, development, expan- 
sion and maintenance of the foreign commerce of the United States.” 
The “service” of the Jndependence and Constitution is described as 
a passenger service between “New York, Naples, Genoa and Cannes, 
with the privilege of calling at the Azores and Gibraltar.” A mini- 
mum of 24 and maximum of 30 sailings per annum in that service is 
prescribed. It is noted that “Trade Route 10,” parenthetically noted 
in the description of the service, extends to the eastern Mediterranean 
but the Administrator’s determinations relative to the passenger 
service, ports of call and the required sailings of the /ndependence 
and Constitution do not encompass the eastern Mediterranean ports 
contained in that route. Consequently, while the subject extended 
voyages were still on Trade Route 10, it is not suggested that they 
constitute minor deviations in the general trading area of the regular 
service of the Constitution and Independence, to which the Adminis- 
trator’s determinations under section 211 were applicable. Thus, the 
extended voyages constitute, in effect, a “new service” requiring all 
the prerequisite determinations incident thereto before operating- 
differential subsidy may be paid therefor. 

The company argues that “it is an established practice under the 
Act to permit operators a good deal of leeway” in connection with 
the ports of call on the route and cites the descriptions of subsidized 
services on numerous trade routes. However, the privileged ports 
of call authorized in the cited services are located within the general 
trade areas of the particular service, mostly en route between the 
termini thereof. That there is some latitude to authorize deviations 
in the general trade areas which are not significant enough in time 
or distance to warrant altering the subsidy status of the vessel is 
unquestioned. However, calls at privilege ports or minor deviations 
clearly are not reasonably analogous to an extension of a voyage be- 
yond the regular ports of call where, as here, the turnaround time 
on the extended portion is approximately the same as is one complete 
trip over the regular route. Moreover, the fact that if subsidy is 
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paid the operating results of the past extended voyages will have 
been profitable, if subsidy is allowed, is only one factor for consider- 
ation by the Administrator in deciding whether the route traversed 
and the sailings provided warrant his determinations under section 
211 which are prerequisite to an effective award by the Board of 
operating subsidy for the additional service. The fact that this 
service will be performed on trade routes on which the company now 
performs other services does not remove the necessity for compliance 
with the requirements of the Act regarding determinations of the 
new service. 

The company also urges that no findings under sections 211 or 601 
are required to authorize the payment of subsidy and cites Article 
I-2 (e) of the contract—and its source, section 606 (3), 46 U. S. C. 
1176—in support thereof. The Act contemplates long-term contracts 
as one means of maintaining “adequate, regular, certain, and perma- 
nent service” essential to the foreign commerce. Under the law as 
originally enacted, the former Maritime Commission was responsible 
for all of the prerequisite determinations as well as the awarding, 
amending and terminating of operating-differential subsidy con- 
tracts. However, Reorganization Plan No. 21, while placing the 
latter function under the jurisdiction of the Federal Maritime Board, 
did not and could not have rendered nugatory the statutory require- 
ment that the determinations prescribed in section 211 must be made 
prior to an effective award of subsidy and that the authority of the 
Board to contract for the award of subsidy is circurmscribed and 
limited by the section 211 determinations. Accordingly, the pro- 
visions of section 606 (3) and Article I-2 (e) must be construed as 
subject to those limitations. To conclude that extended voyages of 
the extent here proposed could be considered mere deviations of an 
authorized subsidy service or that the provisions of section 606 (3) 
and Article I-2 (e) authorize subsidization of a new service beyond 
that circumscribed by the Administrator’s determinations regarding 
the Jndependence and Constitution passenger service, as set forth in 
the contract, would be to circumvent the clear intention of the 
statute. 

It is argued that too much emphasis has been placed on the fact 
that the extended voyages are referred to as “cruises” when in fact 
the vessels cover the regular service and take away cargo and pas- 
sengers. However, it seems apparent that an extended voyage which 
approximately doubles the turnaround time of the regular voyage 
may not reasonably be considered a “deviation” within the general 
trade area of the regular service. Consequently, as hereinbefore 
stated, it appears that the proposed extended voyages constitute in 
effect a “new service” which requires, inter alia, that the Adminis- 
trator determine that a minimum service thereon of one voyage a year 
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meets the objective of the 1936 Act as expressed in section 101, and the 
criteria set forth in section 211 (b). 

-Summarized briefly, the 1936 Act and Reorganization Plan No. 21 
of 1950 contemplate, insofar as pertinent here, that three steps which 
must be taken prior to an effective award of subsidy are: 

1. The Administrator must investigate and determine what routes, 
services, or lines are “essential for the promotion, development, expan- 
sion, and maintenance of the foreign commerce of the United States,” 
Section 211 (a). 

2. The Administrator must investigate and determine the physical 
requirements of the vessels “which should be employed in such services 
or on such routes or lines, and the frequency and regularity of the 
sailings of such vessels, with a view to furnishing adequate, regular, 
certain, and permanent service.” Section 211 (b). 

3. The board must determine that operating-differential subsidy 
is necessary to meet foreign competition in the essential services deter- 
mined by the Administrator under section 211. Section 601 (a). 

Accordingly, in the absence of the necessary determinations by the 
Administrator with respect to the new (or changed) service repre- 
sented by the cruise, or extended voyages, the statutory prerequisite 
to an effective award of operating-differential subsidy thereon by the 
Board has not been met. However, if in addition to the reported 
findings and determinations by the Board under section 601, the Ad- 
ministrator determines that the operation of a minimum of one ex- 
tended voyage by the /ndependence or Constitution per annum on 
established Trade Routes 10 and 18 provides a passenger service of 
sufficient “frequency and regularity” to furnish “adequate, regular, 
certain, and permanent service,” we perceive no legal basis upon which 
we could object to the payment of subsidy with respect to the subject 
past voyages or to an amendment of the contract to provide subsidy 
on the future voyages. 


[B-129114] 


Contracts—Examination of Records Clauses—Limitation 


Under an Atomic Energy Commission nuclear power plant contract which pro- 
vides that the contractor will bear all construction and operating costs and the 
Commission will pay actual costs for performance of research and development 
work, the examination of records clause, which is required by 42 U. S. Code 2206, 
to be inserted in all negotiated contracts of the Commission, may not be limited 
in its application to that part of the work for which payment will be made by 
the Commission. 


To the Chairman, Atomic Energy Commission, October 10, 1956: 


Reference is made to the General Manager's letter of August 30, 
1956, requesting our views as to the necessity for providing for audit 
by the Comptroller General of transactions under contract No. 
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AT (30-8)-222 with Yankee Atomic Electric Company which do not 
involve any expenditure of Government funds. 
The contract with Yankee was executed June 6, 1956, in furtherance 
of the Commission’s Power Demonstration Reactor Program. The 
aim of that program, as stated in the Commission’s release of January 
10, 1955, is to bring private resources into the development of engi- 
neering information on the performance of nuclear power reactors 
and to advance the time when nuclear power will become economically 
competitive. The contract provides that Yankee will design, con- 
struct, and operate a nuclear power plant having an estimated 
134,000-kilowatt generating capacity. Yankee is to furnish the Com- 
mission information on technical, economic, and operating aspects of 
the project during the development, design, construction, and operat- 
ing phases. The Commission is to perform certain research and de- 
velopment work to cost no more than $1 million, and has agreed to 
pay the actual cost, not to exceed $4 million, of certain further research 
and development work to be performed by or for Yankee. The Com- 
mission has also agreed to waive its use charge for special nuclear 
material used by the contractor during development of the plant and 
for the first five years of operation. All other costs of design, con- 
struction, and operation of the project are to be borne by Yankee. 

As executed, the contract contains the usual examination of records 
provision which gives the Comptroller General the right to examine 
any directly pertinent books, documents, papers, and records of the 
contractor or any of his subcontractors involving transactions related 
to the contract until three years after final payment thereunder. Dur- 
ing the contract negotiations the contractor requested that the fore- 
going provision be limited in its application to that portion of the work 
for which payment would be made by the Commission, and the Com- 
mission indicated its willingness to agree to a contract amendment so 
providing if the Comptroller General should determine this to be 
legally permissible. 

The law applicable is section 166 of the Atomic Energy Act of 1954, 
68 Stat. 951-52, 42 U. S. C. 2206, which provides, in pertinent part, 
as follows: 
No moneys appropriated for the purposes of this Act shall be available for pay- 
ments under any contract with the Commission, negotiated without advertising, 
* * * unless such contract includes a clause to the effect that the Comptroller 
General of the United States or any of his duly authorized representatives shall, 
until the expiration of three years after final payment, have access to and the 
right to examine any directly pertinent books, documents, papers and records of 
the contractor or any of his subcontractors engaged in the performance of, and 
involving transactions related to such contracts or subcontracts: * * * 

As stated in the General Manager’s letter, there is no doubt as to the 
general applicability of the law to the contract in view of the payment 
of $4 million (or less) to be made to Yankee as reimbursement for the 
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cost of the research work which it will perform. Consequently, the 
inclusion of the examination of records clause in the contract was not 
only proper but was legally required to validate such payment. It 
seems to us that the real question presented by the contractor’s request 
for a limited application of the clause involves the meaning of the 
clause rather than its applicability. 

The right of examination given is confined to “any directly per- 
tinent” records “involving transactions related to” the contract or sub- 
contracts. The effect of the suggested modification to the contract 
would be tantamount to that of a contractual agreement between 
Yankee and the Commission that the only records which would be 
considered “directly pertinent” under the clause would be those per- 
taining to the reimbursable work. In our opinion such an interpreta- 
tion of the clause, and of the law, would not be justified in the case of 
the contract under consideration. The basic reason for the Govern- 
ment’s participation in the project was to secure information concern- 
ing the cost of nuclear production of energy. While it is true that the 
Government will not bear any of the construction or operating costs, 
such costs are an essential element of the overall knowledge which is 
the main consideration moving to the Government under the contract. 
For this reason we believe that construction and operating cost data are 
“directly pertinent” to the contract within the meaning of section 166 
of the Atomic Energy Act of 1954, especially in view of the contractor’s 
specific obligations under Article I-1l.e. It is accordingly our view 
that the contract would be subject to question if such an audit were 
precluded. 


[B-129264] 


Travel Expenses—Rental of Trailer for Government Equip- 
ment—Reimbursement 


The rental of a trailer for transportation of Government equipment by an em- 
ployee whose travel orders authorized travel by privately-owned automobile is 
within the purview of paragraph 11, Standardized Government Travel Regula- 
tions, for hire of special conveyances and reimbursement for the trailer rental 
and the additional toll incident to transportation of the trailer over a toll high- 
way may be made provided there is administrative approval that the hire of the 
trailer is advantageous to the Government. 


To Chief of Finance, Department of the Army, October 10, 1956: 


Your letter of August 7, 1956, CMLRD-BW-6-D.1, forwarded here 
on September 18 by the Office of the Chief of Finance, FINEK 248.7 
requests our decision whether payment may be made on the voucher 
therewith enclosed in favor of Mr. Fuqua M. Hendricks, a civilian 
employee at Fort Detrick, Maryland, in the amount of $26.65 repre- 
senting the rental of a trailer at $25 and a toll of $1.65 incurred on the 
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Pennsylvania Turnpike. Travel via the toll highway has been admin- 
istratively approved as advantageous to the Government. 

Travel order dated May 16, 1956, directed Mr. Hendricks to proceed 
from Fort Detrick, Maryland, to Rapid City, South Dakota, thence to 
Crookston, Minnesota, and return to Fort Detrick, incident to a tem- 
porary duty assignment of approximately 30 days. Inasmuch as he 
was transporting “approximately 500-1200 pounds of equipment” to 
and from, on and between test sites and as Government transportation 
was not available at the destination points his travel orders authorized 
transportation by privately-owned vehicle at the rate of 8 cents per 
mile as advantageous to the Government. Mr. Hendricks was ac- 
companied by two employees, their baggage, and an additional 150 
pounds of special equipment on the return trip from Crockston, Minne- 
sota. Approximately 30 miles west of Milwaukee, Wisconsin, a tire 
blew out because of the excessive weight. Upon reaching Milwaukee 
a trailer was rented and utilized for thie balance of the return trip re- 
sulting in the cost of $25 rental and a $1.65 Pennsylvania Turnpike toll. 
The Government equipment was not shipped by commercial means be- 
cause of the lack of packing facilities, the expected need of certain of 
the equipment at Fort Detrick prior to time commercial shipment 
could be obtained and the delicate nature of some of the equipment. 
Receipts have been furnished covering the expenses claimed. 

Paragraph 11 of the Standardized Government Travel Regulations 
provides for the hire of special conveyances such as boats, automobiles, 
taxicabs, etc., when “authorized or approved as advantageous to the 
Government.” While the regulation does not specifically refer to the 
hire of a trailer, the phrase “or other such conveyance” is deemed suf- 
ficiently broad in scope to include trailers. Moreover, the facts 
presented would appear sufficient to warrant the hiring of a special 
conveyance. Accordingly, if the hire of the special conveyance in this 
case is administratively approved as advantageous to the Government, 
payment therefor would appear proper. 

The voucher and accompanying papers are returned. 


[B-127739] 


Compensation—Postal Service—Former Government Serv- 
ice—Appointment at Rates Above First Salary Step 


The term “regional or district office’ as used in section 501 of the Postal Field 
Service Compensation Act of 1955, relating to initial salary rates is not used 
in the technical sense as applying only to offices operating under the direction 
of a Regional or District Manager but refers to regional as distinguished from 
local functions where the handling of mail is involved so that employees with 
prior Federal employment may be appointed to Post Office positions where 
handling of mail is not involved at rates higher than the entrance step of salary 
grade. B-127739, July 2, 1956, unpublished, modified. 
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To the Postmaster General, October 11, 1956: 


Reference is made to letter of August 24, 1956, file 800, from the 
Acting Postmaster General, requesting reconsideration of our deci- 
sion of July 2, 1956, B-127739, as to the effect of section 501 of the 
Postal Field Service Compensation Act of 1955, Public Law 68, 84th 
Congress, 69 Stat. 124, 39 U. S. C. 991. That section provides as 
follows: 

The Postmaster General may appoint any person who has been employed 
in a civilian capacity in any branch of Government to any position in a regional 
or district office or to any professional or scientific position and may place such 
person in any step in the salary level of the Postal Field Service Schedule which 
is less than one full step above the highest basic salary which such person 
received from the United States. 

Our decision construed the section as authorizing appointments 
(other than to professional or scientific positions) above the entrance 
step of a salary grade, only where the position, to which the appoint- 
ment in the Postal Field Service was to be made, was one in a regional 
or district office which “operates under the direction or guidance of 
either a Regional Director or District Manager” as those terms are 
used in Organizational Charts 814 and 824 of the Postal Manual; 
and that, as a consequence, present or former employees of the Gov- 
ernment may not be appointed to more than the entrance step of salary 
grades of non-scientific and non-professional positions in Post Office 
Department Supply Centers, the Kansas City Money Order Center, 
Area Internal Audit Offices, and the Postal Inspection Service. 

The letter of the Acting Postmaster General reports that the De- 
partment had taken the view that the implied prohibition of section 501 
against appointment above step 1 (to other than professional and 
scientific positions) would not apply to recruitment from other agen- 
cies or transfers from the departmental service in Washington for 
positions in Postal Field Service offices the functions of which were in 
fact regional in character rather than local. The term local was un- 
derstood as encompassing positions primarily concerned with han- 
dling the mail in post offices, postal transportation units and immedi- 
ately associated locally supervised activities. It is reported that as 
a result and prior to our decision of July 2, 1956, the Department 
appointed or transferred 27 employees to such field positions at rates 
of compensation in excess of the entrance step of their grades. It is 
stated that such recruitment would not have been otherwise possible 
ond that the good morale, if not the actual services of most of these 
employees, will be lost if their salaries must be reduced even prospec- 
tively. The Acting Postmaster General also reports that limiting 
the authority of section 501 to positions in the Regional organization 
will increase administrative difficulties without protecting the in- 
terests of the employees handling mail for whose benefit the provision 
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was primarily added and that it will hamper future reorganizations 
and tend to make further decentralization of Departmental acivities 
difficult. 

Recognizing that at the time the Congress considered the legisla- 
tion the Department’s regionalization program was not fully com- 
pleted, that charts 814 and 824 of the Postal Manual were not issued 
until after the hearings on the provision were completed and that the 
language may not have been used in the same sense as in those charts, 
we have reexamined the legislative history of section 501 to see what 
was intended by the words “any positions in the regional or district 
offices” in section 501. 

This study shows, as pointed out in the Department’s letter of April 
23, 1956, that the provision as originally submitted reads as follows: 

“The Postmaster General shall appoint each employee new to the postal field 
service at the first salary step established for his position, except that he may 
appoint any person who has been employed in a civilian capacity in any branch 
of the Government to the step in the salary level of the Postal Field Service 
Schedule which is less than one full step above the highest basic salary which 
the employee received from the United States.” 

The House hearings, page 34, show that the Department representa- 
tive testified that the provision was not intended to apply to positions 
in post offices but to positions in the regional and district offices as to 
which the Department previously was compelled to obtain a number of 
employees from other branches of the Government services who were 
paid under the Classification Act of 1949, and was intended to give 
them the benefit of a compensation rate taking into consideration the 
previous salary in the other Government agency. It was there stated: 

If we were not permitted to do that, it obviously would mean that employees 
entering the district or regional offices under the postal fleld service schedule 
from any other agency of the Government would be forced to take a cut in pay, 
and it would prohibit us in most cases from recruiting them. 

Representatives of the Postal employees union in testifying before 
the House Committee opposed the provision as originally proposed on 
the ground that the section would permit employees from. outside of 
the postal service to be brought into the service and placed at a higher 
than entrance level of the grade on the basis of the training received 
in another agency which was not comparable with that of employees 
who had long service in postal and training work and might prevent 
the promotion of such career members of the service and be subject to 
other abuses. (Page 151, House hearings). The Chairman of the 
hearings called attention of one of these union officials to a modifica- 
tion proposed by an official of the Department to limit the proposal 
to regional and district office positions and professional positions so 
as not to affect rank and file postal employees (page 177). Another 
union official in testifying on the bill (page 225) criticized the origi- 
nally proposed provision stating that the language without amend- 
ment may be construed to allow appointments in any position of the 
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field postal service even though intended for application only to dis- 
trict and regional offices. In the colloquy reported on Page 246 of 
the hearings the following statement by Representative Fascell ap- 
pears significant : 


* * * the Department has agreed that that section should be delimited to 
transfers of departmental staff and professional personnel only. * * * 


In House Report No. 728 on the section, the Committee reported as 
follows: 


Section 501 authorizes the Postmaster General to appoint any individual, who 
has been employed in a civilian capacity in any branch of the Federal Govern- 
ment (including the municipal government of the District of Columbia), to a 
position of a certain type in the postal field service. Such type of position to 
which appointments may be made in this manner is either a position in a re- 
gional or district office or a professional or scientific position. The Postmaster 
General may place such individual so appointed in any step in the salary level 
of the postal field service schedule which is less than one full step above the 
highest rate of basic salary (excluding longevity compensation) which such 
individual received from the Federal Government or the municipal government 
of the District of Columbia. 

For example, it is not necessary that an individual who has been employed 
in a civilian capacity by the Federal Government or the municipal government 
of the District of Columbia be assigned to the entrance step of the salary level 
of the position in the postal field service to which he is appointed if such posi- 
tion is in a regional or district office or is of a professional or scientific character. 
He may, instead, be assigned to that step in the salary level of his new position 
which is less than one full step above the highest basic salary he received from 
the Federal Government or the municipal government of the District of 
Columbia. 

If an individual in the first step of grade 11 of the General Schedule of the 
Classification Act of 1949, at a rate of basic salary of $5,940 is to be appointed 
to a position in the postal field service in salary level PFS-9 of the postal 
field service schedule, such individual may be assigned to step 5 of the salary 
level PFS-9, at a basic salary of $6,020, in the postal field service schedule. 

Except for appointments to positions mentioned in section 501, the present 
practice of the Post Office Department of appointing each employee new to the 
postal field service to the lowest step of the salary level for the position to which 
he is appointed, and the present practice with respect to reinstatements to the 
postal service, is expected to be continued. 


It appears from the history of the provision set out above, that the 
intent of the amendments to the section was to protect the seniority 
and promotional opportunities of the rank and file local employees 
engaged in handling the mail but to permit the hiring thereunder of 
employees with previous training in other departments or the Post 
Office Department in Washington in professional, scientific positions 
and administrative and clerical positions in the regional and district 
offices not involved in mail handling. Also, since the Department’s 
regionalization program was not completed until after the hearings 
were held and the charts 814 and 824 in the Postal Manual had not then 
been issued and no where does it appear that the Congressional Com- 
mittees were advised in considering the provision of the technical 
terminology used in classifying offices thereunder, it appears that the 
words “regional and district offices” as used in section 501 were not 
used in the technical sense out in charts 814 and 824 nor as applying 
only to offices operating under the direction or guidance of either a 
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Regional Director or a District Manager but rather generically as 
referring to offices the functions of which are regional rather than 
local and do not involve the actual handling of the mail. 

Positions in the Post Office Department Supply Centers, the Kansas 
City Money Order Center, Area Internal Audit Offices, which were, 
until the effective date of Public Law 68, paid under the Classification 
Act of 1949, 5 U. S. C. 1113 (b)—not under laws applicable to the 
postal field service—and positions in the Postal Inspection Service 
which are regionalized, not local, all of which do not involve actual 
handling of the mail, appear to be positions in “regional or district 
offices” within the meaning of those terms in section 501 of the act. 

Our decision of July 2, 1956, is modified accordingly, and we will 
interpose no objection to the use of the authority granted in that sec- 
tion in hiring employees with former Government service for positions 
in such Centers, Office or Service at rates above the entrance step of 
salary grades to which they are appointed provided of course that the 
rates at which they are hired are less than one full step above the 
highest basic salary (excluding longevity compensation) which the 
employee received from the United States in his former eraployment. 


[B-127764] 


Contracts—Price Adjustment—Unreasonable Delays, Inter- 
ruptions, Suspensions by Government 


A clause which would provide for an equitable adjustment to the contractor 
for additional costs incurred by him on account of unreasonable «delays, inter- 
ruptions, or suspensions caused by the Government in its contractual capacity 
when the contractor would not have been otherwise delayed may be included in 
Government construction contracts. 


To the Secretary of the Interior, October 11, 1956: 


A letter from the Administrative Assistant Secretary dated April 
30, 1956, requests our opinion as to the legality of a clause entitled 
“Price Adjustment for Interruption, Delay, or Suspension of the 
Work” proposed to be included in appropriate construction contracts 
by the Bureau of Reclamation. The clause would provide for pay- 
ment of an equitable adjustment to the contractor as compensation for 
additional costs incurred by him on account of unreasonable delays, 
interruptions, or suspensions caused by the Government in its contrac- 
tual capacity where the contractor would not have been otherwise 
delayed. 

There is no legal objection to the inclusion in Government contracts 
of a provision permitting changes and suspensions by the Govern- 
ment and providing for additional payment therefor. 29 Op. Atty. 
Gen. 285. Further, we have held that a contract may be modified to 
provide for additional compensation to the contractor as reimburse- 
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ment for increased costs resulting from delays caused by the Govern- 
ment. B-83498, April 26, 1949. 

As indicated in the letter of April 30, somewhat similar provisions 
are presently included in construction contracts by the Atomic Energy 
Commission and the Corps of Engineers, Civil Functions, Department 
ofthe Army. Those provisions, however, limit recovery to additional 
costs incurred by the contractor as a result of suspensions ordered by 
the Government. The proposed clause would authorize additional 
compensation for delays on a much broader scale. For that reason, 
and to insure the proper audit control of additional amounts author- 
ized for payment, we propose the following modifications to the clause. 

Although you state that the purpose of the proposed clause would 
be to permit the payment through contract modification of those addi- 
tional costs which could otherwise be recovered by the contractor 
through litigation, the clause in its present form would authorize 
equitable adjustments for “unreasonable interruptions, delays or sus- 
pensions incident to changes or changed conditions.” It has been held 
that where changes are permitted under a contract, delays incident to 
such changes do not make the Government liable for additional costs 
thereby incurred by the contractor. United States v. Rice, 317 U. S. 
61; Newport News Shipbuilding Co. v. United States, 79 C. Cls. 1. 
The decisions cited, however, were governed by the provisions of the 
particular contracts involved in those cases. They, therefore, would 
not preclude payment of additional costs resulting from unreasonable 
delays incident to. changes or changed conditions where specifically 
authorized by appropriate contractual provision. 

The second proviso in the clause should be amended to require that 
the claim be made in writing and include a written itemization of the 
additional costs. While it may have been intended that this would 
follow in any case, it appears desirable to expressly require such in- 
formation which we regard as essential for audit purposes. Instruc- 
tions to contracting officers concerning the clause should provide that 
the claim and accompanying itemization of costs will become a per- 
manent part of the record. 

The letter of April 30 indicates that “no adjustment will be per- 
mitted without the approval of the Commissioner or such other official 
as he may designate.” The proposed clause, however, provides only 
that the findings of the contracting officer shall be “subject to review” 
of the Commissioner or an official designated by him. In order to 
avoid any misunderstanding as to the required approval of the Com- 
missioner or his representative, we feel that the clause should be 
amended to require affirmative approval by the Commissioner or his 
representative before the contracting officer’s findings become effective. 
As to any designated representative, it is our view that he should be 
an official not connected with the procurement activity. 

427142 O—57——22 
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The clause as originally proposed excepts from consideration under 
its terms, delays, interruptions, or suspensions due to lack of appro- 
priations or funds, or due to weather conditions. We would add de- 
lays, interruptions, or suspensions due to causes beyond the control of 
and without the fault or negligence of the Government. We feel 
strongly that the Government should be placed in this regard on an 
equal footing with the contractor who is exempt from liability for such 
delays by the Damages for Delay provision of Standard Form 23A. 
In light of the previously stated principle that the primary purpose 
of a provision such as the proposed clause is to permit payment by 
administrative action of amounts which would otherwise be collectible 
by the contractor through litigation as damages, it should be noted 
that the Supreme Court in United States v. Howard P. Foley Co., Inc., 
329 U. S. 64, laid great emphasis in holding in favor of the Govern- 
ment on the fact that the agents of the Government worked with great 
diligence and were without fault as to the delay for which damages 
were claimed. Cf. Ripley v. United States, 223 U. S. 695. Note also 
the emphasis of such fact by the Court of Claims in distinguishing 
the Foley case. Kehm Corporation v. United States, 119 C. Cls. 454; 
and George A. Fuller Co. v. United States, 108 C. Cls. 70. 

The effect of the proposed clause is to inject a cost element into 
a fixed-price contract which can be verified only from the contractor’s 
records. For audit purposes, we therefore suggest the inclusion of 
an additional sentence whereby the contractor agrees to make his 
records as to additional compensation claimed under the provisions 
of the proposed clause available, upon request, to representatives of 
our respective agencies. 

In addition to the foregoing, we would make certain changes, more 
or less editorial in nature, which we believe would result in greater 
clarity. For greater emphasis we would state the requirements that 
the contractor mitigate damages and that the delays should not other- 
wise have occurred as provisos, the former as a condition precedent 
to relief. The first proviso would be shortened without change to 
meaning or purpose. The findings required to be made by the con- 
tracting officer would be condensed into one sentence. Finally, ref- 
erences to other clauses (presumably in Standard Form 238A) would 
be changed from number to name. 

We have no objection to the use of the proposed clause, modified 
in accordance with the above, to read as follows: 


PRICE ADJUSTMENT FOR INTERRUPTION, DELAY, OR SUSPENSION 
OF THE WORK 


If the performance of the work under this contract is unreasonably inter- 
rupted, delayed, or suspended due solely to (1) any action of the contracting 
officer in the administration of this contract, including unreasonable inter- 
ruptions, delays or suspensions incident to changes or changed conditions, or 
(2) to any failure of the Government in its contractual capacity to do any act 
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required or authorized by this contract within the time specified for such act, 
or if no time be specified, within a reasonable time, an equitable adjustment, 
in addition to the extension of time otherwise provided for by the contract, will 
be made for any increase in the cost of performance of this contract, exclusive 
of profit, necessarily caused by such interruption, delay, or suspension and the 
contract will be modified in writing accordingly; Provided however, that no 
adjustment will be made under this paragraph for any period prior to the date 
of receipt by the contracting officer of written notice from the contractor that 
a delay, interruption, or suspension is being experienced and that a claim for 
adjustment will be made; Provided further, that the contractor shall be re- 
quired to mitigate additional costs as a condition precedent to relief under this 
paragraph ; and Provided further, that the claim including an itemization of the 
costs must be submitted in writing to the contracting officer within 30 days 
after the termination of the interruption, delay, or suspension for which claim 
is being made; and Provided further, that no equitable adjustment shall be 
made to the extent that delays of the contractor would have prevented per- 
formance even if the Government’s obligations had been met in a timely manner. 
The contracting officer shall submit in writing to the Commissioner of Recla- 
mation or to an official designated by such Commissioner findings as to the 
period during which the contractor would have been able to proceed with the 
work under the contract except for said delay, interruption, or suspension and 
the amount to which the contractor is equitably entitled by reason of the delay, 
interruption or suspension. Such findings shall not be served upon the contractor, 
nor shall they become effective, until approved by the Commissioner or his 
designated representative. Any dispute concerning a question of fact arising 
under this paragraph shall be deemed a dispute under the Disputes clause. This 
paragraph shall not apply to delays, interruptions, or suspensions (1) due to 
lack of necessary appropriations and reservations of funds, (2) due to weather 
conditions, (3) or due to causes beyond the control of the Government and not 
due to its fault or negligence. The contractor’s records of costs occasioned by 
the delay, interruption, or suspension for which claim is made will be made 
available for examination by representatives of the Department of the Interior 
and the General Accounting Office upon the request of authorized representatives 
of either agency. 


[B-129249] 


Contracts—Default—Excess Costs—Contracting Officers’ 
Responsibility 

A contractor who was awarded a contract on the basis of a certificate of com- 
petency issued by the Small Business Administration after the contracting agency 
had explained that the article required was difficult to manufacture and furnished 
its reasons for believing the contractor incapable of producing the article, may 


not be relieved of liability for excess costs incident to default under the common- 
law principle of release due to unfair advantage. 


To the Secretary of the Navy, October 11, 1956: 


Reference is made to your letters of September 13 and September 
24, 1956, relative to the default of Airborne, Inc., under contract No. 
N600 (A) 41780, dated April 9, 1956. 

It appears that on January 11, 1956, the Navy Purchasing Office, 
Washington, D. C., issued an invitation (IFB 600-749-56) for bids for 
manufacturing and furnishing 638 starter generators, type A-4, which 
were urgently needed by the Bureau of Aeronautics; that two re- 
sponsive bids were received, one from Airborne, Inc., a small business 
concern, at a unit price of $701.50 (after correction of a mistake in 
bid), and one from Bendix Aviation Corporation at a unit price of 
$1,329; but that the Navy Department, as a result of a pre-award 
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survey, concluded that Airborne did not have the engineering ex- 
perience, or financial resources, necessary to enable it to perform the 
contract. In accordance with mandatory procedures, the case was 
forwarded to the Small Business Administration so that agency might 
consider whether it desired to issue a Certificate of Competency on be- 
half of Airborne. Such a certificate was issued by the agency on 
March 29, 1956, and, following a request by the Navy Department for 
reconsideration of the agency’s action in the matter, the Small Busi- 
ness Administration, after further investigation, confirmed its original 
action by letter of April 6, 1956, to the Navy Department. Accord- 
ingly, the contract was awarded to Airborne on April 9, 1956, at its 
bid price, in the aggregate amount of $447,557, as required by law. 

It further appears that Airborne was unable to furnish a pre- 
production model meeting the requirements of the specifications, and 
that the contract was terminated for default on June 15, 1956, after 
which a letter contract was entered into with the Bendix Aviation 
Corporation for furnishing the generators at an approximate total 
cost of $828,762. 

You state that the Department of the Navy is of the firm opinion 
that Airborne exercised marked diligence in proceeding under the con- 
tract, but that, at the time of the submission of its bid and issuance of 
the Certificate of Competency, the concern failed to understand the 
complexity of the item being procured and the production difficulties 
involved ; that, in attempting to perform under the contract, Airborne 
incurred substantial costs; and that the concern’s net worth, according 
to its December 31 balance sheet, is only about $11,000, and therefore 
the chance of collection of the excess costs involved, in the approximate 
amount of $381,205, appears very doubtful at best. In view of these 
circumstances, and the fact that the Government was able to obtain 
the generators from Bendix at a price no more than it would have had 
to pay had the contract been awarded to that concern originally, you 
recommend that we authorize the waiver of the Government’s claim 
against Airborne for excess costs on an equitable basis. 

There is no provision of law which authorizes us to remit, or waive, 
the liability of a contractor for excess costs, or damages, resulting 
from his default. Hence, the liability of Airborne must be determined 
in accordance with the ordinary principles of common law. In this 
connection, the principle is well established that courts cannot release 
parties from imprudent bargains unless an undue advantage has been 
taken of them. In other words, the fact that a bargain is a hard one 
does not entitle a party to be relieved therefroin if he assumed it fairly 
and voluntarily. See 12 Am. Jur., Contracts, § 184. 

In the present instance, Airborne stated a unit price of $401.50 for 
manufacturing the generators in its original bid, and the contracting 
officer, noting that the price was greatly out of line with the price 
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stated by the Bendix Aviation Corporation, requested a verification of 
the bid. By letter of February 3, 1956, Airborne advised that, due to a 
clerical misinterpretation, the figure “7” had been transformed into 
a “4” in transcribing the unit price of $701.50 set forth on the con- 
tractor’s worksheet with the result that a bid of $401.50 per unit was 
submitted instead of the intended bid of $701.50. The contractor 
submitted photostatic copies of its working papers in support of its 
contention as to the mistake and requested that the corrected bid of 


$701.50 per unit, or total price of $447,557, be accepted. The letter 
concluded : 


We are very anxious to have the privilege of supplying this apparatus to you, 
and may we assure you that on the basis of our over 35 years as successful con- 
sulting engineers in electrical rotating machinery prior to the inception of 
Airborne, Inc., we will extend every effort to provide excellent units to you in 
accordance with our delivery schedule. 

As indicated above, your Department concluded, on the basis of a 
pre-award survey, that it would not be in the best interests of the 
Government to award the contract to Airborne. In your letter of 
April 5, 1956, to the Deputy Administrator of the Small Business 
Administration, you requested reconsideration of the agency’s action 
with respect to the issuance of the Certificate of Competency on the 
basis, among other things, that Airborne had never undertaken any 
project that even approached the order of magnitude of the procure- 
ment involved in technical complexity; that successful testing of a 
pre-production model would be required, and it had been the experi- 
ence of your Department that substantial technical difficulties were 
often encountered by firms producing such technical equipment for 
the first time; that the previous producer of almost identical equip- 
ment had submitted a bid of $1,329 per unit, and therefore Airborne’s 
bid of $701.50 was considered unreasonably low by Navy engineering 
personnel ; and that, in the event of default, Airborne would be liable 
for excess costs of at least $300,000, which might not be collectible 
due to the contractor’s limited financial resources. 

The objections raised by your Department to awarding the con- 
tract to Airborne were presumably relayed to that concern by the 
Small Business Administration, which appears to have made a rea- 
sonably thorough investigation of the matter. However, the agency 
confirmed its previous action in the matter by its referred-to letter 
of April 6, 1956, which stated, among other things, that Airborne 
planned to subcontract a substantial part of the manufacturing proc- 
esses involved in the production of the generator to companies which 
were skilled in their respective field; that the agency had been in- 
formed—presumably by the contractor—that the engineer responsi- 
ble for the development at Bendix of the equipment under considera- 
tion currently was in the employ of Airborne; that the latter’s pres- 
ident had been a consultant for Bendix; and that the Kurs and Root 
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Company, which was to be Airborne’s principal subcontractor, was 
experienced in the field and the company had reviewed the cost figures 
which formed the basis for Airborne’s bid and found them “sound 
and conservative.” 

From the foregoing recitation of the facts, it is clear, beyond ques- 
tion, that your Department exerted all efforts available to it to warn 
the contractor that the article being procured would be difficult to 
manufacture and to explain why the contractor was not considered 
capable of producing the article within the time required and for 
the price stated. The contractor, however, was able to persuade the 
agency of the Government charged with making the final decision 
in the matter that it was fully capable of performing at the price 
stated, and thus to obtain the award of the contract. A somewhat 
parallel situation was presented to the Court of Claims in the case 
of Alabama Shirt & Trouser Co. v. United States, 121 C. Cls. 313. In 
that case, the contractor had submitted a unit-price bid for furnish- 
ing wool trousers to the Quartermaster Corps of the Army. Since 
the unit price quoted appeared to be unusually low and because of 
the method of stitching which the contractor indicated it planned to 
use in manufacturing the trousers, the Government representative 
evaluating bids felt that the contractor did not appreciate the magni- 
tude of the work which would be required in manufacturing the 
trousers and said as much to the contractor’s representative. How- 
ever, the contractor advised the Government representative that it 
was familiar with the work and did not want to withdraw the bid, 
since it could perform the contract at the price stated. After the 
contract was awarded, it turned out that the contractor had made the 
mistake surmised, and it lost considerable money in manufacturing 
and delivering 20,000 pair of the trousers under the contract, which 
was subsequently terminated for default. The remaining 10,000 
pair of trousers required to be furnished were procured from another 
source and the excess costs involved were collected from the contractor 
by voucher deduction. The contractor brought suit for the amount 
which had been collected on the grounds that the Government paid 
a higher price than was necessary for the trousers which were pro- 
cured from the substitute manufacturer. The Court agreed with 
the contractor in respect to this contention and reduced the purchase 
price, for the purpose of computing excess costs, to an amount which 
the Court felt the Government could have purchased the trousers for 
by using due diligence. However, in holding that the Alabama Shirt 
& Trouser Company could not escape liability for excess costs com- 
puted on the basis of its contract price, the Court stated: 

* * * In the circumstances, we think the plaintiff cannot charge the Govern- 
ment with having snapped up an advantageous offer made by mistake. We think 


the Government's agents did all that could have been expected to protect the 
plaintiff from its own imprudence. 
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Accordingly, you are advised that we find no basis for relieving 
Airborne, Inc., from liability under the contract. 

The folder entitled Airborne, Inc., which was loaned to us by your 
Mr. Leizear is returned herewith, but the enclosures transmitted with 
your letters are being retained for our file, 


[B-129348] 


Military Personnel—Retired Officers Holding Nonappropri- 
ated Fund Activity Positions—Dual Office and Dual Com- 
pensation Prohibitions 


Although retired officers of the Armed Forces who are employed by nonappro- 
priated fund activities, such as post exchanges, officers’ mess, and employee’s 
cooperative associations, do not hold any “office” within the meaning of the dual 
office holding prohibition in the act of July 31, 1894, 5 U. S. Code 62, they do hold 
an office or position under the Federal Government as the term is used in the 
dual compensation prohibition of the Economy Act of 1932, 5 U. 8. Code 59 (a), 
which precludes the receipt of retired pay and civilian compensation in excess 
of the maximum fixed therein. 


To the Secretary of Defense, October 11, 1956: 


On September 26, 1956, the Assistant Secretary of Defense requested 
our decision whether retired regular officers of the Armed Forces em- 
ployed on a full time basis by nonappropriated fund activities, such 
as the Post Exchange, Commissioned Officers’ Mess (Open) at the U. S. 
Naval Air Station, Quonset Point, R. I., cafeteria manager for the 
Employee’s Cooperative Association, Inc., at the U. S. Naval Ammuni- 
tion Depot, Crane, Indiana, are holding an “office” within the mean- 
ing of section 2 of the act of July 31, 1894, 5 U. S.C. 62. The officers 
in question were retired for reasons other than disability and their 
retired pay exceeds $2,500 per year. 

The 1894 act, as amended, provides as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. Retired enlisted men 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any 
cause, and retired officers of the Army, Navy, Air Force, Marine Corps, or Coast 
Guard who have been retired for injuries received in battle or for injuries or 


incapacity incurred in line of duty shall not, within the meaning of this section, 
be construed to hold or to have held an office during such retirement. * * * 


Our Office has repeatedly held that retired officers, as such, hold an 
“office” within the meaning of the 1894 statute. 1 Comp. Gen. 700; 10 
id. 85; 18 id. 60; 21 id. 1129. 

Numerous definitions of the word “office,” as used in various statutes, 
have been attempted, and while doubtless they are satisfactory so far 
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as the particular statute under consideration is concerned, none is en- 
tirely satisfactory in affording a general definition to fit all cases. So 
while the definitions by the courts are useful guides, they are not 
necessarily controlling in cases arising under other statutes. See 8 
Comp. Dec. 87. However, the outstanding characteristic common to 
all definitions of the word “office” is a possession of some sovereign 
power, that is, the duties of an occupant of an office must partake in 
some degree of sovereign power. See 42 Am. Jur., Public Officers, 
3-7, and 4 Comp. Dec. 696. The prohibition in the 1894 act is not 
against receiving the compensation of the second office but specifically 
is against the holding of the office if compensation is attached thereto, 
and it is immaterial whether the compensation attached to the office 
is paid from appropriated funds. See 19 Comp. Gen. 751. Cf. 28 
Comp. Gen. 588, 590. Broadly speaking the term “office” as used in 
the 1894 act above has been held to cover any position having Federal 
functions and duties and having, also, the elements of appointment, 
tenue, duration, and salary, recognized as characteristic of an office, 
as distinguished from a mere contract for the performance of personal 
services. See 8 Comp. Dec. 87; id. 901; 26 id. 852; 19 Com. Gen. 751, 
cf. 2 Comp. Dec. 467 ; 2 id. 271; 4 td. 696; 16 id. 823, 826; 26 id. 49. 

In 26 Comp. Gen. 122, at page 128, our Office stated that, for the 
purposes of the question therein presented, “there is no material dis- 
tinction between the employees of an Army post exchange and 
employees of a Navy officers’ mess, open or closed.” 

Sections 1 and 2 of the act of June 19, 1952, 66 Stat. 138 and 139, 5 
U.S. C. 150k and 150k-1 provide: 


Civilian employees, compensated from nonappropriated funds, of the Army 
and Air Force Exchange Service, Army and Air Force Motion Picture Service, 
Navy Ship’s Stores Ashore, Navy exchanges, Marine Corps exchanges, Coast 
Guard exchanges, and other instrumentalities of the United States under the 
jurisdiction of the Armed Forces conducted for the comfort, pleasure, content- 
ment, and mental and physical improvement of personnel of the Armed Forces, 
shall not be held and considered as employees of the United States for the pur- 
pose of any laws administered by the Civil Service Commission or the pro- 
visions of the Federal Employees’ Compensation Act, as amended: Provided, 
That the status of these nonappropriated fund activities as Federal instru- 
mentalities shall not be affected. * * * 

The nonappropriated fund instrumentalities described in section 150k of this 
title shall provide their civilian employees, by insurance or otherwise, with 
compensation for death or disability incurred in the course of employment. 
In the case of employees employed in the continental United States (except 
Alaska), compensation shall be not less than that provided by the laws of the 
State (or the District of Columbia) in which the employing activity of any such 
instrumentality is located. In the case of employees employed outside the con- 
tinental limits of the United States and in Alaska, compensation shall be not 
less than that provided in sections 907-909 of Title 33, except shat in the case 
of such employees who are not citizens of the United States, compensation shall 
be in accordance with regulations to be prescribed by the Secretary of the 
Army, Navy, Air Force, or Treasury, as the case may be. This section shall take 
effect sixty days after June 19, 1952. * * * 


While the activities in question are recognized as Federal instru- 
mentalities, yet persons employed in such activities do not exercise a 
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function of Government and have no tenure of office. Accordingly, 
we conclude that such persons do not hold an “office” within the mean- 
ing of the dual office holding act of 1894. See B-25656, May 5, 1942. 

While not holding an office within the meaning of the 1894 statute, 
our Office, repeatedly has held that employees of such activities do hold 
an “office or position * * * under” the Federal Government within 
the purview of section 212 of the act of June 30, 1932, as amended, 5 
U.S. C. 59 (a), and that their combined retired pay and compensation 
from civilian employment may not exceed the maximum rate fixed 
in that act, as amended. 26 Comp. Gen. 122, and B-61576, dated 
November 8, 1946. Cf. 19 Comp. Gen. 291. 


[B-129158] 


Subcontract Bids—Qualified—Specifications—Detiniteness 
Requirement—Rules Applicable to Subcontract Procure- 
ment 


A subcontract bid which was submitted in response to an invitation contemplat- 
ing the performance of some work outside of normal working hours but which 
specified that all work would be performed during normal working hours with- 
out any provision for extra premium time costs for overtime is a qualified bid 
which may not be considered for award. 

Specifications which require the subcontractor to perform work of relocating 
equipment in a prime contractor’s plant at such times as will not interfere with 
the work but which does not give the bidders any criteria with respect to the 
amount of work to be performed outside normal working hours are not suffi- 
ciently definite to enable bidders to accurately compute bid prices and a con- 
tracting officer would not be justified in approving a subcontract which would 
bind the Government to pay the bid price to the prime contractor, therefore, 
all bids should be rejected and the work readvertised. 

Although in the solicitation of subcontract bids by a prime contractor there is 
no statutory requirement that all qualified bidders be given an equal oppor- 
tunity to compete and that the United States derive the benefits to be expected 
from open competition, where the solicitation is required by the procuring 
agency and the award of the subcontract is subject to approval by a Government 
representative, an evaluation of bids based on the same factors which would 
be for consideration in direct procurement is justified. 


To the Secretary of the Navy, October 12, 1956: 


Reference is made to letter of the Chief, Bureau of Yards and 
Docks, dated September 17, 1956, file L-400C/mb NOa-1096, sub- 
mitting certain questions concerning the advertising and award of 
Subcontract No. 7 for “Relocation of Equipment in Die Casting 
Foundry” under contract NOa-1096 with the Bendix Aviation Corpo- 
ration, Eclipse-Pioneer Division, Teterboro, New Jersey. 

The record submitted with the letter indicates that Bendix Avia- 
tion Corporation, pursuant to authorization granted under contract 
NOa-1096, invited the submission of formal bids on a fixed price basis 
for the relocation of equipment into the Government-owned die cast- 
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ing foundry at Teterboro, New Jersey. Paragraph 10 of the in- 
structions to bidders provided in pertinent part as follows: 

10. Award or rejection of bids.—The contract will be awarded to the lowest 
responsible bidder complying with the conditions prescribed, provided his bid 
is reasonable and it is to the interest of the Government and Contractor to 
accept it. * * * The Government and Contractor reserve the right to make 
awards in accordance with any of the bidding items, to reject any and all bids, 


and to waive any informality in bids, whenever such is in the interest of the 
Government and Contractor. 


Paragraph 2 of such instructions provided in part as follows: 


2. Form of bids.—* * * Bidders are cautioned not to qualify their bids, 
since qualification, if relevant, may disqualify an otherwise satisfactory bid. 

Additionally, such instructions provided, following paragraph 15, 
that failure on the part of any bidder to observe the provisions of the 
instructions would be cause for rejection of his bid. 

Section 1.20 of the General Clauses accompanying the invitation 
required performance of the work “at times that will not interfere 
with the normal operation of the related facilities or interrupt the 
electrical or other services,” and section 1.29 required the subcon- 
tractor to consult with the contractor’s representative “as to schedul- 
ing of the work so as not to interfere with the contractor’s operations.” 

Eight bids were received and were opened on July 12, 1956. The 
low bid was submitted by Manhattan Industrial Contracting Com- 
pany, Inc., in the amount of $98,613. The remaining bids ranged 
from $108,000 to $124,211. However, the low bid stated that “all 
work contemplated herein is based on performance during normal 
working hours of a normal work week.” 

By letter dated July 13, 1956, the day following bid opening, the 

low bidder advised as follows: 
All work contemplated is based on performance during normal working hours 
of a normal work week other than power or service tie-ins and/or connections 
without interference of plant operations. 
However, by separate letter, also dated July 13, the low bidder 
agreed “to perform the work under the general direction of the Bureau 
of Yards and Docks, Navy Department.” The record does not indi- 
cate which, if either, of these letters modified the other. 

Under the terms of the preamble to Subcontract No. 7, which is to 
be executed with the successful bidder, the Chief of the Bureau of 
Yards and Docks, Department of the Navy, is desigriated as contract- 
ing officer and representative of the Government in all matters relat- 
ing to the performance of the subcontract. Such preamble also 
recites the agreement of the parties that, upon approval by the con- 
tracting officer of the executed subcontract, the subcontractor shall 
accomplish the work for and in the stead of the contractor, in strict 
accordance with the terms and conditions of the subcontract. 
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Under the circumstances, the Bureau advises that it considers the 
deviation in the low bid from the terms of the specifications is not such 
as may be waived by the contracting officer, that the low bid is qualified 
to such extent that the award of a contract based thereon would not be 
upon the terms of the invitation, and that the contracting officer there- 
fore is without authority to approve an award to the low bidder even 
though the bidder may be willing to withdraw or modify such qualifi- 
cation. Additionally, it is indicated that, while the contractor 
intended that the subcontractor should allow for extra or premium 
time costs of work outside normal hours in computing his bid price, 
the specifications as drawn give no information relative to the esti- 
mated or approximate amount of such work which the successful 
bidder may reasonably be expected to perform, and that such lack of 
information could result in inflated bid prices or claims for costs of 
extra wages in the event of a contract award based on the bids 
received. Accordingly, it is suggested that all bids should be rejected 
and the work readvertised with provisions definitely advising bidders 
of the hours within which work is to be performed or, if necessary, 
setting forth a basis for price adjustment for premium hours. A 
decision is requested on the questions presented. 

We have been advised informally by a representative of the Bureau 
of Yards and Docks that solicitation of bids by the prime contractor 
on the work to be performed under Subcontract No. 7 was required 
by your Department under the provisions of section D 3.04, 
NAVDOCKS TP-Ad-2. Such requirement was undoubtedly baged 
on the principle that all qualified bidders be given an equal opportu- 
nity to compete, and that the United States should derive the benefits 
to be expected from free and open competition. These are the same 
principles underlying the requirements for competitive bidding which 
are contained in the several statutes applicable to direct procurement 
of supplies or services by the Government. While there is no corre- 
sponding statutory requirement governing the solicitation of subcon- 
tract bids by a prime contractor on a cost contract, where such solici- 
tation is required by the procuring agency and the award of a sub- 
contract based on bids received is subject to approval by a representa- 
tive of such agency, it is our opinion that an evaluation of bids based 
on the same factors which would be for consideration in procurement 
under the statutes requiring advertising is justified. As indicated at 
22 Comp. Gen. 367, 371, there is no authority in the contracting officer 
to approve any lump-sum subcontract entered into by the prime con- 
tractor if the execution of such subcontract would be prejudicial to 
the interests of the United States. 

With respect to the qualification on the time during which work 
would be performed under the proposal of the low bidder, we are in 
agreement with your conclusion that, notwithstanding any rights to 
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non-interference with and absence of interruption to plant work con- 
ferred by the specifications, in the event of award of a subcontract 
based on the low bid as submitted, the United States would be liable to 
the subcontractor for any extra costs incurred where it became neces- 
sary to direct the performance of work outside normal working hours. 
Conversely, since there can be no doubt that the context of the invita- 
tion as a whole contemplated the performance of some work outside 
of normal working hours, no liability for additional payment would 
arise from acceptance of a bid which did not contain such qualifica- 
tion. 11 Comp. Gen. 27; 12id.179. It is, of course, impracticable, if 
not impossible, to establish the exact amount of such work which will 
be required, and it is also impossible to estimate with any degree of 
accuracy the amount of time which the low bidder would need to ac- 
complish such work. It follows that the final cost to the Government 
under the proposal of the low bidder could result in payment of an 
amount which would be greater than the unqualified bid of the second 
low bidder. Under the circumstances, it is our opinion that the pro- 
posal of the low bidder is not subject to proper evaluation and, as 
qualified, may not be considered for award. 19 Comp. Gen. 614. In 
view of your advice that the contractor contemplates requiring the 
performance of some work outside of normal work hours, and that 
such work would necessarily affect the cost of performance, it is obvious 
that any offer by the low bidder to modify or withdraw the qualifica- 
tion, without granting a similar opportunity for the remaining bidders 
to revise their bid prices, would not result in the fair and open com- 
petition for which the original solicitation of bids was accomplished. 
17 Comp. Gen. 554; 30 éd. 179. 

With respect to the question of whether an award to any other 
bidder may properly be approved on the basis of the proposals received 
under the specifications as drawn, the rule is well established that in 
order for bidders to compete on equal terms when submitting bids in 
response to an advertisement for bids for public work the specifica- 
tions and invitations must be sufficiently definite to enable the prepara- 
tion and evaluation of bids on a common basis. See annotations in 
80 L. R. A. N. S., 214-221. In the instant case, there is no evidence 
that bidders were given any criteria in respect to the extent to which 
the provisions of paragraphs 1.20 and 1.29 of the specifications should 
be considered in the computation of bid prices. Further, the record 
does not indicate that any of the responsive proposals were computed 
on any basis which might bear a reasonable relationship to the actual 
amount of work which will be required to be accomplished outside 
normal working hours. Whether such computations have resulted in 
bids which are higher or lower than the reasonable cost of the work 
is immaterial. Unless the official authorized to approve the subcon- 
tract is reasonably certain that the specifications present a sufficiently 
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accurate and detailed description of the required work to enable bid- 
ders to submit proposals computed upon and reflecting the true value 
of the work to be performed, he would not be justified in approving 
a subcontract which would bind the United States to pay the bid price 
to the prime contractor. 

Accordingly, since the specifications in the instant case were not 
sufficiently definite to enable bidders to accurately compute bid prices, 
we agree with your recommendation that all bids be rejected, and we 
would interpose no objection if the work were to be readvertised under 
specifications setting out the estimated requirements or providing for 
adjustment in the contract price based on actual requirements when 
ascertainable. 


[B-129273] 


Retired Military Personnel—Contracting With the Govern- 
ment—Enlisted Member Receiving Retired Pay as an Officer 


A member of the Navy who is retired under laws relating to enlisted men but 
who receives retired pay as an officer by reason of a temporary officer appoint- 
ment under Title III of the Officer Personnel Act of 1947, is not an officer within 
the purview of 34 U. S. Code 883 or 5 U. S. Code 59c, which precludes a retired 
officer from receiving retired pay when he accepts employment in private in- 
dustry to sell or negotiate for the sale of his employer’s products to one or 
more of the military services. 


To the Secretary of Navy, October 12, 1956: 


Further reference is made to letter of September 17, 1956, from 
the Assistant Secretary of the Navy (Personnel and Reserve Forces), 
requesting decision whether a member of the uniformed services re- 
tired under provisions of law relating to retirement of enlisted mem- 
bers who, subsequent to such retirement, is advanced to officer rank 
on the retired list and paid the retired pay due an officer of the same 
grade and service is an “officer” within the meaning of 34 U. S. C. 
883 or 5 U.S. C. 59¢. 

It is stated that while the question relates specifically to the matter 
of the indebtedness of Chief Pay Clerk Hubert F. O’Reilly, USN 
(Retired), to the Government in the amount of $3,099.60, represent- 
ing the retired pay paid to him for the period May 1, 1954, to June 
30, 1955, minus a credit for retired pay due for a subsequent period, 
the question raised is a recurring one and the answer thereto will 
enable the Department of the Navy to give correct advice to retired 
members and members about to retire. 

Insofar as they are pertinent here, the cited provisions of law 
provide, respectively, as follows: 

* * * no payment shall be made from appropriations made by Congress to 


any retired officer in the Navy or Marine Corps who for himself or for others 
is engaged in the selling of, contracting for the sale of, or negotiating for the 
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sale of, to the Navy or the Navy Department, any naval supplies or war ma- 
terial. [Italics supplied.] 


No payment shall be made from appropriations in any Act to any officer on the 
retired lists of the Regular Army, Regular Navy, Regular Marine Corps, Regular 
Air Force, Regular Coast Guard, Coast and Geodetic Survey, and Public Health 
Service, for a period of two years after retirement who for himself or for 
others is engaged in the selling of or contracting for the sale of or negotiating 
for the sale of to any agency of the Department of Defense, the Coast Guard, 
the Coast and Geodetic Survey, and the Public Health Service any supplies 
or war materials. [Italics supplied.] 

It appears that while serving as an enlisted man in the Regular 
Navy Mr. O’Reilly received a temporary appointment as a chief pay 
clerk (W-3) under section 302 of the Officer Personnel Act of 1947, 
61 Stat. 829, 34 U. S. C. 3c; and that he was retired on February 1, 
1954, under authority of both section 17 of the act of March 3, 1899, 
as amended, 34 U. S. C. 431, relating to retirement of enlisted men 
after 30 years’ service, and section 316 (j) of the Officer Personnel Act, 
61 Stat. 868, 34 U. S. C. 410m, which provides that “officers” retired 
while serving under temporary appointments made under Title III 
of that act shall be retired “in the grade in which serving with retired 
pay based on the active-duty pay to which * * * entitled at the time 
of retirement.” It thus appears that, while Mr. O’Reilly was retired 
under laws relating to enlisted men, his retired grade and retired 
pay is that of a warrant officer. 

The matter of his indebtedness to the Government is based on a 
determination by the Department of the Navy that his civilian employ- 
ment in private industry after his retirement, during the period in- 
volved, was of the type contemplated by the above-quoted provisions 
of law. However, such provisions of law do not bar payment of re- 
tired pay to him unless he is an “officer” within the meaning of that 
term as used in those provisions. 

The status of enlisted men of the Regular Navy retired while serv- 
ing as temporary officers under appointments granted pursuant to the 
act of July 24, 1941, 55 Stat. 603, 34 U. S. C. 350c, as amended, or 
affirmed and continued under section 316 (1) of the Officer Personnel 
Act of 1947, 61 Stat. 868, 34 U. S. C. 332c, or originally made under 
section 302 (c) of the latter act, 34 U.S. C. 3c (c), has been the subject 
of a number of our decisions. In 26 Comp. Gen. 271, it was held that 
the enlisted men there involved, holding temporary appointments un- 
der the 1941 act, as amended, at the time of retirement, retained the 
“office” of an enlisted man and were not subject to the provisions of 
the act of July 31, 1894, as amended, 5 U. S. C. 62, which bar the 
holding of more than one “office” carrying a salary amounting to 
$2,500. It is provided in the 1894 act that, within its meaning, retired 
enlisted men shall not be construed to hold an “office” during retire- 
ment. In 28 Comp. Gen. 536, it was held that a person having such 
permanent enlisted and temporary officer status was not an “officer” 
so as to be entitled to the benefits of section 1453, Revised Statutes, 34 
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U. S. C. 417, relating to retirement of an “officer” for incapacity as 
a result of an incident of the service. The legislative history of the 
1941 act, considered in that case, showed that there was no provision 
of law in effect at that time which authorized retirement of enlisted 
men for physical disability and specific provisions were included in 
the then proposed legislation which authorized retirement of enlisted 
men of the Regular Navy who incurred physical disability while serv- 
ing under a temporary appointment. 

Like Mr. O’Reilly, the member involved in question (a), in 31 Comp. 
Gen. 529, was retired under 34 U. S. C. 431. Relying on 26 Comp. 
Gen. 271 and 28 Comp. Gen. 536, it was held that such member, hold- 
ing a temporary officer appointment, retained the status of an enlisted 
man after his retirement and could not be viewed as an “officer” en- 
titled to retirement under the act of May 13, 1908, as amended, 34 
U.S. C. 383, relating to voluntary retirement of “officers” of the Navy 
upon the completion of 30 years’ service. Such conclusion warranted 
the holding that the member was not subject to a provision in the De- 
partment of Defense Appropriation Act, 1952, 65 Stat. 424, which 
barred payment of retired pay to “any commissioned member” of the 
services mentioned unless retired for disability or age or unless his 
application for retirement was approved in writing by the Secretary 
of Defense. Again in 32 Comp. Gen. 38, it was held that a temporarily 
appointed commissioned officer of the Regular Navy with a permanent 
enlisted status was not eligible to be retired under the provisions of 
section 6 of the act of February 21, 1946, 60 Stat. 27, 34 U.S. C. 410b, 
which authorize retirement of any “officer” of the naval service having 
the prescribed qualifications, and that, generally, members having 
such dual status are eligible for retirement under laws relating to en- 
listed personnel only. 

The effect of the last cited decision was considered by Congress to 
be inequitable and led to the amendment of the 1946 act by the act 
of August 9, 1955, 69 Stat. 614, 34 U. S. C. 410b, to include within its 
coverage “any member of the naval service temporarily appointed to 
commissioned grade whose permanent status is enlisted.” Under such 
provisions of law, dual status members actually are retired as officers 
and it was concluded in our decision of May 22, 1956, B-126842, 35 
Comp. Gen. 657, that members retired under such provisions hold the 
“office” of officers and thus are subject to the dual compensation pro- 
visions of the act of July 31, 1894. That conclusion was based on the 
provisions and legislative history of the act of August 9, 1955, which 
were considered as requiring that a distinction be made (for the 
purposes of the 1894 law) between “temporary officers” retired, as 
such, under the 1955 act, in the discretion of the President, and enlisted 
members retired as such but advanced to officer rank under provisions 
such as those contained in section 10 of the act of July 24, 1941, as 
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amended by section 8 of the act of February 21, 1946, 60 Stat. 28, 34 
U.S. C. 350i. 

As was pointed out in 31 Comp. Gen. 529 and 32 Comp. Gen. 38, 
section 302 (e) of the Officer Personnel Act of 1947, 34 U.S. C. 3c (e), 
expressly provides that the permanent appointments of persons tem- 
porarily appointed in accordance with the provisions of Title III of 
that act shall not be vacated by acceptance of a temporary appointment 
and that their rights, benefits, and privileges with respect to their 
permanent enlisted status “shall not be lost or abridged in any respect 
whatever by their acceptance of commissions or warrants hereunder.” 
A retired enlisted man is not precluded from receiving retired pay 
by accepting employment in private industry to sell or negotiate for 
the sale of his employer’s products to one or more of the uniformed 
services. That right was saved to Mr. O’Reilly under section 302 (e) 
of the Officer Personnel Act when he accepted a temporary appoint- 
ment as a warrant officer under that.act. No language eppears in 
either 34 U.S. C. 883 or 5 U. S. C. 59c which establishes an intent to 
deprive him of that right merely because he is entitled to the retired 
pay of a warrant officer. Accordingly, the question presented is 
answered in the negative. 


[.B-129209] 


Coast and Geodetic Survey Commissioned Personnel—Hon- 
orary Advancement on the Retired List—Recall to Active 
Duty 


The assimilation provisions im the act of May 18, 1920, which authorized the 
same retired list advancements for combat commendation for Coast and. Geodetic 
Survey officers as are allowed for Navy officers, were nullified by the special 
legislation enacted on June 6, 1942, for retired Coast and Geodetic Survey officers, 
and, consequently, 10 U. S. Code 6483, authorizing recall of retired naval officers 
at the rank to which advanced on the retired list, is not applicable to Coast 
and Geodetic Survey officers. 

Retired Coast and Geodetic Survey officers who are advanced on the retired 
list by reason of combat commendation to the rank of captain or below and who 
are recalled to active duty are not required to be recalied in the higher honorary 
rank held on the retired list and are only entitled to active duty pay and allow- 
ances of the rank in which serving while on active duty. 

Retired Coast and Geodetic Survey officers who, after advancement on the re- 
tired list for combat commendation pursuant to the act of June 6, 1942, are re- 
called to active duty and subsequently released to inactive duty status on the 
retired list, are entitled to have their retired pay computed on the rank held at 
time of retirement and not on the honorary higher grade held on the retired 
list under the 1942 act. 


To the Secretary of Commerce, October 15, 1956: 


Further reference is made to letter of September 7, 1956, with en- 
closure, from the Acting Assistant Secretary of Commerce for Ad- 
ministration, presenting for decision several questions concerning the 
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pay and allowance status of certain retired commissioned officers of 
the Coast and Geodetic Survey who may be recalled to active duty. 

It appears from the enclosure received with the letter of September 
7, 1956, that certain retired commissioned officers of the Coast and 
Geodetic Survey may be recalled to active duty in connection with 
the construction of a new survey ship authorized by the act of August 
5, 1955, Public Law 251, 84th Congress, 69 Stat. 537. It further ap- 
pears that among these retired officers there are several who have 
received honorary promotions on the retired list of the Coast and 
Geodetic Survey as provided in the act of June 6, 1942, 56 Stat. 328, 
as amended, 33 U. S. C. 864e. The questions presented regarding 
these officers are as follows: 

1. In view of section 11 of the Act of May 18, 1920 (41 Stat. 603, 33 U. 8S. C. 
864), may it be considered that section 412 (a) of the Act of August 7, 1947 (61 


Stat. 874, 34 U. S. C. 410n) applies to commissioned officers of the Coast and 
Geodetic Survey? 


2. If so, in the case of an officer so promoted in the rank below captain, is it 
mandatory that the officer when recalled to active duty be recalled in the higher 
rank to which he has been advanced on the retired list, subject, of course, to 
any statutory limitation on the number of officers of a particular rank serving 
on active duty? 


8. If so, is the officer entitled to be granted the pay and allowances of the 
higher rank to which he has been advanced on the retired list? 

4. When the officer is returned to the retired list, do his pay and allowances 
revert to the pay and allowances of the rank held prior to retirement with the 
honorary promotion? 

The issue raised in question 1 relates only to the first proviso in 
section 412 (a) of the Officer Personnel Act of 1947, 61 Stat. 874, 34 
U.S. C. 410n (now codified as section 6483 (b), Title 10, U. S. Code, 
as enacted into law by the act of August 10, 1956, 70A Stat. 417) ap- 
plicable to retired officers of the Navy, Marine Corps, and reserve 
components of those services. The question indicates the belief that 
the cited statutory provisions may be for application to commissioned 
officers of the Coast and Geodetic Survey by reason of the assimilation 
provisions of section 11 of the act of May 18, 1920, 41 Stat. 603, 33 
U. S. C. 864. In that connection, it is stated that if such belief is 
correct the Secretary of Commerce would have the discretionary 
power to recall to active duty a retired officer of the Coast and Geodetic 
Survey either in the rank of captain or as a rear admiral if such officer 
had been retired while holding the rank of captain and, under author- 
ity of the act of June 6, 1942, cited above, had been placed on the 
retired list with the rank of the next higher grade, that is, in the hon- 
orary rank of rear admiral. It is further stated, however, that, in 
the case of a retired officer of the Coast and Geodetic Survey who was 
retired in a rank below that of captain and who, under the act of June 
6, 1942, was placed on the retired list with the rank of the next higher 
grade, it would appear to be necessary to recall such officer to active 
duty in the rank to which he was advanced upon retirement and that 
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thenceforth the officer would receive the active duty pay and allow- 
ances of that higher rank while on active duty. In support of such 
view, reference is made to decision of December 20, 1950, 30 Comp. 
Gen. 242, to the Secretary of the Navy, concerning retired naval 
officers of the rank of captain and below who are ordered to active 
duty in ranks held by them on the retired list acquired pursuant to 
section 412 (a) of the 1947 law. 

Section 11 of the act of May 18, 1920, cited above, provides that “all 
laws relating to the retirement of commissioned officers of the Navy 
shall hereafter apply to commissioned officers of the Coast and Geo- 
detic Survey.” 

The assimilating provisions of the 1920 law operate only with 
respect to those laws of the Navy which relate to the “retirement” 
of commissioned officers of the Navy, and the assimilating functions 
of the act of May 18, 1920, cease when the Congress has made specific 
provision for the retirement of commissioned officers of the Coast and 
Geodetic Survey. See 26 Comp. Gen. 176, regarding the retirement 
provisions contained in the act of January 19, 1942, 56 Stat. 6, 33 
U. S. C. 851a, for commissioned officers of the Coast and Geodetic 
Survey. The act of June 3, 1948, 62 Stat. 297-300, 33 U.S. C. 853q 
note, superseded, generally, the provisions of the act of January 19, 
1942. 

The honorary promotion on the retired list of commissioned officers 
of the Coast and Geodetic Survey who receive special commendation 
for duty in combat was specifically provided for by the act of June 6, 
1942, 56 Stat. 328, 33 U.S. C. 864 (e), which, as originally enacted, 
read as follows: 

That all officers of the Coast Guard and the Coast and Geodetic Survey who 
have been specially commended for their performance of duty in actual combat 
by the head of the executive department under whose jurisdiction such duty 
was performed, shall, upon retirement, be placed upon the retired list with the 


rank of the next higher grade and with three-fourths of the active duty pay of 
the grade in which serving at the time of retirement. 


These statutory provisions first were amended by section 15, act of 
August 4, 1949, 63 Stat. 560, 33 U. S. C. 864e, and were further 
amended by section 522 (b), Career Compensation Act of 1949, 63 
Stat. 836, 33 U. S. C. 864e, by deleting the words “and with three- 
fourths of the active-duty pay of the grade in which serving at the 
time of retirement” and adding the words “Provided, That the provi- 
sions of this Act shall not apply in the case of any officer who has been 
so commended if the act or service justifying the commendation was 
performed after December 31,1946.” Also, section 522 (c), Career 
Compensation Act of 1949, 63 Stat. 836, in pertinent part, specifically 
provides that “Nothing contained in subsections (a), 33 U. S. C. 864 
(e), note and (b), 14 U. S. C. 289 note, of this section shall be held to 
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reduce the retired pay of any officer placed on a retired list prior to 
the effective date of this section, nor shall the provisions of * * * the 
Act of June 6, 1942 (ch. 383, 56 Stat. 328), as amended by subsection 
(b) of this section, be construed as granting any increased retired pay 
to any person by virtue of the higher grade or rank to which such per- 
son is or may become entitled to pursuant to such provisions of law.” 

Inasmuch as sections 522 (b) and 522 (c) of the 1949 law were en- 
acted more than two years after the effective date of section 412 (a) 
of the Officer Personnel Act of 1947, it seems quite evident that the 
cited provisions of the 1947 law were not viewed as having superseded 
or modified the act of June 6, 1942. Hence, it is our view that the 
enactment of the act of June 6, 1942, had the result of nullifying any 
effect which the assimilating provisions of section 11 might thereto- 
fore have had or might otherwise have respecting the applicability of 
statutory provisions authorizing retired list advancements of person- 
nel of the Navy with special combat commendations. Accordingly, 
it is concluded that no part of section 412 (a) of the Officer Personnel 
Act of 1947 has been or is applicable to commissioned officers of the 
Coast and Geodetic Survey. Furthermore, it is to be noted that the 
cited provisions of the 1947 law which are now codified in the act of 
August 10, 1956, as section 6483 (b), Title 10, U. S. Code, are not for 
application to commissioned officers of the Coast and Geodetic Sur- 
vey. Note the provisions of section 3 (a), act of August 10, 1956, 
70A Stat. 619. Question No. 1, therefore, is answered in the negative 
and the answers to questions 2 and 3 will be stated on that basis. 

In the decision of December 20, 1950, 30 Comp. Gen. 242, referred 
to above, it was held that retired officers of the Navy of the rank of 
captain and below who are recalled to active duty in the honorary 
rank held by them on the retired list, such honorary rank having 
been acquired pursuant to the authority of section 412 (a) of the 
Officer Personnel Act of 1947, or prior laws of similar import, “may 
be paid the active-duty pay and allowances of such higher grades or 
ranks, subject, of course, to any rank or grade limitations imposed by 
statute as to the number of officers of a particular rank or grade 
serving on active duty.” The conclusion reached in the decision of 
December 20, 1950, was based on the express representations of the 
Department of the Navy that in ordering retired naval officers to 
active duty it had been the consistent practice of the Navy Department 
both subsequent to enactment of the Officer Personnel Act of 1947 and 
prior thereto, under other laws providing similar benefits, to recall 
those retired officers of the rank of captain and below in the rank held 
by them on the retired list. However, the practice of the Navy Depart- 
ment to recall retired officers in the rank of captain and below in the 
higher honorary rank held by them on the retired list was not then 
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required by any specific provision of law. See, in that connection, 
section 6483 (a), Title 10, U. S. Code, as enacted into law by the act of 
August 10, 1956, 70A Stat. 417. 

Accordingly, and in the absence of specific statutory provisions 
providing otherwise, no proper basis is perceived for the view that 
it would be mandatory upon the Secretary of Commerce, when re- 
calling retired officers of the Coast and Geodetic Survey to active 
duty, to order them to active duty in the higher honorary rank held 
by them on the retired list under the provisions of the act of June 6, 
1942. Compare decision of February 17, 1955, 34 Comp. Gen. 387. 

An officer of the Coast and Geodetic Survey who is retired in the 
rank of commander, for example, and who, upon retirement, is placed 
on the retired list with the rank of the next higher grade (captain) 
by virtue of the act of June 6, 1942, may be recalled to active duty 
in the rank and grade of commander or in the higher honorary rank 
and grade of captain held by him on the retired list, subject to any 
statutory limitations on the number of officers serving on active duty 
in that higher grade. Under the authority of section 514, Career 
Compensation Act of 1949, 63 Stat. 831, 37 U. S. C. 314, such officer 
would be entitled “when serving on active duty * * * to receive the 
pay and allowances to which entitled * * * for the grade or rank in 
which * * * serving on such active duty.” Questions 2 and 3 are 
answered accordingly. 

The fourth question concerns the basis on which to compute such 
an Officer’s retired pay upon his subsequent release from active duty 
and reversion to an inactive duty status on the retired list. The com- 
putation of such an officer’s retired pay necessarily would be subject 
to the limitation prescribed in section 522 (c) of the Career Compen- 
sation Act of 1949, cited above, which requires that the provisions of 
the act of June 6, 1942, as amended, shall not “be construed as grant- 
ing any increased retired pay to any person by virtue of the higher 
grade or rank to which such person is or may become entitled to pur- 
suant to such provisions of law.” Under such statutory provisions, 
the officer’s retired pay is required to be based on the rank which he 
held at the time of his retirement and not on the honorary higher 
grade held by him on the retired list by virtue of the 1942 law. More- 
over, in decision of April 6, 1956, 35 Comp. Gen. 557, it was held 
(quoting from syllabus) that: 

An honorary rank to which a Navy officer was advanced contemporaneously 
with his retirement is not a “rank or grade” for computation of retired pay 
within the meaning of that phrase as used in section 516 of the Career Compen- 
sation Act of 1949. 

The conclusion there reached with respect to the provisions of sec- 
tion 516 of the Career Compensation Act of 1949, 63 Stat. 832, 37 
U. S. C. 316 (now codified as section 1402 (a), Title 10, U. S. Code, 
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by the act of August 10, 1956, 70A Stat. 107), concerning an officer 
of the Navy holding an honorary rank on the retired list under 
authority of the provisions of the act of February 23, 1942, 56 Stat. 
120 (which were similar to those of section 412 (a) of the Officer 
Personnel Act of 1947), is equally applicable in the case of an officer 
of the Coast and Geodetic Survey holding an honorary rank on the 
retired list by virtue of the act of June 6, 1942. See section 3 (a) (3) 
of the act of August 10, 1956, 70A Stat. 619. Question 4 is answered 
in the affirmative. 


[B-128915] 


Contracts—Buy American Act—Foreign Product Determi- 
nation 


An item to be furnished the Government by a low bidder, who indicates that 
the cost of the foreign products used in the manufacture of the item is 47.34% 
of the total cost, is of domestic manufacture within the purview of Executive 
Order No. 10582, which defines, for Buy American Act purposes, products as 
foreign if the foreign materials constitute 50% or more of the cost of all pro- 
ducts used in the manufacture of the item, and, therefore, an award to the 
low bidder would not be in violation of the Buy American Act. 

Although prospective bidders were not apprised in an invitation of the admin- 
istrative interpretation of the Buy American Act, the publication in the Federal 
Register of Executive Order No. 10582, which defined foreign products to in- 
sure uniform determinations under the act, constituted public notice of its 
contents to all bidders. 


To Society Brand Hat Company, October 18, 1956: 


Further reference is made to your letters of August 9, August 13, 
and September 11, 1956, protesting the proposed award by the con- 
tracting officer for the Philadelphia Quartermaster Depot of a contract 
for service caps to the Bancroft Cap Company under Invitation for 
Bids No. QM 36-030-56-771 issued June 8, 1956. 

The invitation referred to called for quotations on 10,008 service 
caps, fur felt, AG-244, Field Grade Officer, and 50,004 caps, service, 
fur felt, AG-244, Company Grade Officer, designated items Nos. 1 
and 2, respectively. Upon opening of the bids on July 2, 1956, it 
was found that six firms submitted bids under the invitation. Under 
item No. 1 the Bancroft Cap Company submitted the lowest unit bid 
price of $14.11 for the first 5,000 and $14.86 for the remaining 5,008; 
the Ideal Uniform Cap Company submitted the second lowest unit 
price bid of $17.30 on the total quantity specified, and the third lowest 
unit bid price of $17.99 was submitted by the Society Brand Hat 
Company. 

It appears that the manufacture of the Field Grade Officers’ serv- 
ice caps, as described opposite item No. 1 of the invitation, requires 
a design of gold to be embroidered on the cap visor, and that the 
Bancroft Cap Company contemplates having this embroidery work 
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performed both in Hong Kong, China, and Japan. Hence, it is con- 
tended by you that any award to that firm would be violative of the 
Act of March 3, 1933, 47 Stat. 1520, as amended, 41 U. S. C. 10a-d, 
otherwise known as the Buy-American Act, and contrary to the pro- 
visions of paragraph 51 of the Additional General Provisions of the 
invitation which read, in pertinent part: 


51. BUY AMERICAN ACT. (Replaces General Provision No. 14 Standard 
Form 32) The Contractor agrees that there will be delivered under this contract 
* * * only such manufactured supplies as have been manufactured in the 
United States substantially all from supplies mined, produced, or manufactured 
as the case may be, in the United States. * * * 


In response to our request for a complete administrative investi- 
gation into the facts surrounding this proposed award, we have re- 
ceived from the Quartermaster General of the United States Army a 
report, in part as follows: 


4. The only difference between the Field Grade and Company Caps is that the 
Field Grade Cap requires a design of gold to be embroidered on the cap visor. 
The basic contention of the protestants is that since the Bancroft Cap Company 
contemplates having this embroidery work performed in Hong Kong and Japan, 
any award to that firm would be violative of the Buy-American Act. All bidders 
indicated that they would procure the necessary gold bullion from foreign sources, 
principally England and France. The Bancroft Cap Company advised the 
Philadelphia Quartermaster Depot that its bid was also based upon having the 
embroidery work performed in Hong Kong and Japan, and stated that the cost 
of these foreign elements would comprise 48 per cent of the total cost of all prod- 
ucts in the cap. Upon request of the Philadelphia Quartermaster Depot, the 
Bancroft Cap Company submitted a detailed breakdown of the material costs 
to be incurred by it if awarded a contract for the supply of this item. This cost 
breakdown, which does not include the cost of the chinstraps ($3.50) and other 
miscellaneous materials ($0.30) to be furnished by the Government, indicates 
that Bancroft will incur a total cost of $8.661 for supplies to be used in the 
manufacture of this cap. Of this total amount $4.561 will be expended for sup- 
plies of domestic origin and the remaining $4.10 will be expended in procurement 
of the gold bullion and embroidery work, both of foreign origin. On the basis of 
this cost breakdown, the cost of the foreign products used will constitute 47.34 
per cent of the cost of all products used by the Bancroft Cap Company in the 
manufacture of this item. Executive Order No. 10582, 19 F. R. 8723, 17 December 
1954, provides that materials, which includes articles and supplies,.are not to be 
considered as of foreign origin unless the cost of the foreign products used in 
such materials constitutes 50 per cent or more of the cost of all the products used 
in such materials. This definition of materials of foreign origin was promulgated 
in the Executive Order to insure uniform determinations under that portion of 
the Buy-American Act permitting the acquisition for public use of such manu- 
factured articles, materials, and supplies as have been manufactured in the 
United States substantially all from articles, materials, or supplies mined, pro- 
duced, or manufactured, as the case may be, in the United States. By applying 
the Executive Order definition of materials of foreign origin to the Bill of Mate- 
rials submitted by the Bancroft Cap Company, it is seen that the caps offered by 
Bancroft are articles manufactured in the United States substantially all from 
articles, materials, or supplies mined, produced, or manufactured in the United 
States, and as such are not prohibited by the Buy-American Act from procure- 
ment for public use. 


Thus, it will be seen that the action of the contracting officer in con- 
sidering for award the proposal of the Bancroft Cap Company was 
not predicated solely upon Change No. 9, Army Procurement Pro- 
cedures, dated March 3, 1955, as his letter of August 6, 1956, to you, 
would indicate, but upon certain pertinent provisions of Executive 
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Order No. 10582 which were designed specifically to clarify the issue 
of whether goods or supplies offered for sale to the Government are 
or are not of foreign origin, within the contemplation of the statute. 
Since, according to the formula prescribed by the President in the 
Executive Order cited, the caps proposed to be furnished by the Ban- 
croft Cap Company are of domestic manufacture, within the meaning 
of the Buy-American Act, and also of paragraph 51 of the Additional 
General Provisions of the invitation, there exists no legal or proper 
basis upon which we could object to the proposed award. 

As to the contention that the invitation failed properly to apprise 
prospective bidders of the administrative interpretation of the Buy- 
American Act, we are constrained to hold that, since Executive Order 
No. 10582 was duly published in the Federal Register according to 
law, all bidders must be considered to have been on notice of its con- 
tents. See Federal Crop Insurance Corp. v. Merrill, 332 U.S. 380. 

Accordingly, upon the record, we must conclude that there is no 
legal justification for any action by our Office upon your protest. 

Referring to your request for information as to your rights of ap- 
peal, you are advised that we are aware of no other administrative 
remedies available to you. 


[B-129194] 


Military Personnel—Retired Pay—Annuity Elections for 
Dependents—Adoption of Child Beneficiary 

The adoption of a natural child of a member of the uniformed services by a 
third person or persons prior to the member’s death terminates the child-parent 
relationship so that the member no longer has a child who would be eligible to 
receive a survivorship annuity on the member’s death and no deductions from 
the member’s retired pay for the child’s annuity should be made after the 
adoption is effected. 

The adoption of a child of a member of the uniformed services after the death 
of the member is not one of the events specified in the Uniformed Services Con- 
tingency Option Act of 1953, which would terminate a survivorship annuity made 
by the member on behalf of the child, and, therefore, the surviving child may 
continue to receive the annuity after adoption. 


To the Secretary of the Navy, October 18, 1956: 


Further reference is made to letter of September 6, 1956, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces) 
requesting an advance decision concerning the effect of an adoption 
of a service member’s natural child by a third person, before or after 
the death of the service member, on the child’s eligibility to receive 
an annuity under the Uniformed Services Contingency Option Act of 
1953, 67 Stat. 501. 

Involved in the request for decision is the case of Carolyn Ann 
Kulasinski, minor natural daughter and beneficiary of Jay G. Scar- 
lett, 985 42 05, RD3, U. S. Navy (Retired), who executed an election 
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of Options 2 and 4 at one-half reduced retired pay. Deductions were 
made from his retired pay from March 1, 1954, the effective date of 
the election, through October 26, 1955, the date of his death. The 
child was adopted by the present husband of the child’s mother, from 
whom the retired member was divorced at the time he elected the 
annuity for his child, the final decree of adoption (Pennsylvania 
court) being dated January 21, 1956. Annuity payments were made 
on behalf of the child for the period October 1 to December 31, 1955. 
Section 3 (a) 37 U. S. C. 872 (a), of the Uniformed Services Con- 
tingency Option Act of 1953 provides that active members may elect— 
* * * to receive a reduced amount of any retired pay which may be awarded him 
as the result of service in his uniformed service in order to provide one or more 
of the annuities specified in section 4, payable after his death in a retired status 


to his widow, child, or children, if such widow, child, or children are living at 
the date of his retirement. * * * 


Section 3 (b), 37 U. S. C. 372 (b), provides that retired members 
awarded retired pay prior to the date of the act may, within 180 days 
after its effective date (November 1, 1953), elect to receive a reduced 
amount of retired pay in order to provide one or more of the annuities 
specified in section 4, 37 U. S. C. 373, “payable after his death to his 
widow, child, or children.” 

Section 2 (f), 37 U. S. C. 371 (f), of the act provides in pertinent 
part: 

The term “child” means a legitimate child, a stepchild in fact dependent upon 
the member for support, or a legally adopted child, who is under eighteen years 
of age and unmarried, or a child over eighteen years of age and unmarried who 
is incapable of self-support because of being mentally defective or physically 
incapacitated if that condition existed prior to reaching age eighteen * * *. 
Section 4 of the act authorizes the service member to elect various 
options, including : 

(2) An annuity payable to or on behalf of his surviving child or children, the 
annuity to terminate when there ceases to be at least one such surviving child, 
unmarried and under eighteen years of age, except that if there is a child, 
unmarried and over eighteen years of age incapable of self-support because of 
being mentally defective or physically incapacitated and that condition existed 


prior to his reaching eighteen years of age, the annuity to terminate upon his 
marriage, death, or recovery from the disability, whichever first occurs. * * * 


” ” * ” * * > 

(4) An annuity payable under the same terms and conditions as specified in 
(1), (2), or (3), of this subsection, with the additional provision that no further 
deductions shall be made from the retired pay of the member commencing with 
the first day of the month following that in which there was no beneficiary who 
would have been eligible to receive, upon the death of the member, an annuity 
payable under the election made by him. 

The Uniformed Services Contingency Option Act of 1953 contem- 
plates that the benefits payable to survivors shall be financed wholly 
from deductions made from the retired pay of participating members 
and contains provisions designed to effect that purpose. Basically, 
the act established a form of group insurance for the benefit of sur- 


viving spouses and children. The benefits payable to survivors are not 
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gratuities but in effect represent insurance benefits purchased by the 
participating retired members through deductions from their retired 
pay. 

Section 4 (c), 87 U. S. C. 373 (c), of the act provides that the 
amount of the deductions shall be computed in each individual case, 
as of the date of retirement in the case of an active member and as of 
the date of the election in the case of a retired member, by an actuarial 
equivalent method using as a basis appropriate actuarial tables. De- 
ductions may be made only on behalf of a child living at date of re- 
tirement or election, as appropriate, and the actuarial equivalent is 
determined as of that date with respect to the youngest child. Such 
deductions will be made from the retired pay without regard to 
whether there continues to be a designated beneficiary or beneficiaries 
eligible to receive the annuity or annuities unless the member affirma- 
tively elects option (4) to terminate deductions when there is no 
longer a beneficiary eligible to receive an annuity. 

Section 2 (e), 37 U. S. C. 371 (e), states that the term “ ‘widow’ * * * 
refers only to the spouse at the date of retirement of an active member 
or to the spouse at the effective date of this Act in the case of a retired 
member at the effective date of this Act.” Clearly, where the marriage 
is terminated by divorce or annulment prior to the member’s death, the 
right to an annuity is terminated and, if option (4) were elected, the 
deductions from retired pay likewise would be terminated. See, for 
example, paragraph 11, AR 35-1365, November 22, 1955. 

In view of the right of a member to elect option 4 and the eligibility 
of a “stepchild in fact dependent upon the member for support,” it 
would be unreasonable to impute to the Congress an intention that 
the retired member must continue to have his retired pay reduced in 
the case of a stepchild (assuming it to be the member’s only “child”) 
where the mother is divorced from the member and the relationship 
and dependency of the child are thus terminated. See paragraph 102g 
of the Regulations for the Uniformed Services Contingency Option 
Act of 1953. Furthermore, to be eligible for an annuity, a child must 
be a “surviving child.” If the relationship by affinity has been ter- 
minated prior to the member’s death, obviously the former stepchild 
no longer bears any filial relationship to the member and cannot be a 
surviving child. It follows not only that such a person is ineligible 
to receive an annuity, but also, if option 4 was elected, that no deduc- 
tions should be made from the member’s retired pay in such cases after 
relationship by affinity has been terminated. 

Such result in the case of a stepchild is viewed as an important basis 
for determining legislative intent in adoption cases, absent express in- 
dications of that intent. Congress doubtless intended that the several 
classes of children be treated alike, with the same basic principles 
applied to them. 
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Regarding the effect of adoption, in 34 Comp. Gen. 601, 604, we 
said: 
Generally, in this country, an adoption effects a legal as well as a practical 
substitution of parents. The natural parents lose and the adoptive parents re- 
ceive or assume the right to the child’s custody, services, and earnings, and the 
right to control the child, and the obligations of maintenance, education, etc. 
The child owes the duties arising out of the relationship to his adoptive parents 
and not to his natural parents. See Vernier, American Family Laws, Volume 
1V, page 405. The purpose of the statutory adoption schemes of the various 
States is to transplant the adopted person into the family of the edopter, the 
person thus bearing the same legal relationships to the adoptive parents as does 
their natural child. Compare Carpenter v. United States, 168 F. 2d 369, and 


see the authorities footnoted to that case. See, also, Woodward v. United States, 
341 U. 8.112. * * © 


At page 406, Vernier states: 


* * * If the legislative intent [of adoption statutes] is found to be to permit a 
substitution of parents in legal effect, it would seem clear that the legal rights 
of the natural parents are cut off by the adoption. In a number of jurisdic- 
tions * * * the statutes expressly state that the natural parents are divested of 
their rights by the adoption. In thirty-one jurisdictions the statutes seem suffi- 
cient to work a complete severance of legal relationship between natural parent 
and child. * * * 

The consent of the natural parents or surviving parent to an adop- 
tion is uniformly required by the adoption statutes. When required, 
such consent is ordinarily held an essential requisite to jurisdiction 
on the part of the court to make an order of adoption unless conditions 
or exceptions exist (such as desertion or neglect by natural parents) 
specifically provided by the statute itself, which render consent un- 
necessary. 1 Am. Jur., Adoption of Children, section 36; Vernier, 
American Family Laws, Volume 4, section 259. In the absence of 
such consent, ordinarily, the adoption may be set aside at the instance 
of the natural parents. In general, then, a natural parent. fulfilling 
his obligations can prevent adoption of his children by other persons. 

It appears, therefore, that ordinarily, where an adoption is effected, 
the natural parents consent to the adoption of their natural child by a 
third person or persons and thus, in effect, agree to forfeit their rights 
as natural parents. Hence, a holding that adoption of a natural child 
of a service member by a third person or persons prior to the member’s 
death, like the termination of stepparent relationship by the member’s 
divorce from the child’s mother, restores to the member a right to 
receive the full amount of his retired pay (if such child is the only 
person on whose behalf an annuity was elected and if option 4 was 
elected) appears to be consistent with the legislative intent and the 
language of the statute. Accordingly, in such cases, no deductions 
should be made from the member’s retired pay after the adoption is 
effected, since the member no longer has a “child” who would be eligi- 
ble to receive an annuity upon the member’s death. And, of course, 
no annuity may be paid to, or on behalf of, such child. 

The eligibility of the beneficiaries to receive an annuity is deter- 
mined as of the date of the member’s death. At that time the child 
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beneficiary must not only survive the member but must then be his 
“child” as defined in the act, that is, a legitimate child, a stepchild, or 
an adopted child. The act specifies certain events which will termi- 
nate the right of a beneficiary to receive an annuity: remarriage or 
death in the case of a widow, and death, marriage, or attainment of 
age 18 in the case of a child unless the child is incapable of self-sup- 
port because of disability existing prior to age 18, in which event the 
annuity will terminate on marriage, death, or recovery from the dis- 
ability. Unlike the Social Security Act, as amended, which contains 
express provisions respecting termination of a child’s social security 
benefits upon adoption (42 U. S. C. 402 (d)), the act makes no pro- 
vision for termination of the annuity upon adoption. Compare the 
provisions of the Federal Employees’ Compensation Act, which in 
cases of deceased employees provides for termination of children’s 
benefits only for death, marriage, attainment of age 18, or, if over 18 
and incapable of self-support, becoming capable of self-support (5 
U. S. C. 760 (D)), and for similar reasons during a disabled em- 
ployee’s lifetime if the child “is living with the employee or receiving 
regular contributions towards his support from the employee.” 5 
U.S. C. 756 (a) (2) (C). 

Since the Uniformed Services Contingency Option Act of 1953 
specifically provides for termination of annuities for certain causes 
only, and since adoption of a deceased member’s child by a third per- 
son is not one of the causes enumerated for terminating a child’s an- 
nuity, it is our view that such an adoption, occurring after the 
member’s death, does not affect the child’s right to continue to receive 
the annuity after the adoption. Accordingly, payment of the an- 
nuity on behalf of Carolyn Ann Kulasinski may be resumed effective 
January 1, 1956. 


[B-129317] 


Military Personnel—Retired Pay—Applications Made Prior 
and Subsequent to the Act of July 20, 1956 


Army officers who had previously applied for and were denied retirement pay 
under Title III of the Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948, because their service as Army headquarters clerks or clerks of 
the Army Quartermaster Corps could not be credited toward retirement under 
the Title as originally enacted, but who may now be credited with such service 
pursuant to the amendatory act of June 20, 1956, are entitled to retirement pay 
effective as of that date. 

Army officers now past the age of 60 who did not submit formal applications for 
retirement prior to enactment of the act of June 20, 1956, which amended Title 
III of the Army and Air Force Vitalization and Retirement Equalization Act 
of 1948, to permit service as Army headquarters clerks and clerks of the Army 
Quartermaster Corps to be credited toward retirement under that Title, but 
who corresponded with the Army Department and were advised that such serv- 
ice could not be credited and that they were not eligible for retirement may be 
considered to have made application for retirement and may be allowed retire- 
ment pay effective as of the date of the amendatory act. 
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Army officers who claim credit toward retirement for service as Army head- 
quarters clerks or clerks of the Army Quartermaster Corps but who did not sub- 
mit applications for or correspondence relating to retirement prior to June 20, 
1956, the effective date of the act which amended Title III of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, to authorize the 
crediting of such service, are entitled to retirement pay beginning on the first 
day of the month following the month in which application is filed, notwith- 
standing the decision of the Court of Claims in the case of Seagrave v. United 
States that the effective date of entitlement to retirement pay under Title III 
is the date the officer meets the eligibility requirements. 

Army officers who previously were placed on the retired list pursuant to the 
Army and Air Force Vitalization and Retirement Equalization Act of 1948, and 
who are now entitled to increased retirement pay based on additional service as 
Army headquarters clerks or clerks of the Army Quartermaster Corps, which is 
authorized to be credited under the act of June 20, 1956, are entitled to the 
increased pay effective as of June 20, 1956. 

Under the act of June 20, 1956, which amended Title III of the Army and Air 
Force Vitalization and Retirement Equalization Act of 1948, to authorize the 
crediting of service as Army headquarters clerks or clerks of the Army Quarter- 
master Corps toward retirement, the estates of officers who filed proper applica- 
tions for retired pay are entitled to the benefits to which the officers would have 
been entitled from June 20, 1956, to the dates of their death. 


To the Secretary of Defense, October 18, 1956: 


By letter of September 24, 1956, the Assistant Secretary of Defense 
(Comptroller), requested decision on several questions which have 
arisen in implementing Public Law 601, 84th Congress, approved 
June 20, 1956, 70 Stat. 297, as set forth and discussed in Committee 
Action No. 153 of the Military Pay and Allowance Committee, De- 
partment of Defense. 

Section 1, Public Law 601, amended section 302 (a) of the act of 
June 29, 1948, 62 Stat. 1087, 10 U. S. C. 1036a (a), to authorize the 
counting of time served as an Army field clerk or as a field clerk, 
Quartermaster Corps and in the case of warrant officers, classified 
field service as Army headquarters clerk, or as clerk of the Army 
Quartermaster Corps under laws in effect prior to August 29, 1916, 
for retired pay purposes under Title III of the 1948 act, as amended. 
It is provided further in section 2 of the amendatory act that no 
person shall be entitled to retired pay prior to the effective date of 
that act (June 20, 1956) by virtue of the enactment of such act. 

With the exception of question 4, the questions here involved are 
similar to those considered in decision of March 8, 1954, 83 Comp. 
Gen. 381, and except as restricted by the provision barring entitle- 
ment to retired pay for any period prior to June 20, 1956, answers 
similar to those given in that decision appear required here. The 
questions presented are quoted and considered, in order, below. 


Question 1 


1. In cases of officers who submitted applications for retirement under the 
provisions of Title III, Army and Air Force Vitalization and Retirement 
Equalization Act of 29 June 1948 (62 Stat. 1089), as amended, and were deter- 
mined ineligible for retirement by the Department of Defense due to insufficient 
Federal service, and who, provided service as classified field service as an Army 
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headquarters clerk or as a clerk of the Army Quartermaster Corps is credited, 
would have been eligible for retirement, would the effective date for retirement 
pay be 20 June 1956, the effective date of Public Law 601, 84th Congress. 
(70 Stat. 297) ? 

As indicated in the answer to question 1 in 33 Comp. Gen. 381, a 
right to retired pay would accrue commencing on the first day of the 
month following the month in which the eligible member, filed ap- 
plication for the benefits of Title III of the 1948 act, except for the 
provision in Public Law 601 which bars entitlement to retired pay 
for any period prior to June 30, 1956, insofar as entitlement depends 
on section 1 of that act. Hence, assuming that question 1 refers 
only to persons who submitted applications prior to June 1, 1956, 
that question is answered in the affirmative. 


Question 2 


2. In cases of officers now past age 60 who had not submitted an application 
for retirement but who had corresponded previously with the Department re- 
garding retirement under the Act of 29 June 1948, supra, and had been advised 
that service as Army headquarters clerk or clerk, Army Quartermaster Corps 
was not creditable and that accordingly they were not eligible for retirement, 
would such correspondence be considered as an application for retirement so 
as to place the officer on the retired list, in accordance with your reply to 
Question 1, or would a specific application for retirement be required and 
retirement made effective the end of the month such application is approved? 


In general, such correspondence may be considered as an applica- 


tion for retirement. 
Question 3 

8. In cases of officers now past age 60 who had not submitted an application 
or corresponded with the Department regarding retirement under the Act of 
29: June 1948, supra, but who now, in view of Public Law 601, 84th Congress, 
supra, have filed application, would the effective date of retirement be the last 
day of the month in which their application is approved or 20 June 1956, the 
effective date of Public Law 601, 84th Congress? 

While the Court of Claims in the case of Seagrave v. United States, 
131 C. Cls. 790, has taken a different view from that expressed in our 
decisions of November 23, 1948, and January 11, 1951, 28 Comp. Gen. 
821, and 30 Comp. Gen. 287, respectively, regarding the effective date 
of entitlement to retired pay under Title III of the 1948 act, and has 
indicated that the date of commencement of retired pay should be 
based on the date of meeting the eligibility requirements of that act 
rather than the date of entitlement fixed after filing application for 
the benefits of that act, for the reasons stated in our decision of April 
10, 1956, 35 Comp. Gen. 563, we have concluded not to follow the 
Seagrave decision at this time. Hence, persons over 60 years of age 
who, in view of Public Law 601, have filed application for retired 
pay under Title III of the 1948 act since June 20, 1956, should be 
viewed as entitled to retired pay beginning on the first day of the 
month following the month in which such application was filed. It 
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is the month in which the application is filed, rather than the month 
the application is approved, which fixes the commencement date of 
entitlement to retired pay. 30 Comp. Gen. 287. 


Question 4 


4. In cases of officers who have been previously placed on the Retired List 
pursuant to the Act of 29 June 1948 and who would now be entitled to increased 
retired pay because of additional service authorized by Public Law 601, 84th 
Congress, supra, would the effective date of such increase be 20 June 1956, the 
effective date of the Act? 


In view of section 2, Public Law 601, the effective date of the increase 
would be June 20, 1956. 


Question 5 


5. In consideration of the fact that these questions include officers who have 
been retired pursuant to the Act of 29 June 1948, supra, as well as those found 
ineligible for retirement benefits because of insufficient service, are the estates 
of such officers who are now deceased, entitled to receive any benefits which 
the officers would have received if still living? 


It is assumed that the officers to whom this question refers filed 
proper applications for retired pay under Title III. In such circum- 
stances, the estates of the officers are entitled to the benefits which the 
officers would have received on and after June 20, 1956, if they had 

not died. 33 Comp. Gen. 381. 


[B-121690] 


Military Personnel—Gratuities—Reenlistment Bonus— 
Revocation of Section 208 Elections 


Enlisted men of the uniformed services who elected to receive reenlistment 
bonus payments under section 208 of the Career Compensation Act of 1949, and 
who, notwithstanding the relief granted by the act of June 29, 1956, would 
receive smaller payments on future reenlistments because of such election, may, 
within 60 days from the date of this decision, cancel or withdraw their elec- 
tions and make a reelection to be covered by section 207 of the 1949 act; how- 
ever, any reenlistment entered into after October 1, 1949, for which an enlistment 
allowance in lieu of a smaller reenlistment bonus was paid, must be considered 
as one of the four enlistments for which a bonus may be paid under section 207. 


To the Secretary of Defense, October 22, 1956: 


Reference is made to letter dated September 24, 1956, with enclosure, 
from the Assistant Secretary of Defense (Comptroller), requesting a 
decision on three questions, relating to payment of reenlistment bonus, 
set forth in Committee Action No. 152, Military Pay and Allowance 
Committee, Department of Defense, as follows: 


1. May certain servicemen who prior to March 30, 1955, the date of 34 Comp. 
Gen 483, elected in good faith to receive a reenlistment bonus under section 208 
of the Career Compensation Act of 1949, as amended, rather than under section 
207 thereof, now refund the difference between the reenlistment bonus authorized 
by the latter section and the sum of the bonus received under the provisions of 
section 208 and make a reelection to be covered by section 207? 

2. If the answer to the foregoing question is in the affirmative, may the mem- 
bers concerned be granted a period of sixty days from the date of the decision 
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to be rendered by the Comptroller General within which to make such reelection? 

3. Does the restriction in the second proviso of section 207 (a) of the Career 
Compensation Act of 1949 require that an enlistment entered into after 1 October 
1949 for which an enlistment allowance was paid be counted as one of the four 
enlistments specified in said proviso? 


The following excerpt from Committee Action No. 152 shows the 
circumstances involved in the first question: 


The personnel concerned were those who were referred to in Military Pay 
and Allowance Committee Action No. 116 as follows: 

“The effect of the Assistant Comptroller General’s decision (34 Comp. 
Gen. 483) will be particularly severe in those cases involving servicemen 
with substantial prior service who elected in good faith to receive a bonus 
under section 208 rather than section 207 of the Act prior to the date of the 
decision (March 30, 1955). For example, an enlisted man reenlisted in 
October 1949 for three years and received an allowance of $150. He subse- 
quently reenlisted in October 1952 for another three years and was paid a 
bonus of $90. In March 1955 he was discharged for the purpose of re- 
enlisting for a period of 6 years, refunded $17.50 of his previous bonus, and, 
as he was in pay grade E-7 with nearly 14 years service, received a bonus 
under section 208 of $978.44. As a result of the decision, he will now be 
called on to refund $489.22 of the amount paid, and because he elected to be 
paid under section 208 he will receive little or nothing when he again reenlists, 
since he will then have nearly 20 years service. If he had been paid under 
section 207, he would have received $360 in March (as opposed to $489.22 
under section 208) and could have continued to receive bonuses until he had 
30 years service or received a total of $1,440, which would have been greatly 
to his advantage during the next 10 years.” 

The foregoing example was considered in 34 Comp. Gen. 715 and in connection 
therewith the Assistant Comptroller General stated on page 718: 

“We will not insist on holding members to elections so made prior to the 
date of our decision of March 30, 1955, and will give them a reasonable time 
after the present date to make new elections in order that appropriate ad- 
justments may be made.” 

The specific questions presented here were inadvertently omitted from Mili- 
tary Pay and Allowance Committee Action No. 126 and consequently the reply 
thereto in B-117232, B-121690, 28 December 1955, which held that members who 
elected and were paid reenlistment bonuses on the basis of erroneous computa- 
tions would be allowed 30 days after the end of the second session of the 84th 
Congress to disavow such elections in the event the proposed relief legislation was 
not enacted, did not include the personnel now under discussion. Further, it is 
noted that the relief legislation enacted by Congress did not (as was originally 
thought) place members benefited by the Act in the same position they held 
before election of section 208 benefits, because for subsequent reenlistments they 
would receive the bonus based on third, fourth, and subsequent reenlistments 
rather than second, third or fourth. Thus, Departmental instructions which 
turned out to be erroneous due to the 30 March 1955 decision, supra, continued 
to penalize financially members who elected under section 208, despite the relief 
Act of 29 June 1956. Consequently, it is considered reasonable to conclude 
that question one be answered in the affirmative. 


In the light of this discussion and the enactment of Public Law 626, 
84th Congress, approved June 29, 1956, 70 Stat. 373, 37 U. S. C. 239, 
which validated payments of reenlistment bonus made under section 
208 of the Career Compensation Act to those members who elected, 
and were paid, such bonus on the basis of computations which we 
held to be erroneous in our decision of March 30, 1955, 34 Comp. Gen. 
483, no compelling reason is perceived for not allowing the members 
here involved 60 days after the present date within which to cancel or 
withdraw their elections to be covered by section 208. Hence, ques- 
tions 1 and 2 are answered in the affirmative. 
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Section 207 of the Career Compensation Act of 1949, 63 Stat. 811, 
as amended, 37 U. S. C. 238, authorizes the payment of a lump-sum 
reenlistment bonus to certain members of the uniformed services who, 
following active duty of the nature specified in that section, “enlist” 
in the Regular component within three months from the date of their 
discharge or separation. Such section also provides that “No reenlist- 
ment bonus shall be paid for more than four enlistments entered into 
after the effective date of this section,” that is, after October 1, 1949. 
It further provides that a member (of a class within its provisions) 
who “reenlists” within three months after being discharged from an 
enlistment entered into prior to the date of enactment of the act (Oc- 
tober 12, 1949) is entitled to receive an enlistment allowance, under the 
provisions of the law in effect immediately prior to that date, or the 
reenlistment bonus, whichever is the greater amount. 


In our decision of June 29, 1955, 34.Comp. Gen. 715, interpreting section 208 
of the Career Compensation Act, we concluded that— 


* * * it is apparent that a member who received an enlistment allowance for 
a reenlistment after October 1, 1949, in effect received the [reenlistment] bonus 
plus something else, that is, the amount by which the allowance exceeded the 
amount which would have been payable as bonus except for a saving provi- 
sion, * * © 


We adhere to that conclusion and it would seem to follow that a reenlistment 
entered inte after October 1, 1949, rewarded by an enlistment allowance in lieu 
of a smaller reenlistment bonus should be considered as one of the four enlist- 
ments eutered into after October 1, 1949, for which reenlistment bonuses may be 
paid under section 207 of the Career Compensation Act. Question 3, therefore, 
is answered in the affirmative. 


[B-129314] 


Military Personnel—Leave Payments—Enlisted Members 
Receiving Cadet and Midshipman Appointments 
An enlisted or inducted member of the uniformed services who accepts an ap- 
pointment as a cadet or midshipman is considered as “discharged” from his 
enlistment or inducted status as that term is used in the Armed Forces Leave Act 
of 1946, and is entitled to compensation for unused accrued leave; and the date 


of discharge may be considered as the day preceding the date of acceptance of the 
cadet or midshipman appointment. 


To the Secretary of Defense, October 23, 1956: 


Reference is made to letter of September 24, 1956, from the Assistant 
Secretary of Defense (Comptroller), requesting decision on certain 
questions stated in Military Pay and Allowance Committee Action No. 
150, relating to whether lump-sum leave payments may be made under 
authority of the Armed Forces Leave Act of 1946, as amended, to en- 
listed or inducted members of the Armed Forces for their accrued leave 
upon acceptance of an appointment as a cadet or midshipman to one of 
the service academies, in view of the provisions of Public Law 614, 
84th Congress, approved June 25, 1956. 
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The act of June 25, 1956, 70 Stat. 333, 50 U.S. C. 1411-1414, provides 
as follows: 


That the enlistment contract or period of obligated service of a Regular, Re- 
serve, or inducted member of any of the Armed Forces, who hereafter accept an 
appointment as a cadet at the United States Military Academy or the United 
States Air Force Academy, or an appointment as a midshipman at the United 
States Naval Academy or an appointment as a midshipman in the Naval Reserve 
or an appointment as a cadet at the United States Coast Guard Academy, shall 
not be terminated by reason of acceptance of such appointment, during the con- 
tinuation of the cadet or midshipman status of such member. A member so 
appointed from enlisted status shall be entitled only to the pay and allowances, 
compensation, pensions or benefits provided by law for a cadet at the United 
States Military Academy or the United States Air Force Academy, a midshipman 
at the United States Naval Academy, a cadet of the United States Coast Guard 
Academy, or the compensation and emoluments accruing to such reserve midship- 
man by virtue of his status in the Naval Reserve. 

Sec. 2. A person who hereafter accepts an appointment as a cadet at the 
United States Military Academy or the United States Air Force Academy, or as 
a midshipman at the United States Naval Academy, or as a midshipman in the 
Naval Reserve or as a cadet at the United States Coast Guard Academy, while 
having a period of obligated service as an enlisted member of any of the Armed 
Forces or while serving under an enlistment contract, and who thereafter is 
separated from the United States Military Academy, from the United States Air 
Force Academy, or from the United States Naval Academy or from a reserve 
midshipman training program, or from the United States Coast Guard Academy, 
for reasons other than the acceptance of a commission in the regular or reserve 
components of one of the Armed Forces, or for physical disability, shall have 
his appointment as a cadet or midshipman terminated, and his enlisted status 
shall thereupon be resumed. A person so reverted to his former enlisted status 
shall be continued in such enlisted status for the remainder of his obligated 
service or until sooner promoted or discharged. In computing the unexpired por- 
tion of an enlistment contract or period of obligated service, for purposes of this 
Act, time served as a cadet or midshipman shall be counted as time served under 
such contract or period of obligated service. 

Sec. 3. A person whose enlistment contract or period of obligated service is 
continued pursuant to this Act, shall not, while a cadet or midshipman, be a 
charge against the allowed number of personnel in the armed force in which 
he was enlisted or inducted. 

Sec. 4. The period of time served under an enlistment contract or period of 
obligated service while also serving as a cadet or midshipman under an appoint- 
ment made after the date of enactment of this Act shall not be counted in com- 
puting for any purpose the length of service of any officer of an armed force. 


The Armed Forces Leave Act of 1946, 60 Stat. 963, as amended, 37 
U.S. C. A. 31a-39, in pertinent part, provides (quoting from Title 37, 
U.S. Code Annotated) : 


Each member of the Armed Forces shall be entitled to leave at the rate of two 
and one-half calendar days for each month of active service, excluding periods of 
(1) absence from duty without leave, (2) absence over leave, and (3) confinement 
as the result of a sentence of court martial * * *. [Section 3la (a) ] 

= . * 4 2 * + 


The term “discharge” means (1) in the case of enlisted personnel, separation 
or release from active duty under honorable conditions or appointment as a com- 
missioned officer or warrant officer; and (2), in the case of commissioned or 
warrant officers, separation or release from active duty under honorable 
conditions. [Section 32 (b)] 

* + * * 2 * a 

Any member of the armed forces discharged after August 31, 1946, having 
unused accrued leave standing to his credit at time of discharge shall be com- 
pensated for such unused leave in cash on the basis of the base and longevity 
pay, and allowances, applicable to such member on the date of discharge in- 
cluding for enlisted persons the allowances as provided for such enlisted per- 
sons in subsection (a) of this section: Provided, That no cash settlement shall 
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be made to any member (1) discharged for the purpose of accepting a com- 
mission or warrant or entering into an enlistment in his respective branch of 
the armed forces, or (2) electing to carry over such unused leave to a new 
enlistment in his respective branch of the armed forces on the day following 
date of discharge. A member excluded from cash settlement by the foregoing 
provision and a member reverting from warrant or commissioned officer to 
enlisted status shall carry any unused accrued leave standing to his credit from 
one status to another within his respective branch of the armed forces. Un- 
used leave settled and compensated for in cash in accordance with this sub- 
section shall not be considered as service for any purpose. Settlement and 
compensation in accordance with this subsection shall be made only to a living 
—- or living former member of - armed forces. a 33 (c)] 
2 . * = 


The provisions of sections 3la-33 ai 34-38 of this title, shall not apply to 
cadets at the United States Military Academy or the United States Coast 
Guard Academy, or to midshipmen at the United States Naval Academy, or to 
cadets or midshipmen serving elsewhere in the armed forces. The respective 
Secretaries are authorized to prescribe regulations concerning leave for cadets 
and midshipmen. [Section 38] 

The following questions, based on these statutory provisions, are 
presented in Committee Action No. 150: 

1. Can payment for unused leave, provided for by Armed Forces Leave Act 
of 1946, 60 Stat. 963, as amended, be made to an enlisted member who has been 
selected for appointment to one of the service academies : 

(a) On the day before such appointment is accepted? 

(b) On the date of discharge from enlisted status where such discharge 
occurs after appointment is made but while cadet or midshipman status con- 
tinues? 

2. If the answer to 1 (b) is affirmative, what is the effective date for the 
purpose of determining the rate of pay and allowances “applicable” to the 
member “on the date of discharge”? 

3. If payment for unused accrued leave is not authorized under 1 (a) or 
(b), may such leave be carried forward to commissioned status? 

4. If payment for unused accrued leave is not authorized under 1 (a), may 
payment for such leave be made at the time of separation from the Academy 
by reason of physical disability? 

The Armed Forces Leave Act of 1946, as amended, grants to each 
member of the Armed Forces leave at the rate of two and one-half 
calendar days (under the conditions and subject to the restrictions 
specified in the act) for each month of active service. Each member 
of the Armed Forces is entitled to compensation in cash for unused 
accrued leave, not in excess of 60 days, to his credit at the time of 
his “discharge” (as such term is defined in the act), except that no 
cash settlement is authorized to any member who is discharged for 
the purpose of accepting a commission or warrant or entering into 
an enlistment in his respective branch of the Armed Forces, or who 
elects to carry over his unused accrued leave to a new enlistment in 
his respective branch of the Armed Forces on the day following the 
date of his discharge. The provisions of the Armed Forces Leave 
Act of 1946 do not apply to cadets or midshipmen. 37 U.S.C. A. 38. 

Section 1 of Public Law 614, which became effective June 25, 1956, 
provides that the enlistment contract or the period of obligated serv- 


ice of a Regular, Reserve, or inducted member of any of the Armed 
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Forces, who thereafter accepts an appointment as a cadet or mid- 
shipman shall not be terminated by reason of the acceptance of such 
appointment during the continuation of the cadet or midshipman 
status of such member. Section 1 of the act also specifically provides 
that a member so appointed from an enlisted status “shall be entitled 
only to the pay and allowances, compensation, pensions, or benefits 
provided by law” for a cadet or midshipman. Under these provisions 
of law an enlisted or inducted member of the Armed Forces who 
accepts an appointment as a cadet or midshipman is not entitled 
during the continuation of his cadet or midshipman status to the 
benefits prescribed in the Armed Forces Leave Act of 1946, as 
amended, and while serving as a cadet or midshipman, such a mem- 
ber is limited and restricted to the leave benefits prescribed by the 
Secretary concerned for the cadets or midshipmen of that particular 
branch of the Armed Forces. 

Since an enlisted or inducted member of the Armed Forces who ac- 
cepts an appointment as a cadet or midshipman is thus precluded 
from carrying forward into his cadet or midshipman status any 
unused accrued leave to his credit at the time he accepts such an 
appointment and since during the continuation of his cadet or mid- 
shipman status such a member is not entitled to the benefits of the 
Armed Forces Leave Act of 1946, as amended, it reasonably appears 
that the member’s enlisted or inducted status in the Armed Forces 
may be considered to have terminated for purposes of the Armed 
Forces Leave Act of 1946, as amended, when he accepts an appointment 
as a cadet or midshipman. The fact that no formal discharge is 
issued and that there may exist during the continuation of the member’s 
cadet or midshipman status a possibility that he may be required 
to resume his former enlisted or inducted status is not considered as 
precluding a holding that he is, in effect, “discharged” for leave pur- 
poses since an actual change with respect to the member’s leave rights 
and benefits prescribed by law attends his acceptance of an appoint- 
ment as a cadet or midshipman. Compare decision of December 8, 
1942, 22 Comp. Gen. 516, cited in Committee Action No. 150. 

It is concluded, therefore, that an enlisted or inducted member of 
the Armed Forces who accepts an appointment as a cadet or midship- 
man may be considered as “discharged” from his enlisted or inducted 
status within the meaning of that term as used in the Armed Forces 
Leave Act of 1946, as amended. In such a case, the effective date of 
discharge for purposes of cash compensation for unused accrued 
leave as prescribed in the Armed Forces Leave Act of 1946, as amended, 
properly may be viewed as the day preceding the date of acceptance 
of the appointment as a cadet or midshipman. Question 1 (a) is 
answered accordingly, 
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In view of the affirmative answer to question 1 (a), no answer is 
required to the remaining questions 1 (b), 2, 3 and 4. 

A further question is presented in the letter of September 24, 1956, 
as to “whether pay for excess leave is required to be collected from 
such enlisted men prior to closing their military pay records upon 
processirig for admission to a service academy.” This question is 
answered in the affirmative. 


[B-125012] 


Experts and Consultants—Employment—Statutory Author- 
ity—Administrative Justification 


A negotiated contract with a consulting firm to furnish the Government inde- 
pendent domestic air carrier rate information may be executed by the Civil 
Aeronautics Board in accordance with the specific availability of appropriations 
for expenses of procurement of expert and consultant services pursuant to section 
15 of the Administrative Expenses Act of 1946, and provided there is a determin- 
ation that the services are essential to the functions of the Board and in the 
public interest. 


To the Chairman, Civil Aeronautics Board, October 26, 1956: 


Reference is made to your letter of October 10, 1956, requesting a 
decision as to whether a contract may be negotiated under the pro- 
visions of 5 U.S. C. 55a, with a consulting firm with experience in the 
field to provide independent expert advice and testimony with re- 
spect to the question of rate of return, in connection with the Board’s 
investigation of the current level of domestic passenger fares. 

The provisions of 5 U. S. C. 55a are a codification of section 15 of 
the act of August 2, 1946, 60 Stat. 810, as follows: 

The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent 
services of experts or consultants or organizations thereof, including steno- 
graphic reporting services, by contract, and in such cases such service shall be 
without regard to the civil-service and classification laws (but as to agencies 
subject to sections 661-663, 664-669, 670-672, 673 and 674 of this title at rates 
not in excess of the per diem equivalent of the highest rate payable under said 
sections, unless other rates are specifically provided in the appropriation or 
other law) and, except in the case of stenographic reporting services by organi- 
zations, without regard to section 5 of Title 41. 

This statute constitutes the basic general authority to procure by 
contract, without advertising, the services of individuals and organi- 
zations of experts and consultants. Its operative effect, by its terms, 
is contingent upon the passage of an appropriation or other act grant- 
ing specific authority to the head of the particular department or 
agency concerned. The utilization of the authority so granted is 
intended for and, of course, is limited to the furtherance of authorized 


agency functions. Furthermore, where the services required would 
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ordinarily fall within the scope of work generally performed by 
officers and employees of the agency or of other Government agencies, 
the determination to invoke such contracting authority should be 
based upon cogent considerations of the necessity, efficiency, and 
economy of the contract procurement. Cf. 26 Comp. Gen. 188; id. 
442; 31 id. 372; 32 id. 427; 33 id. 148; and td. 170. See also House 
Report No. 2894, 84th Congress, Employment and Utilization of Ex- 
perts and Consultants. 

In the event a proposed contract or agreement for the services of 
experts or consultants involves the “collection of information on 
identical items by or for the contractor from ten or more respond- 
ents,” the applicable “clearance” and other requirements of Bureau 
of the Budget Circular No. A-40, issued October 24, 1951, pursuant 
to the provisions of the Federal Reports Act of 1942, 56 Stat. 1078, 
5 U. S. C. 139-139f, should be complied with. In this connection, see 
House Report No. 2913, 84th Congress, Public Opinion Survey to In- 
fluence Postal Rate Legislation. 

It appears that pursuant to order No. E-10279, adopted May 10, 
1956, the Civil Aeronautics Board instituted an investigation into the 
Passenger Fare Level of the Domestic Trunkline Carriers in its 
Docket No. 8008. Subsequently, the local service carriers, the Air 
Transport Association, the Administrator of General Services and the 
Air Force for the Department of Defense were named as intervenors. 
While the pre-hearing conference in this proceeding was held on 
September 5 and 6, 1956, the hearing itself is scheduled to commence 
on March 18, 1957. It is understood that the carriers have retained 
a number of independent experts as witnesses for the industry on the 
subject of rate of return, which involves many complex considerations 
and a variety of possible approaches in reaching an ultimate con- 
clusion with respect thereto. In view thereof, the Board has con- 
cluded that it would be in the public interest to contract for the 
services of a consulting firm with experience in the field to provide 
“independent” expert advice and testimony with respect to this par- 
ticular question of rate of return. The term “independent” is stressed 
because of the Board’s desire to obtain the benefit of independent 
conclusions of an expert firm in the public utilities regulatory field. 
The work contemplated by the contracting firm is as follows: 

1. Prepare a report recommending the fair return of the carriers 
involved in the proceedings; 

2. Consult and advise in the preparation of the Board’s Bureau 
Counsel’s direct and rebuttal exhibits relating to fair return; 

8. Assist in the analysis of the carriers’ direct and rebuttal exhibits 
relating to fair return, and 
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4. Testify in the proceeding and submit to cross examination there- 
on to such extent as may be desirable in connection with the rate of 
return question. 

In the Board’s Order No. E-10488, adopted July 27, 1956 (Docket 
No. 8008), it is pointed out that the purpose of this investigation is 
to explore into the level of earnings for each of the respondents to 
determine whether, in the light of such earning levels, the public is, 
in general, being charged too much or too little and, if so, to take such 
across-the-board action as would bring the genera! level of fares and 
charges in line with the level of earnings determined to be reasonable. 
lt is understood that in view of the magnitude of such an undertak- 
ing—the first of its kind in the history of the Board—and since the 
material adduced therefrom will form the basis of future deliberations 
with respect to passenger fare levels on an industry-wide scale, it is 
the Board’s opinion that the employment of independent experts will 
prove to be of inestimable value and in the best interest of the public. 

Your letter states that the proposed contract costs, estimated at 
$15,000, would be defrayed from funds appropriated for salaries and 
expenses necessary for the general administration of the Department 
of Commerce under Section 103 of Public Law 604, 84th Congress, 70 
Stat. 314, which act expressly provides that: 

Appropriations in this title available for salaries and expenses shall be avail- 
able for expenses of * * * services as authorized by section 15 of the Act of 
August 2, 1946 (5 U. S.C. 55a) * * * 

Accordingly, if it is administratively determined, following the 
general principles referred to herein, that the expert and consultant 
services involved are necessary for the performance of the Board’s 
functions in the matter, we perceive no legal objection to the negotia- 
tion of the proposed contract. 


[B-119962] 


Retired Employees Reemployed—Lump-sum Leave Pay- 
ments—Annuity Deduction 


Employees who were immediately reemployed after having reached mandatory 
retirement age and who have been finally separated from the service after 
December 15, 1953 and before November 1, 1956, are entitled pursuant to section 
13 (b) of the Civil Service Retirement Act to the amount which was deducted 
from their lump-sum leave payment for the retirement annuity. 


To the Chairman, National Mediation Board, October 30, 1956: 


Your letter of October 8, 1956, requests our decision concerning the 
propriety of paying the claim presented to you by Mr. Robert F. Cole 
under the provisions of section 13 (b) of the act of July 31, 1956, 70 
Stat. 757, Public Law 854. 
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Mr. Cole retired at the close of business December 16, 1953, when 
he reached his seventieth birthday. The next day he was given an 
appointment pursuant to the provisions of section 2 (b) of the act of 
February 28, 1948, 62 Stat. 49,5 U.S. C. 715 (b). At the time of 
retirement he had to his credit 90 days accumulated annual leave 
which remained to his credit upon reemployment. His reemploy- 
ment terminated January 16, 1955, at which time a lump-sum pay- 
ment was made to him for his 90 days’ accumulated annual leave pur- 
suant to the lump-sum leave payment act of December 21, 1944, as 
amended. That lump-sum leave payment was made at the salary 
rate of $10,600 per annum in effect on, the date of separation, less the 
amount of his annuity, namely, $5,052, in accordance with our deci- 
sion 33 Comp. Gen. 591. The amount paid was $1,920.42, but Mr. 
Cole contended that his lump-sum leave payment should have been 
in the amount of $3,669.21, computed at the rate of $10,600 per annum 
without reduction by the amount of the annuity. His case was con- 
sidered in our decision of June 20, 1955, 34 Comp. Gen. 685, to the then 
Chairman of your Board, in which we held that, under the then exist- 
ing law and decisions of our Office, Mr. Cole was not entitled to any 
additional amount, that is, the difference between $3,669.21 and 
$1,920.42. 

Since our decision of June 20, 1955, the retirement act of 1948 was 
amended by the act of July 31, 1956, section 13 (b) of which reads in 
pertinent part as follows: 

* * * No deductions for the fund shall be withheld from his salary, but there 
shall be deducted from his salary, except for lump-sum leave payment purposes 
under the Act of December 21, 1944, a sum equal to the annuity allocable to the 
period of actual employment, and this provision concerning the lump-sum leave 
payments shall also be effective in the case of each retired employee separated 
from reemployment after December 15, 1953, and before the effective date of the 
Civil Service Retirement Act Amendments of 1956: * * *. [Italics supplied for 
emphasis. ] 

Since Mr. Cole was separated from his reemployment after Decem- 
ber 15, 1953, and before the effective date of the Civil Service Retire- 
ment Act Amendments of 1956, the italicized language of section 
13 (b) above has the effect of overcoming the ruling in our decision of 
June 20, 1955, in his case. Accordingly, his claim under the amended 
statute for the difference between $3,669.21 and $1,920.42, or $1,748.79, 
now is for payment. 

Mr. Cole’s claim is returned herewith for administrative settlement 
in accordance with the foregoing. 


[B-129205] 


Contracts—Labor Stipulations—Davis-Bacon Act—Revi- 
sion of Wage Schedule 


The wage schedules required to be included in Government contracts pursuant 
to the Davis-Bacon Act, 40 U. S. Code 276a, are based on minimum wage rates 
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determined by the Secretary of Labor as wages prevailing in the contract area, 
and, therefore, the validity of a contract which contained a minimum wage 
schedule is not affected by a subsequent determination by the Secretary of Labor 
that the wage schedule was incorrect, and a revision of the wage schedule does 
not justify reformation of the contract. 


To the Secretary of the Interior, October 30, 1956: 


Reference is made to a letter dated September 10, 1956, from the 
Under Secretary of the Interior, which transmitted a copy of a letter, 
with enclosures, from the Assistant Commissioner and Chief Engineer 
of the Bureau of Reclamation to the Commissioner of Reclamation, 
concerning a claim by the Platte Valley Construction Company for 
reimbursement of certain alleged increased costs under contract No. 
14-06-D-1037, dated November 3, 1954, and requested our decision 
upon the questions therein presented. 

Briefly stated, it is reported that, pursuant to the provision of the 
Davis-Bacon Act, as amended, 40 U. S. C. 276a, there was incorporated 
into the subject contract a schedule of labor classifications and wage 
rates as determined by the Secretary of Labor on September 9, 1954. 
Nine months later, on June 10, 1955, the Department of Labor ad- 
vised the Commissioner of Reclamation that due to an inadvertence 
the wage rate for carpenters sliou! ' have been specified in its original 
decision as $2.05 per hour, inste: * of $1.85 per hour, and requested 
“appropriate action in this connection.” The contracting officer (As- 
sistant Commissioner) concluded that the “appropriate action” re- 
quested by the Solicitor of Labor in the letter of inadvertence dated 
June 10, 1955, was to require the contractor to pay carpenters at the 
rate of $2.05 per hour, both prospectively and retrospectively. The 
contractor compiled with the demand and an investigation of his re- 
sulting claim for an increase in the contract price has established that 
he had no difficulty in staffing his job at the $1.85 rate for carpenters 
prior to receipt of the notice of inadvertence. 

Insofar as pertinent here, the Davis-Bacon Act, as amended, 40 
U. S. C. 276a, provides that— 

The advertised specifications for every contract in excess of $2,000, to which 
the United States or the District of Columbia is a party, for construction * * * 
of public buildings or public works * * * shall contain a provision stating the 
minimum wages to be paid various classes of laborers and mechanics which shall 
be based upon the wages that will be determined by the Secretary of Labor to be 
prevailing for the corresponding classes of laborers and mechanics [in the locality 
of the contract work] * * * and every contract based upon these specifications 
shall contain a stipulation that the contractor or his subcontractor shall pay 
* * * wage rates not less than those stated in the advertised specifications * * * 
[Italics supplied.] 

As stated in our decision of May 8, 1953, B-106987, the act does 
not require that a contractor pay wage rates which are actually the 
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prevailing rates during the period of performance of the contract, 
but merely that there be fixed by every contract a minimum wage 
schedule to be paid, which shall be based upon rates determined by the 
Secretary of Labor prior to negotiation of the contract to be prevail- 
ing in the locality. No provision is made for change of the minimum 
wage schedule or redetermination of the prevailing rates during per- 
formance of the contract—19 Comp. Gen. 568—and in the case of 
United States v. Binghamton Const. Co., decided March 8, 1954, 347 
U.S. 171, the Supreme Court has held that such a schedule is not a 
“representation” or “warranty” by the Government to the contractor 
as to the wage rates prevailing in the contract areas. See, also, 
L. Balkin Builder, Inc. v. United States, C. Cls. No. 153-53, decided 
June 5, 1956. 

The statutory requirement for inclusion of wage schedules in con- 
tract specifications is directed to the Government’s contracting officer, 
and it seems apparent that the Davis-Bacon Act contemplated mak- 
ing definite and certain, at the time the contract was entered into, the 
contract price and the minimum wages to be paid during the perform- 
ance of the contract. 17 Comp. Gen. 471, 473. Consequently, a sub- 
sequent correction by the Secretary of Labor of a wage schedule 
(which, insofar as all parties knew or could have ascertained at the 
time of execution of the contract, was proper for inclusion in the 
contract specifications) does not in our opinion, per se, effectuate a 
change in the terms of the contract nor affect the validity of the exist- 
ing contract. Inasmuch as the wage schedule included in the instant 
contract specification was in accordance with the statutory require- 
ment, and the true intention of the contractor and the Government’s 
contracting officer in that regard was expressed therein, reformation 
would not be an appropriate remedy. Reformation of a contract is 
appropriate only when the instrument, because of a mistake made, 
does not express the true intent or agreement of both parties to the 
contract. 76C.J.S. §25(b). 

On the other hand, since the contracting officer required the in- 
crease in the minimum wage schedule specification in accordance with 
the correction reported in the Secretary of Labor’s letter of inad- 
vertence, we would not deem it proper to deny the contractor an ad- 
justment in the contract price to cover any increase in his contemplated 
costs resulting therefrom, and we will interpose no objection to the 
issuance of a change order under the contract to compensate the con- 
tractor for any such increase in his cost of performance. See 
B-106987, May 8, 1953. 
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[B-129320] 


Military Personnel—Per Diem—Temporary Duty Aboard a 
Foreign Vessel 


The Joint Travel Regulation which prohibits payment of per diem to members 
of the uniformed services for temporary duty aboard a “Government vessel” 
has reference to United States Government vessels, and, therefore, a Naval officer 
who, during an overseas temporary duty assignment, remained a full day on 
board a British Government vessel is entitled to per diem less a deduction 
of 40% for sleeping accommodations. 


To the Secretary of the Navy, October 30, 1956: 


Further reference is made to letter of September 22, 1956, from the 
Assistant Secretary of the Navy (Financial Management), submitting 
for advance decision a voucher stated in favor of Commander James 
R. Branscome, USN, for per diem for temporary duty performed on 
board a foreign government vessel on July 10, 1956. 

By orders dated July 5, 1956, Commander Branscome was directed 
to proceed on or about July 9, 1956, from his duty station in London, 
England, to Belfast and Londonderry, Northern Ireland, and such 
other places as might be necessary for temporary duty of approxi- 
mately four days in connection with research matters, and upon com- 
pletion of such duty he was to return to his duty station. The orders 
authorized travel by various modes of transportation. Fis itinerary 
of travel shows that he left London on July 9, 1956, and arrived at 
Londonderry, Northern Ireland, at 3:00 p. m. on the same day; that 
he went aboard the HMS Zest, a British Government vessel, at 7:00 
p.m. on July 9, 1956, and left that vessel at 8: 00 p. m. on July 11, 1956; 
and that he left Londonderry on July 12, 1956, and arrived at London, 
England, at 8:30 p.m.onthesameday. On voucher No. 1724, August 
1956 accounts of J. T. Small, he was paid per diem and incidental 
travel expenses for the travel and temporary duty involved, except per 
diem for July 10, 1956, a full day on board a British Government 
vessel, The submitted voucher covers per diem at the rate of $9 per 
day for July 10, 1956. 

Paragraph 4250, Joint Travel Regulations, provides that a member 
of the uniformed services is entitled to travel per diem allowances at 
the rate uniformly established by the Secretaries of the uniformed 
services for periods of travel and temporary duty performed under 
competent orders outside continental United States, except in certain 
specified circumstances. Paragraph 4250-8 of the same regulations 
provides that per diem is not payable for any period of temporary 
duty aboard a government vessel commencing the day after the day 
of arrival and terminating the day prior to the day of departure. 
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Paragraph 4254-1 of the regulations provides that a deduction of 40 
percent of the travel per diem allowance rate applicable for the day 
will be made when government quarters are available to the member. 
Paragraph 1150-5 provides that the term “government quarters”, un- 
less otherwise qualified, means any sleeping accommodations owned or 
leased by the United States Government, or furnished by a foreign 
government either under agreement with the United States or on a 
complementary basis. 

The term “government vessel”, as used in paragraph 4250-8 of the 
Joint Travel Regulations, is not defined in such regulations. In the 
absence of any indication in the regulations to the contrary, that term 
is construed as meaning a United States Government vessel. Hence, 
the provisions of the regulations prohibiting the payment of per diem 
to members for any period of temporary duty aboard a government 
vessel does not apply to members performing temporary duty aboard 
foreign government vessels. It follows that Commander Branscome 
is entitled to per diem at the applicable rate of $9 for July 10, 1956, 
less a deduction of 40 percent as required by paragraph 4254-1 of 
the regulations, because he was furnished government sleeping ac- 
commodations for that day within the meaning of paragraph 1150-5, 
Joint Travel Regulations. 

Accordingly, if the voucher is reduced to $5.40, payment thereon 
is authorized. The voucher and supporting papers are herewith 
returned. 


[B-129457] 


Teachers at Naval Academy—Insurance—Contributions by 
Government—Sale After Termination of Employment 


A deferred annuity insurance policy, with no cash surrender value, which was 
purchased by a civilian faculty member of the Naval Postgraduate School by 
monthly salary allotments and an additional amount contributed by the Gov- 
ernment pursuant to 10 U. 8. Code 7082, became the property of the insured, 
and after termination of Government employment, the policy may be sold 
back to the insurance company and the entire proceeds paid to the former 
policyholder. 


To the Secretary of the Navy, October 30, 1956: 


Reference is made to a letter dated October 5, 1956, signed by Mr. 
W. B. Franke, Assistant Secretary of the Navy (Financial Manage- 
ment), requesting our decision on two questions relative to the sug- 
gested repurchase by the insurance company of an annuity policy 
purchased by Mr. Neal S. Anderson, a former civilian faculty mem- 
ber of the United States Naval Postgraduate Schools at Annapolis, 
Maryland and Monterey, California. 
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The letter cited indicates that Mr. Anderson was employed as a 
civilian faculty member at the above institutions from July 30, 1951, 
to January 28, 1955. It further states that, pursuant to the pro- 
visions of the act of June 16, 1936, 49 Stat. 1092, as amended, 10 
U.S. C. 7082, Mr. Anderson, as a part of his contract of employment, 
purchased from the Teachers Insurance and Annuity Association of 
America a deferred annuity policy, Contract No. A78,312, having 
neither cash surrender nor loan provisions. Also, in accordance with 
said act, Mr. Anderson made for that purpose a monthly allotment 
equivalent to ten per centum of his monthly basic salary, and during 
each month such allotment was in force the Government credited his 
pay account with an additional sum equivalent to five per centum 
of his monthly basic salary. Subsequent to termination of his em- 
ployment as a civilian faculty member, Mr. Anderson requested the 
Teachers Insurance and Annuity Association of America to repur- 
chase the annuity policy. The Association requested your Depart- 
ment’s advice in the matter and, accordingly, the following questions 
are presented for our decision: 

1. Should the Government interpose an objection to a repurchase 
of the annuity contract in the instant case? 

2. If there is a repurchase by Teachers Insurance and Annuity 
Association, is the entire repurchase price of the contract properly 
payable to the annuitant; or is the Government, by virtue of its five 
per centum monthly credit to his pay account for the period during 
which a ten per centum allotment was registered, entitled to share 
equally or otherwise in the proceeds ? 

The pertinent provisions of the act of June 16, 1936, as amended, 
10 U.S. C. 7082, id 7083, are as follows: 

7082. Each civilian member, as a part of his contract of employment, shall carry, 
during his employment, a deferred annuity policy, having no cash surrender or 
loan provision, in a joint-stock life insurance corporation that is incorporated 
under the laws of a State and has a charter restriction that its business must be 
conducted without profit to its stockholders. 

7083. Each civilian member shall make a monthly allctment in an amount equal 
to 10 percent of his monthly basic salary through the Chief, Field Branch, Bureau 
of Supplies and Accounts, toward the purchase of his deferred annuity policy. 
For each month the allotment is in force, the pay account of the civilian member 
shall be credited monthly from appropriations made for this purpose with an 
additional amount equal to 5 percent of his monthly basic salary. 

It will be seen from the above and from the legislative history of 
the 1936 act as quoted in the letter of October 5, 1956, that while the 
Government pays half of the cost of the annuity policy so long as the 
insured is still employed as an instructor, the policy is wholly the 
property of the insured, and, upon his separation from Government 
service, he retains the policy and may continue making the entire pay- 
ment himself or may simply retain such annuity as may have been 
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purchased, as he desires, with the Government retaining no interest 
therein then or later. In this connection, the following statement ap- 
pears at page 2 of Senate Report No. 1507, 79th Congress, on S. 2253, 
which became Public Law 596 of the 79th Congress, 60 Stat. 804, 10 
U. S. C. 7087, the last amendment of the 1936 act: 

The retirement annuity system established by the act of January 16, 1936, 
provides for a deferred annuity policy, which the teachers at the Academy are re- 
quired to carry by their contracts of employment. They buy the policy from the 
Teachers’ Insurance and Annuity Association of Ameriea, an endowed, nonprofit 
sharing, joint-stock, life-insurance corporation. This policy has no value until 
the insured reaches retirement age, is nontransferable and nonassignable, and 
has no cash surrender or loan provisions. The premium is paid from a monthly 
allotment by the teacher of 10 per centum of his salary, which he is required to 
register through the Navy allotment office. For each month such allotment is 
registered, the pay account of the teacher is credited with an additional sum 
equivalent to 5 percent of his monthly basic salary. The Government has no 
interest in the policy although it contributes 5 percent of the teacher’s monthly 
basic salary to its purchase. If the teacher is separated from the Naval 
Academy he may retain the policy. He can continue his premium payments and, 
if he is employed by a private college where the teaching staff is insured in the 
same association, the college would probably contribute 5 percent of the pro- 
fessor’s salary to the payment of the premium, as it is the general practice among 
colleges to make such a contribution. If the teacher does not secure employment 
and is unable to continue paying premiums, he retains the right to so much 
of the annuity as may have been purchased. 

See, also, page 2 of House of Representative Report No. 2555, 79th 
Congress, on H. R. 6993. 

Although it appears that it was expected the policy would have no 
value prior to the insured’s reaching retirement age, the sole portion 
of the act affecting the policy’s value before maturity is the prohibition 
against the inclusion therein of a cash surrender or a loan provision. 
The policy here involved apparently conforms with this statutory re- 
quirement. However, it would not appear that the required omission 
of a cash surrender provision would prevent a new agreement between 
the insured and the Association subsequent to the termination of the 
insured’s employment. It clearly was intended that the policy was 
to be the property of the insured with no interest therein being retained 
by the Government and that he would retain it after termination of 
employment, thus retaining full ownership of such annuity as had been 
purchased at that time. Since the insured has a vested right to a cer- 
tain annuity at the time of termination of employment, there is no 
apparent reason why such right cannot now be sold back to the com- 
pany which issued the policy if the insured so desires and the company 
agrees toit. While the 1936 act requires retention of the policy during 
the period of employment, the insurance contract is between the in- 
sured and the Association and the question of its disposition subsequent 
to termination of employment is a matter for determination by the 
parties to the contract. In this connection attention is invited to the 
Hearings before a Subcommittee of the Committee on Post Office and 
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Civil Service United States Senate on S. 2875, which contained provi- 
sions similar to those enacted under section 402 of Public Law 854, 
84th Congress, 70 Stat. 760, 5 U. S. C. 2252 Note. Said section in- 
cludes members of the civilian faculties of the postgraduate schools 
within the terms of the Civil Service Retirement Act and provides, for 
retirement credit purposes, for the deposit of a sum equal to as much of 
the repurchase price of the member’s annuity policy carried as required 
under the act of June 16, 1936. The last paragraph beginning on page 
58 of the hearings reads as follows: 

The Teachers Insurance and Annuity Association contracts do not provide any 
cash surrender provisions and hence cannot be repurchased except at the agree- 
ment of the individuals and the Teachers Insurance and Annuity Association. 
The Teachers Insurance and Annuity Association has agreed to repurchase the 
contracts provided that the subject proposed legislation is enacted during this 
session of the Congress. 

Accordingly, the first question is answered in the negative and, with 
respect to the second question, the entire repurchase price is properly 
payable to the annuitant. 


[B-129634] 


Temporary and Intermittent Services—Employment Time 
Limitation 


The restriction “not in excess of one year” on intermittent or temporary employ- 
ment by the National Capital Planning Commission contained in the act of 
July 19, 1952, precludes the extension of the period of employment beyond one 
calendar year, regardless of the actual number of days on which temporary or 
intermittent services are performed. 


To the Chairman, National Capital Planning Commission, October 
30, 1956: 


Your letter of October 25, 1956, requests our decision concerning the 
period of time which constitutes a year of intermittent employment 
under section 2 (c) of the act of June 6, 1924, as added by the act of 
July 19, 1952, 66 Stat. 783, 40 U. S. C. 71a (c). Section 2 (c) is, in 
part, as follows: 


* * * Further, without regard to section 3709 of the Revised Statutes, as 
amended, the civil service and classification laws, or section 15 of the Act of 
August 2, 1946 (5 U. 8S. C. 55a), the Commission may employ, by contract or 
otherwise, the temporary or intermittent (not in excess of one year) services of 
city planners, architects, engineers, appraisers, and other experts or organiza- 
tions thereof, as may be necessary to carry out its functions, and in any such 
case the rate of compensation shall be fixed by the Commission so as not to 
exceed the rate usual for similar services. 


You suggest that the term “intermittent employment” as used in 
section 2 (c), and as modified by the phrase “not in excess of one 
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year” should be construed to mean actual days of service rendered 
subject to the further limitation that such employment may not exceed 
130 days in any year—the Civil Service Commission Regulations 
providing intermittent employment in any year aggregating 130 days 
automatically being converted to temporary. (Federal Personnel 
Manual A7-39.) As we understand your position, the restriction 
“(not in excess of one year)” in section 2 (c) would be satisfied so 
long as the actual intermittent service rendered does not exceed 
130 days, although the entire period covered by the intermittent em- 
ployment—the period during which the individual is subject to 
service upon an intermittent basis—may extend over several years. 
We do not agree that section 2 (c) is subject to that interpretation. 
The word “year” as used in statutes ordinarily means “calendar year” 
unless their context denotes otherwise. See 45 W & P, Perm. Ed., 
“Year,” and 45 W & P, ’56 P. P., “Year.” The context of section 
(2 (c) does not indicate that the word “year” should be construed in 
any but its ordinary sense, namely, “calendar year.” Moreover, we 
have found nothing in the legislative history of the section to indicate 
a contrary intent. Hence, we feel required to construe the term “one 
year” as used in the restriction contained in section 2 (c) as one 
calendar year. 

As pointed out in your letter, our decisions construing a similar 
provision in section 15 of the act of August 2, 1946, as amended, 5 
U. S. C. 55a, have held that the limitation, “(not in excess of one 
year),” immediately following the word “temporary,” appearing in 
that section, limits the employment of experts or consultants appointed 
on a temporary basis to a period of one year. Section 2(c) is different 
from section 15 of the act of August 2, 1946, in that the restriction, 
“(not in excess of one year),” follows the term “temporary or inter- 
mittent” and, therefore, applies alike to employment upon a temporary 
basis and employment upon an intermittent basis. Again we may say 
that an examination of the legislative history of section 2(c) reveals 
nothing indicating the language should be interpreted in other than 
its ordinary meaning. Moreover, at the time of enactment of section 
2(c) the Congress was aware of the similar restriction in section 15 
of the act of August 2, 1946, since by its terms section 2(c) authorizes 
the employment of experts and consultants without regard to section 
15 of the act of August 2, 1946. Therefore, the placing of the restric- 
tion, “(not in excess of one year),” after the term “temporary or in- 
termittent” rather than immediately after the word “temporary,” as 
was done in section 15 of the act of August 2, 1946, is presumed to have 
been intentional. 
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We have considered your letter carefully and recognize the practical 
considerations confronting your Commission. However, we feel that, 
as a matter of law, the restriction, “(not in excess of one year),” ap- 
pearing in section 2(c) precludes extending a period of intermittent 
employment over one calendar year regardless of the actual number 
of days an individual may be called upon to perform service in that 
year. 
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Experts and Consultants—Employment Time Limitation— 
Per Diem 

Consultants and experts who are hired on an intermittent basis may not be 
employed more than 130 working days in a year and when the 130-day limitation 
has been reached their intermittent employment is automatically converted to 


temporary employment, but such conversion does not retroactively invalidate 
previous payments of per diem for the intermittent service. 


To the Secretary of the Army, November 1, 1956: 


The Assistant Secretary by letter of June 5, 1956, requests our de- 
cision whether per diem in lieu of subsistence may be paid to a con- 
sultant “whose intermittent services will aggregate more than 130 
days in the current fiscal year.” The decision is requested because of 
the instructions issued by the Civil Service Commission limiting inter- 
mittent employment of experts and consultants to 130 working days 
each year. 

The consultant concerned was employed, effective July 1, 1955, 
at $50 per diem, under the authority of section 15 of the act of August 
2, 1946, 60 Stat. 810, 5 U. S. C. 55a, and section 601, Department of 
Defense Appropriation Act, 1956, 69 Stat. 301,314. His appointment, 
as amended, authorized services not to exceed 150 days and not to 
extend beyond June 30, 1956. The information subsequently sub- 
mitted shows actual service through June 30, 1956, of 146 days. Over- 
all the service appears to have been intermittent in nature. The 
record indicates he has been paid traveling expenses, including per 
diem, while away from his residence, to June 8 at which time the 130- 
day limitation was reached. 

Section 5 of the August 2 act, 60 Stat. 808, 5 U. S. C. 73b-2, pro- 
vides the authority for the payment of per diem in lieu of subsistence 
to consultants and experts and is in part as follows: 

Persons in the Government service employed intermittently as consultants 
or experts and receiving compensation on a per diem when actually employed 
basis may be allowed travel expenses while away from their homes or regular 
places of business, including per diem in lieu of subsistence while at place of 


such employment, in accordance with the Standardized Government Travel 
Regulations, * * *. 


Pertinent instructions, promulgated by the Civil Service Commis- 
sion, are contained in the Federal Personnel Manual, page A7-39, 
reading in part as follows: 


Intermittent employment of an expert or consultant is employment which (a) 
occurs occasionally or irregularly and (b) is limited to work on programs, proj- 
ects, problems, or phases thereof, requiring intermittent services. The Com- 
mission holds that employment which aggregates, in the course of the first year of 
service or in any succeeding year of service, more than one-half of full-time em- 
ployment, i. e., more than 130 working days, ceases to be intermittent employ- 
ment and becomes automatically converted to temporary employment which 
may not be continued beyond the close of the year of service in which the limit 
was exceeded. 
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These instructions are shown on page A7-37 as being specifically ap- 
plicable to appointments of experts and consultants in accordance with 
section 15 of the act of August 2, 1946, appointments under Schedule 
A and, in general, appointments under other authorities, unless the 
language of the excepting authority provides otherwise. 

It is the view of your Department that the actual character of em- 
ployment—full time and continuous or occasional and irregular—is 
the factor controlling an expert’s or a consultant’s entitlement to per 
diem in lieu of subsistence while at his regular place of eraployment. 
It also appears to be the understanding of your Department as indi- 
cated in the statement attached to the letter of June 5, 1956, “that under 
the rule once the 130-day limit is exceeded the entire period of service 
becomes temporary from the beginning so as to invalidate retroactively 
all previous payments of per diem in lieu of subsistence for periods of 
service at the regular place of duty.” 

The above-quoted instructions of the Civil Service Commission did 
not change the requirement that employment to be classed as inter- 
mittent must occur occasionally or irregularly and be limited to work 
on programs, projects or problems requiring intermittent services. 
See 35 Comp. Gen. 90. The effect of the instructions was to place a 
limitation of one-half of the full-time working days each year—or 130 
working days—on the number of days of intermittent employment 
allowed in any year. Thereafter the intermittent employment is auto- 
matically converted to temporary employment which may not be con- 
tinued beyond the close of the year of service in which the limit is 
exceeded. 

Our view is that the per diem in lieu of subsistence authorized by 
section 5, above, may be paid to a consultant only for 130 days of inter- 
mittent service each year. The automatic conversion of the service to 
temporary employment upon the 130-day limitation being exceeded, 
however, does not invalidate retroactively previous payments of per 
diem in lieu of subsistence for periods of intermittent service at the 
regular place of duty. 


[B-129006] 





Post Office Department—Official Mail—Payment Procedure 


Arrangements between the Post Office Department and other departments and 
agencies for the payment of postage on official mail weighing over four pounds 
on the basis of a composite rate determined by periodic samplings and estimates 
of agency mailings rather than on the basis of prepayment and stamping the mail 
are legally proper. 


To Pitney-Bowes, Inc., November 1, 1956: 


Further reference is made to your letters of August 16 and 23, 1956, 
and to your supplemental letters, concerning the legal propriety of 
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arrangements entered into between the Post Office Department and 
certain departments and agencies of the Government for the payment 
of postage and fees incident to the transmission of their official mail 
weighing over four pounds. 

The arrangements provided for by Post Office Department circular 
letter dated August 3, 1956 (paragraph IV), contemplate discon- 
tinuing the practice of prepaying and affixing postage on such mail. 
In lieu thereof, the postage chargeable thereon is to be computed on 
the basis of a composite rate determined by periodic sampling and 
estimate of agency mailings, and collection effected quarterly from 
the agencies concerned for the amount of postage incurred. 

It appears to be your contention that sections 303 and 304 of the 
Penalty Mail Act of 1948, as amended, 62 Stat. 1048, 39 U.S. C. 321k 
and 3217, in providing for payment of postage at fourth-class rates 
(39 U. S. C. 292) on official Government mail weighing in excess of 
four pounds, requires weighing and rating each parcel of mail in order 
to compute and collect the exact amount of postage due from the 
agencies concerned. Thus, you express the view that the new postage 
payment procedure, in respect to such mailings, does not comply with 
said section 304 because the exact amount of postage is not computed 
and charged to the departments and agencies operating thereunder. 

In support of that view, you refer to the several acts amending the 
Penalty Mail Act of 1948 and suggest that these amendatory laws did 
not alter or change the provisions of said sections 303 and 304. Par- 
ticularly, you cite Public Law 286, 83d Congress, 67 Stat. 614, 39 
U. S. C. 321i, section 1 of which amended section 301 of the Penalty 
Mail Act of 1948, by the addition of a sentence to require Government 
departments and agencies to reimburse the Post Office Department in 
amounts equivalent to regular postage rates for their penalty mail 
used. With reference thereto, your letter of October 15 quotes certain 
statements contained in House Report No. 1004 and Senate Report No. 
732, on the bill (H. R. 6281) which became said Public Law 286, to the 
effect that the legislation did not broaden or restrict the existing 
authority to use penalty mail. These statements, you say, clearly in- 
dicate that the Congress did not extend the use of penalty mail to 
articles or packages exceeding four pounds in weight which are sub- 
ject to payment of postage at fourth-class rates under section 304. 

Sections 303 and 304 (a) of the Penalty Mail Act of 1948, 39 U.S. C. 
3217 (a), quoted in your letters provide: 

Sec. 303. No article or package of official matter, or number of articles or 
packages of official matter constituting in fact a single shipment, exceeding four 
pounds in weight shall be admitted to the mails under the penalty privilege, 
except (1) stamped paper and supplies sold or used by the postal service ; and (2) 
books and documents published or circulated by order of Congress when mailed 
by the Superintendent of Public Documents or under the franking privilege. 


Sec. 304. (a) Official matter not within the provisions of section 303 which is 
over four pounds in weight, if otherwise mailable, whether sealed or unsealed, 
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including written matter, shall, if such matter does not exceed the limit of 
weight or size prescribed for fourth-class matter, be accepted for mailing upon 
the payment of postage at fourth-class rates. 
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In reply to our request for a report in the matter, the Deputy 
Postmaster General has expressed the view that the quoted section 304 
(a) neither requires that postage be affixed or collected in advance nor 
does it specify that it be paid for by any particular method, such as by 
the use of stamps or meters. The statute, it is said, only requires that 
the sending agency pay the postage cost if it wishes to send official mail 
matter over four pounds by means of the mail, and that the method 
of payment is a matter of agreement between the Post Office Depart- 
ment and the agencies concerned. 

The Deputy Postmaster General also makes reference to Public Law 
286 cited by you, and in connection therewith states that— 

* * * The Congress recognized that reimbursement under Public Law 286 
imposed a costly administrative burden upon the agencies. Accordingly, Public 
Law 451, 84th Congress, and Public Law 705 eliminated certain costly and un- 
necessary administrative requirements relative to the making of reimbursement. 
In its report on H. R. 5856, which when enacted became Public Law 451, this 
Department stated that in some instances usage for reimbursement purposes 
could be satisfactorily computed by observing the mail pattern of the agencies 
for a short sampling period, and in other cases, the number of penalty envelopes 
used annually was so constant that a fixed reimbursement could be negotiated in 
advance. Congress did not object to the use of sampling to determine reimburse- 


ment under Public Law 286. No reason can be perceived why Congress should 


object to the sampling method to compute reimbursement for over four pound 
mail. 


It is recognized that the sampling method may not be 100% accurate. Some- 
times this Department will be overpaid and sometimes it will be underpaid. 
However, on balance a fair result is obtained. Moreover, periodic samplings will 
be taken to check on the previously established reimbursement rate. 

Proceeding further, the Deputy Postmaster General explains that 
the use of the simplified reimbursement procedure has resulted in im- 
proved service by expediting the dispatch of mail both in the mailing 
agency and in post offices. In addition, it is stated that this procedure 
will produce many economies in the mailing agency and in the post 
offices by reason of its elimination of the purchasing, stocking, account- 
ing for and affixing of postage stamps, the rental of meters, and the 
daily weighing, rating and computing of postage on every piece of mail 
matter weighing over four pounds. In summarizing, it is reported 
that the reimbursement procedure in question is the most practicable 
and realistic yet devised to facilitate the handling and accounting for 
postage and fees of official mail matter, and that it is the opinion of 
the Department that the procedure is legally proper. 

Sections 303 and 304 (a) quoted above require the payment of 
fourth-class postage in all cases involving official mail in excess of four 
pounds. While 39 U. S. C. 292 (a) provides that “the postage [on 
fourth-class matter] in all cases [is] to be prepaid by stamps affixed 
thereto or as otherwise prescribed by the Postmaster General” the 
reason for requiring persons outside the Government to prepay for 
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their mailings—to assure the Government’s revenue for the services 
to be rendered—obviously do not apply to mailings for Government 
departments and agencies. Particularly is this true where such Gov- 
ernment departments and agencies have entered into agreements with 
the Post Office Department in respect to payment for the carriage of 
such mail and the manner in which such payments are to be made, and 
it does not appear that we would be justified in applying such techni- 
cal requirement of prepayment to Government mailings. 

The Congress in an effort to provide a simplified and economical 
method of reimbursing the Post Office Department for the cost of han- 
dling penalty mail has sanctioned lump-sum payment therefor on the 
basis of an “equivalent amount of postage due” which payment is de- 
termined by the use of a fixed postage rate developed by periodic 
sampling and estimate of agency mailings. The Congress thus having 
expressed itself on the matter of handling penalty mail, it reasonably 
follows that it is no less concerned with the efficient and economical 
handling of official mail weighing over four pounds and, therefore, as 
stated by the Deputy Postmaster General, it may be presumed fairly 
that the Congress would not disapprove extension of the application 
of this procedure to the latter class of mail. 

While a computation of the amount of postage charges due from 
departments and agencies on the mail in question by the use of the 
sampling method may not be 100 percent accurate, there may not be 
overlooked the material advantages reported by the Deputy Postmaster 
General to be derived therefrom. Moreover, it is observed that these 
postal transactions pertain solely to departments and agencies of the 
Government there being involved, in effect, an adjustment of appropri- 
ations of the departments and agencies concerned—as distinguished 
from a payment in discharge of a Government obligation—in which 
latter case an excessive payment might result in a financial loss to the 
United States. 

In view of the explanation furnished by the Deputy Postmaster 
General and for the reasons stated above, it does not appear that we 
legally are required to object to the action of the Post Office Depart- 
ment in this matter. 


[B-129589J 


Servicemen’s and Veterans’ Survivor Benefits Act—Mem- 
bers of Philippine Scouts, Insular Force of Navy and 
Philippine Army 


Survivors of members and former members of the Philippine Scouts, the insular 
force of the Navy and the Philippine Army are entitled to dependency and indem- 
nity compensation payments provided by Title II of the Servicemen’s and 
Veterans’ Survivor Benefits Act, computed on the basic rates of pay prescribed in 
section 201 (a) of the Career Compensation Act of 1949. 
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Filipino members of the Philippine Scouts, insular force of the Navy and 
Philippine Army, who were paroled by the Japanese following surrender of the 
Philippines retained their enlisted or officer status during the parole period prior 
to reoccupation, and the Secretaries of the military services may count such 
parole time for purposes of determining the rate of basic pay for dependency 
and indemnity compensation payable pursuant to the Servicemen’s and Veterans’ 
Survivor Benefits Act. 


To the Secretary of Defense, November 1, 1956: 


Reference is made to letter of October 22, 1956, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision concerning 
the rates of basic pay which the Secretaries of the military depart- 
ments are authorized by the Servicemen’s and Veterans’ Survivor Ben- 
efits Act to certify to the Veterans Administration in the cases of 
members and former members of the Philippine Scouts, the insular 
force of the Navy, and of the Philippine Army. 

The questions presented are set forth in Committee Action No. 158 
of the Military Pay and Allowance Committee, Department of 
Defense, as follows: 


1. Pursuant to the provisions of paragraph (11) (A) and (B), Section 102 of 
the Servicemen’s and Veterans’ Survivor Benefits Act (Public Law 881, 84th 
Congress), under which of the following rates of pay are eligible survivors of 
members of the Philippine Scouts or insular force of the Navy entitled to have 
their dependency and indemnity compensation computed : 

a. Basic pay prescribed by section 201 (a) of the Career Compensation Act of 
1949 (63 Stat. 805), as amended? 

b. Fifty percent of the basic pay prescribed by section 201 (a) of the Career 
Compensation Act of 1949, as amended? 

c. Pay prescribed pursuant to section 507 (a) and (b) of the Career Compen- 
sation Act of 1949, as amended? 

2. Under the provisions of paragraph (11) (C) of Public Law 881, supra, 
are eligible survivors of members of the Philippine Army entitled to have their 
dependency and indemnity compensation computed on the basic pay prescribed 
by section 201 (a) of the Career Compensation Act of 1949, as amended? 

3. If your answer to question two is in the negative, what rate of pay should 
be used in computing such compensation? 

4. In determining the basic pay for computing dependency and indemnity 
compensation under PL 881, supra, are periods of time during which members of 
the Philippine Scouts, insular force of the Navy and Philippine Army were 
determined not to be in a missing status under the Act of 7.March 1942 (56 
Stat. 143) creditable for pay purposes? 


Title II of the Servicemen’s and Veterans’ Survivor Benefits Act, 
Public Law 881, 84th Congress, 70 Stat. 862, effective January 1, 1957, 
substitutes for the separate benefits of servicemen’s incemnity and 
death compensation for survivors of servicemen a single “dependency 
and indemnity compensation.” The amount of such compensation 
in the case of children and dependent parents is not related to the 
amount of the serviceman’s pay. In the case of widows, however, 
section 202 (a) of the act, 70 Stat. 862, 38 U.S. C. 1112 (2), provides: 


Dependency and indemnity compensation shall be paid under this title to a 


widow at a monthly rate equal to $112 plus 12 per centum of the basic pay of 
her deceased husband. 


The dependency and indemnity compensation is payable in cases 
where the death of the serviceman or veteran occurs on or after the 
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effective date of the act (see section 201, 38 U. S. C. 1111), and in 
cases of prior deaths where a person who, on or after December 31, 
1956, is eligible as a widow, child, or parent for death compensation 
under any other law administered by the Veterans Administration 
and elects dependency and indemnity compensation in lieu of certain 
other benefits (see section 206), 38 U.S. C. 1116. 

The basis for computing the amount of the dependency and in- 
demnity compensation for widows is prescribed in section 102 (11), 
88 U.S. C. 1101 (11), as follows: 


(A) With respect to a member of a uniformed service who died while on 
active duty, active duty for training, or inactive duty training, the term “basic 
pay” (for purposes of title II) means the basic pay (as defined in paragraph 
(10)) prescribed on January 1, 1957, or on the date of his death (whichever is 
the later date) for a member of a uniformed service on active duty of the same 
rank (with the same cumulative years of service for purposes of pay) as that 
of the deceased member of a uniformed service on the date of his death. 

(B) With respect to a deceased member or former member of a uniformed 
service who did not die on active duty, active duty for training, or inactive duty 
training, the term “basic pay” (for purposes of title II) means the basic pay 
(as defined in paragraph (10)) prescribed on January 1, 1957, or on the date of 
his death (whichever is the later date) for a member of a uniformed service on 
active duty of the same rank (with the same cumulative years of service for 
purposes of pay) as that of the deceased member or former member of a uni- 
formed service on the date of his last discharge or release from active duty under 
conditions other than dishonorable; however, if his death results from disease 
or injury incurred or aggravated while on active duty for training, or from 
injury incurred or aggravated while on inactive duty training, after such last dis- 
charge or release from active duty, his rank and years of service for purposes of 
pay shall be those held by him on the date of his discharge or release from the 
period of active duty for training or inactive duty training in which such injury 
or disease was incurred or aggravated. 

(C) With respect to a deceased person who is not a member or former member 
of a uniformed service, but who had a compensable status on the date of his 
death under laws administered by the Veterans’ Administration, the head of the 
department under which such person performed the services by which he obtained 
a compensable status shall determine a pay grade for such person under section 
201 (a) of the Career Compensation Act of 1949, as amended, and a rate of pay 
within that pay grade (taking into consideration his duties, responsibilities, and 
years of service). His “basic pay” shall be that prescribed on January 1, 1957, 
or the date of his death, whichever is the later date, under such section 201 (a) 
for the pay grade and rate of pay so determined. For the purposes of title II of 
this Act, only, such persons shall be deemed to have been on active duty during 
the period of service by which they obtained a compensable status. 


Section 102 (11) (F), 38 U. S. C. 1101 (11) (F), provides that— 


The Secretary concerned shall, at the request of the Administrator, certify to 
him the basic pay considering rank or grade and cumulative years of service for 
pay purposes of deceased persons with respect to whose deaths applications for 
benefits are filed under title II of this Act. The certification of the Secretary 
concerned shall be binding upon the Administrator. 


The term “basic pay” is defined in section 102 (10) (A), 38 U. S.C. 
1101 (10) (A), as follows: 
“Basic pay” means the monthly pay prescribed by section 201 (a), 201 (e), 


201 (f), or 508 of the Career Compensation Act of 1949, as may be appropriate, 
for a member of a uniformed service on active duty. 


Section 201 (a) of the Career Compensation Act, 37 U. S. C. 232, 
prescribes the pay grades and monthly basic pay of members of the 
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uniformed services within each pay grade according to cumulative 
years of service. Sections 201 (e) and 508 (37 U.S. C. 308) prescribe 
the basic pay rate for aviation cadets and for cadets and midshipmen, 
respectively, and section 201 (f), 37 U. S. C. 232 (f), provides an 
additional increment of basic pay of $100 a month for lieutenant gen- 
erals and vice admirals and of $200 a month for generals and admirals. 

Section 11 of the Pay Readjustment Act of 1942, 56 Stat. 364, pro- 
vided that the pay and allowances of whatever nature and kind for 
enlisted men of the Philippine Scouts should be fixed by the Secretary 
of War and that the rates of pay for enlisted men of the insular force 
of the Navy should be one-half the rates of pay prescribed for enlisted 
men of the Navy in corresponding grades. Section 507 of the Career 
Compensation Act, 37 U. S. C. 307, provides that the pay and allow- 
ances for enlisted men of the Philippine Scouts and for enlisted men of 
the insular force of the Navy shall be fixed by the Secretary of the 
Army and the Secretary of the Navy, respectively. It is understood 
that the Secretary of the Army last fixed the pay of Philippine Scouts 
effective June 1, 1946, at one-half the rates then applicable to enlisted 
men of the Army, and that under the Career Compensation Act the 
Secretary of the Navy fixed the pay rates for members of the insular 
force at one-half of the rates applicable to enlisted members of the 
Navy. While the United States appropriated funds to finance the 
Army of the Philippines (see 26 Comp. Gen. 940), the pay grades and 
pay rates of members of the Philippine Army were not regulated by 
United States statutes. 

It will be noted that section 102 (10), 38 U. S. C. 1101 (10) of the 
Servicemen’s and Veterans’ Survivor Benefits Act defines “basic pay” 
as that prescribed by section 201 (a), 201 (e), 201 (f), or 508 of the 
Career Compensation Act of 1949, as may be appropriate, and not by 
any other provision of law or regulation. Even in the case of a 
member of the armed services who dies while on active duty, the term 
“basic pay” is not defined as the pay received by the member at the 
date of death but is the basic pay as defined in section 102 (10) for 
a member on active duty of the same rank and length of service as 
that of the deceased member on the date of his death. In the case of a 
deceased member or former member whose death occurs or occurred 
while not performing military service, it is not the pay received by 
the member while on military duty but the basic pay as defined in 
section 102 (10) on January 1, 1957, or date of death (whichever is 
later) for a member on active duty with the same rank and length of 
service as the deceased member or former member as of the date of 
his last military service. The same definition of basic pay applies 
to a deceased person who was not even a member or former member of 
the uniformed services but who had a compensable status under laws 
administered by the Veterans Administration. In short, in each and 
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every situation the term “basic pay” is thag defined in section 102 (10) 
of the act, which takes cognizance of only one general rate of pay 
and three special rates of pay: That applicable to members of the 
uniformed services generally (section 201 (a)) and those special rates 
of pay applicable to (1) aviation cadets (section 201 (e)), (2) cer- 
tain generals and admirals (section 201 (f)), and (3) cadets and 
midshipmen (section 508). Had the Congress intended to establish a 
special rate for members of the Philippine Scouts or of the insular 
force of the Navy, it doubtless would also have specified in the defi- 
nition of basic pay in section 102 (10) the special rates author- 
ized in section 507 of the Career Compensation Act of 1949, 37 U.S. C. 
307. Considering the juxtaposition of section 507 to section 508 in 
that act, it is reasonable to assume that the Congress was not un- 
mindful of the Philippine Scouts and insular force of the Navy in 
establishing the applicable rates of basic pay. 

The rule that a case or class of cases omitted or unprovided for by 
statute should be held to be intentionally omitted is not for applica- 
tion if by any reasonable construction the statute may be read to 
avoid it. 22 Comp. Gen. 37. The specific enumeration in section 
102 (10) of certain special formulas for determining basic pay seems 
to us to preclude the view that other special formulas not so enumer- 
ated were intended. Compare 23 Comp. Gen. 52. As noted above, 
the act applies to persons who have had no status as members of the 
uniformed services of the United States, including certain members 
of the Army of the Philippines (see act of February 18, 1946, 60 Stat. 
14, as amended, 38 U. S. C. 38), for which no rates of pay were estab- 
lished by laws of the United States. As to such persons the act di- 
rects the respective Secretaries to assign an appropriate pay grade 
under section 201 (a) of the Career Compensation Act and a rate of 
pay within that pay grade. 

It is our opinion that the rates of pay prescribed in section 201 (a) 
of the Career Compensation Act should be applied to all cases other 
than those to which sections 201 (e), 201 (f), or 508 of that act apply 
and, hence, that the basic pay rates prescribed in section 201 (a) of the 
Career Compensation Act should be certified as the basic pay rates 
applicable under the Servicemen’s and Veterans’ Survivor Benefits 
Act to members and former members of the Philippine Scouts, insular 
force of the Navy, and of the Philippine Army. Compare 21 Comp. 
Gen. 311; 25 Comp. Gen. 749. Questions 1 and 2 are answered accord- 
ingly making an answer to question 3 unnecessary. 

Section 202 (a) (2) of the Career Compensation Act, 37 U. S. C. 
233, provides that, in computing the cumulative years of service to be 
counted by members of the uniformed services for determining the 
amount of basic pay they are entitled to receive, such members shall 
be credited with “full time for all periods during which they were 
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enlisted or held appointments as commissioned officers, commissioned 
warrant officers, warrant officers” in the services enumerated. 

The legislative history of the act of July 25, 1947, 61 Stat. 455, Pub- 
lic Law 241, 38 U. S. C. 38, indicates that shortly following the sur- 
render of the Philippines in May 1942 the Japanese released on parole 
practically all Filipino members of the opposing forces in order to 
gain the good will of the Filipinos. See page 3 of Senate Report No. 
570 and page 2 of House of Representatives Report No. 509 on H. R. 
8191, which became Public Law 241. It appears that under authority 
of the Missing Persons Act the War Department has determined that 
paroled prisoners of war were not in a “missing” status and, therefore, 
are not entitled to pay for that period (see Moreno v. United States, 
118 C. Cls. 30), while the Secretary of the Navy determined that mem- 
bers of the insular force of the Navy were in a “missing” status and 
were entitled to pay. 

The administrative determination by the Secretary of War that 
Filipino members of the Army released on parole were not in a “miss- 


ing” or other casualty status and not in a pay status during the parole’ 


period did not, and apparently was not intended to, constitute a find- 
ing that they were not enlisted men or officers of the Army or that 
their status in that respect was terminated. It is our opinion that they 
are entitled to count the periods, in computing length of service for 
pay purposes, during which they retained their status as enlisted men 
or officers and were not absent without authority or in a status requir- 
ing them to make up the lost time, even though they were “paroled” 
by the enemy and returned to their homes. Compare 22 Comp. Gen. 
759 and 30 Comp. Gen. 285 holding that a period while on leave with- 
out pay may be counted in determining the length of service for pay 
purposes. And in view of the authority conferred on the Secretaries 
of the military services by section 102 (11) (C) of the Servicemen’s 
and Veterans’ Survivor Benefits Act to determine a pay grade and 
rate of pay within that grade “taking into consideration * * * years 
of service” of persons not members or former members of the uni- 
formed services, but who had a compensable status on the date of death 
under laws administered by the Veterans Administration, we believe 
that the Secretaries properly may count the parole time prior to reoccu- 
pation of the Philippines for the purpose of determining the rate of 
basic pay applicable. 


[B-128609} 


Transportation—Claims—Statute of Limitations—Addi- 
tional Claims 


The payment of transportation charges in the full amount claimed by the 
earrier within the 10-year statute of limitations does not extend the time 
limitation, and, therefore, a supplemental bill for additional charges presented 
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after the expiration of the 10-year period constitutes an entirely new claim, 
even though the same bills of lading are involved, and is barred by the statute. 


To Illinois Central Railroad, November 2, 1956: 


Reference is made to your letter of July 11, 1956, file G-N-4506-B- 
GSI-WAG, in which you request further consideration of your claim 
for $2,718.14 additional transportation charges on 11 shipments of 
pontoon assembly gear originating at Port Hueneme, California, and 
delivered at destination, Gulfport, Mississippi, between January 27 
and February 5, 1945. 

Charges of $14,593.14 for the transportation of 15 shipments made 
on Government bills of lading originally were claimed and paid on 
your bill No. N-4506. By your supplemental bill No. N-4506-A, re- 
ceived in our Office on J une 22, 1949, additional charges of $635.76 were 
claimed by you in connection with the 15 bills of lading and the 
amount claimed was allowed in full by certificate of settlement No. 
T-444108, dated March 22, 1950. Thereafter, on February 10, 1955, 
the General Accounting Office received your supplemental bill No. 
N-4506-B on which you claimed still further charges of $2,718.14 on 
the shipments covered by 11 of the bills of lading. Our Transporta- 
tion Division, by letter dated May 9, 1956, disallowed your supple- 
mental “B” bill for the reason that payment was barred by the 10-year 
statute of limitations provided in the act of October 9, 1940, 54 Stat. 
1061, 31 U.S.C. 71a. In your request for review you assert that the 
claim is not barred by the 10-year limitation since any payment made 
by the General Accounting Office on a claim automatically extends the 
time limit on such items. 

The act of October 9, 1940, provides, in pertinent part, that— 

Every claim or demand * * * against the United States cognizable by the 

General Accounting Office under sections 71 and 236 of this title shall be forever 
barred unless such claim * * * shall be received in said office within ten full 
years after the date such claim first accrued * * *. 
The 10 full years provided in the law begin to run from the date of 
delivery of the shipment, as evidenced by the consignee’s certificate 
of delivery on the bill of lading. In the present case the bills of 
lading show that the consignee receipted for the delivery of the 
goods between January 27 and February 5, 1945. Therefore, the full 
10 years in which your claim could have been considered had expired 
by February 5, 1955. 

Upon presentation of your original bill for charges on these ship- 
ments you were paid the full amount claimed thereon, and in the set- 
tlement of March 22, 1950, the full amount claimed in your “A” bill 
was certified for allowance and actual payment of that amount was 
made on April 10, 1950, by a Treasury Department disbursing officer. 
Therefore, you were paid in full every amount claimed by you within 
the 10-year statutory period, and the amount claimed in your “B” 
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bill is in addition to the amounts claimed within the statutory period. 
Your supplemental “B” bill, received in our Office on February 10, 
1955, although involving 11 of the same bills of lading, constituted an 
entirely new claim, and, therefore, was barred by the statute of limi- 
tations, since it was received here more than ten full years after the 
expiration of the 10-year statutory period, February 5, 1955. 

Accordingly, since the settlement action taken by our “ransporta- 
tion Division was consistent with the foregoing, it is sustained. 


[B-128611] 


Transportation—Claims—Statute of Limitations—Addi- 
tional Claims 

The inadvertent payment in full of additional transportation charges, which 
were claimed by a carrier after the expiration of the ten-year statute of limita- 
tions, 31 U. S. Code 71a, and when no other charges were claimed or contemplated 
by either the carrier or the Government, cannot be regar@ed as a part payment 


or an acknowledgement of a larger debt to revive an indebtedness barred by the 
statute. 


To Illinois Central Railroad, November 2, 1956: 
Reference is made to your letter, per file G-WQ-28011-C-WAG, 


requesting reconsideration of the disallowance of your claim, per 
supplemental bill No. WQ-28011-C, for $519.39, representing addi- 
tional charges alleged to be due for the transportation of three ship- 
ments of bleach which originated at Lathrop, California, and were 
delivered to the consignee at Memphis, Tennessee, on December 18 
and 21, 1943. 

For this service you originally claimed and were paid a total of 
$880.40 on Government bills of lading Nos. WQ-13388695, WQ- 
13388696, and WQ-13388697. On your supplemental bill Ne WQ- 
28011-B, received in the General Accounting Office on January 29, 
1954, you claimed and were allowed in settlement certificate No. 
T-609759, dated July 16, 1954, additional charges totaling $12.56 on 
the same three bills of lading. On May 24, 1956, our Office received 
your supplemental bill No. WQ-28011-C on which you claimed addi- 
tional charges of $519.39 allegedly due on the shipments transported 
under the subject bills of lading. Our Transportation Division, by 
letter dated June 6, 1956, disallowed your supplemental bill No. WQ- 
28011-C for the reason that it was barred by the 10-year statute of 
limitations provided in the act of October 9, 1940, 54 Stat. 1061, 31 
U.S.C. 71a. In your request for review you contend that the claim 
is not barred by the 10-year statute of limitations since the payment 
by our Office of the additional charges on your supplemental “B” bill 
in July 1954 automatically extended the time limitation to July 16, 
1964. 
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The act of October 9, 1940, provides in pertinent part that— 


Every claim or demand * * * against the United States cognizable by the 

General Accounting Office under sections 71 and 236 of this title shall be forever 
barred unless such claim * * * shall be received in said office within ten full 
years after the date such claim first accrues * * *. 
The 10 full years provided in the law begin to run from the date of 
the consigneg’s certificate of delivery, as evidenced by the bill of lad- 
ing. In the present case, two of the bills of lading show that the 
consignee receipted for delivery of the goods on December 18, 1943, 
and the third shows that the goods were received on December 21, 
1943. Therefore, the full 10 years in which your claim could have been 
considered had expired by December 21, 1953. Since your supple- 
mental “B” bill was received in our Office on January 29, 1954, more 
than 1 month after the expiration date, it was barred by the statute of 
limitations, but inadvertently payment was made contrary to law. 32 
Comp. Gen. 107 ; 25 id. 670. Also, see Finn v. United States, 123 U.S. 
227, 232-233; Munro v. United States, 303 .U. S. 36, 41; Modern Engi- 
neering Co., Inc. v. United States, 126 C. Cls. 136, 141. 

The amount claimed in your supplemental bill No. WQ-28011-B 
was the entire additional amount claimed by you at that time, and it 
was paid in full. Even if it be assumed, merely for the sake of argu- 
ment, that a debt of the United States against which the statute of 
limitations had run could, in some instances, be revived by a part pay- 
ment made after the running of the statute, a payment made inad- 
vertently and contrary to law could not effect such a revival. For the 
elements of intent on the part of the debtor and the factual situation 
which must exist before a debt can be revived, see Shepherd v. Thomp- 
son, 122 U.S. 231, 235; United States v. Wilder, 80 U.S. 254; Clement- 
son v. Williams, 12 U.S. 72; Moore v. The Bank of Columbia, 31 U.S. 
86. 

Aside from the reasons just given, and the fact that, ordinarily, no 
officer or agency of the United States has the power to waive the stat- 
ute of limitations (J/odern Engineering Company, Inc. v. United 
States, supra), as an individual may do if he so elects (Finn v. United 
States, supra), the payment of your supplemental “B” bill after the 
running of the statute could not revive the liability (if any ever 
existed) for the additional charges claimed in your supplemental “C” 
bill. With no additional charges beyond those covered by your “B” 
bill being claimed or even contemplated by either party at that time, 
the payment of your “B” bill could not be construed as a part payment 
or acknowledgement of, or a promise to pay, a larger debt such as 
might revive an indebtedness barred by the statute of limitations if 
the matter happened to be one between private parties instead of one 
in which the Government was a party. 
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For the reasons given above, the alleged indebtedness claimed in 
your supplemental bill No. WQ-28011-C, even if valid at one time, 
could not be revived against the United States by the inadvertent and 
erroneous payment of $12.56 on your supplemental bill No. WQ- 
28011-B; nor would the facts in this case have revived such indebted- 
ness if the issue had been between private parties. 

For the foregoing reasons the disallowance of your claim is 
sustained, 


[B-128646] 


Bids—Discarding All Bids—Readvertisement 


On the readvertisement of a procurement because the lowest acceptable bid 
was in excess of the Government estimates, any restriction on prospective bidders 
which would require them to submit bids bearing any relationship to the prices 
in the previously rejected bids would defeat the advertising statutes. 


The readvertisement of a procurement, which resulted in an award at a price 
substantially lower than the Government estimate and the lowest bid under the 
original invitation, was a proper exercise of administrative discretion in the best 
interest of the Government. 


To Owen, Ward and Greenwood, November 2, 1956: 


Reference is made to your letters dated September 13 and October 
4, 1956, written in behalf of Boyles Bros. Drilling Company and pro- 
testing the action of the Department of the Interior in awarding a 
contract to Cannon Diamond Drilling Company for exploratory drill- 
ing and water testing at Glen Canyon Damsite, Colorado Storage Proj- 
ect, as described in Specifications No. 400C-63. 

The records of this Office indicate that bids were originally solicited 
for performance of such work by invitation dated June 7, 1956. Bids 
in the following amounts were received in response thereto: 


Cannon Diamond Drilling Company__._.----._-_-_---____--_--- .. $105, 403. 00 
iiss tsi saiicinttenintc arin einientlaintlinn 226, 696. 00 
Minerals Engineering Company......................--~...-..-.. 273, 923. 25 


However, the low bidder alleged error in the amount of $22,500 after 
the bids were opened and requested that its bid price be corrected to 
$127,903 because of such error. By letter dated July 27, 1956 
( B-128646) , we advised the contracting officer that, while the evidence 
indicated the low bid was erroneous, such evidence was not sufficient to 
support correction of the bid price and the bid should therefore be 
disregarded ; however, in view of the fact that the remaining bids were 
substantially in excess of the Government’s estimate of $193,905, we 
suggested that consideration should be given to the advisability of 
rejecting all bids and readvertising. 

Your letter advises that all bids under the original invitation were 
subsequently rejected, and the Department of the Interior has infor- 
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mally advised that in response to a new invitation the original bidders 
submitted bids in the following amounts: 


Cannon’ Diamond Drilling Company... =...-. 2... $148, 185 
NR, TEIRRORU CONG a isis nt pitting erninpmaminnepbarerinenes 208, 158 
ne Sn. eI We 3 acon ainighcnenepeineipenenip erciniredts 226, 696 


Your protest against the award to Cannon is based on the fact 
that the bid which that company submitted in response to the read- 
vertisement contained alterations in the bid prices on eleven items in 
addition to the one item on which correction was requested in its 
prior bid. In effect, you state that the readvertisement was at Cannon’s 
request for the sole purpose of correcting an error, that Cannon took 
advantage of the readvertisement not only to correct the alleged error 
but to revise its entire bid schedule in the direction of your client’s 
estimate, and that a procedure which permits a bidder to take such 
advantage of a competitor’s estimate destroys the efficacy of the 
bidding practice. Accordingly, you contend that the net result of 
readvertisement has been to permit a bidder to change his bid, not- 
withstanding the bids had been opened and exhibited to all interested 
parties, that the acceptance of the bid in such revised form was an 
abuse of discretion in clear violation of applicable law and regulations, 
and that the acceptance should therefore be withdrawn. 

While your views in this matter are appreciated, your attention is 
invited to the fact that the bids submitted by Boyles Bros. and by 
Minerals Engineering Company under the original invitation were 
rejected because they were considered excessive, and bids were solicited 
under a new invitation to insure that the United States would receive 
the benefit of the full and open competition which was contemplated 
by the advertising statutes. Such statutes were enacted for the pro- 
tection of the interests of the United States and not for the benefit or 
protection of bidders. Perkins v. Lukens Steel Company, 310 U. S. 
113, 126; American Smelting and Refining Company v. United States, 
259 U. S. 75, 78. We have, nevertheless, constantly sought to protect 
and maintain the principles of impartiality and fair play upon which 
the competitive bidding system depends, and have never counte- 
nanced the rejection of bids merely for the purpose of affording the 
bidders an opportunity to better the prices of their competitors. We 
cannot, however, consider the matter of competitive bidding for Gov- 
ernment contracts solely as a game, in which the contract must auto- 
matically go to the lowest bidder without regard to the reasonableness 
of his price or to other attempted bids which cannot for technical 
reasons be accepted. When in the light of all the facts, including those 
disclosed by the bidding, it is administratively determined that the 
lowest acceptable bid is in excess of the amount for which the Govern- 
ment should be able to obtain the supplies or services sought, we believe 
that the rejection of all bids and readvertising of the contract is a 
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proper exercise of the administrative discretion, in conformity with 
the duty of the administrative officials to act in the best interest of the 
Government. Upon such rejection and readvertising the original bids 
are no longer material or effective for any purpose whatsoever. It is no 
doubt regrettable that all bidders are aware of the amounts originally 
quoted by their competitors, but they also are better advised as to 
what price range is considered reasonable by the Government’s repre- 
sentatives, and all have equal opportunities to submit such new bids 
as they will. It is obvious that the imposition of any restriction on 
a prospective bidder which would require him to submit a bid bearing 
any particular relationship to a previously rejected bid would defeat 
the very purpose for which the advertising statutes were enacted. 

In the instant case all bidders under the original invitation had 
equal opportunity to be apprised of the bids submitted by their com- 
petitors, and all bidders under the readvertised invitation had equal 
and unrestricted opportunity to submit competitive proposals without 
regard to the original bid prices. In view of the fact that the contract 
has been awarded to the lowest bidder at a price which is substantially 
lower than either the engineer’s estimate or the lowest bid price which 
could have been accepted under the original invitation, it would appear 
that the decision of the Department of the Interior to readvertise was 
in the best interest of the Government. 

Under the circumstances there is no legal basis on which this Office 
may question the administrative action taken in the matter. 


[B-129246] 


Military Personnel—Dislocation Allowance—Local Moves 
at Place Other Than Member’s Station 


A member of the uniformed services whose dependents, incident to the mem- 
ber’s permanent change of station, move within or adjacent to a place which 
is neither the member’s old station nor his new station is not entitled to a dis- 
location allowance. 


Whether a change of station for a member of the uniformed services necessitates 
a move by the member’s dependents within the locality of the new station to 
entitle the member to a dislocation allowance is for determination by the com- 
manding officer at the new station. 


To Lt. A. P. Contas, Department of the Navy, November 2, 1956: 


By letter dated September 13, 1956, file JAG: 11:2: JAC:sh, the 
Judge Advocate General of the Navy transmitted your letter of July 
30, 1956, with enclosures, requesting dacision as to the legality of 
crediting Master Sergeant Joseph D. Cronin, 254092/0141 USMC, 


with a dislocation allowance in the circumstances stated in the en- 
closures. 
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It appears that upon the member’s transfer under permanent 
change of station orders dated February 16, 1956, from duty outside 
the continental limits of the United States to the Marine Detachment, 
U.S. Naval Air Station, Chincoteague, Virginia, his dependents were 
residing on Main Street, Millis, Massachusetts, and that following 
his arrival at Chincoteague he moved his dependents to a different 
address in Millis. 

In submitting the matter for advance decision you cited our de- 
cision of September 29, 1955, B-125494 (35 Comp. Gen. 167), as cast- 
ing doubt upon the propriety of allowing the dislocation allowance 
claimed. In forwarding your request here the Comptroller of the 
Navy expressed doubt as to whether the decision cited by you pre- 
cludes payment in this instance in view of our decision of August 13, 
1956, B-128075 (36 Comp. Gen. 113), and the Deputy Judge Advo- 
cate of the Navy stated that the case appears to present two ques- 
tions, (1) the extent, if any, to which a member must prove that the 
movement of his dependents was in connection with his permanent 
change of station, and (2) whether a dislocation allowance is payable, 
in any event, where the stations from which and to which a member 
is ordered are not within or adjacent to the town in which the move- 
ment of dependents takes place. 

Section 303 (c) of the Career Compensation Act of 1949, as amended 
by section 2 (12) of the act of March 31, 1955, 69 Stat. 18, 21,37 U.S.C. 
253 c, provides, among other things, that in addition to transporta- 
tion of dependents and household effects at Government expense in- 
cident to an ordered change of permanent station, a member of the 
uniformed services whose dependents are authorized to move and ac- 
tually move “in connection with his permanent change of station” shall 
be entitled to a dislocation allowance equal to his monthly basic al- 
lowance for quarters. The primary purpose of statutes providing 
for the transportation of dependents and household goods at Govern- 
ment expense is to relieve members of the burden of personally bearing 
such costs occasioned by ordered changes of station. Under this view 
of those statutes it long has been the general rule that no right accrues 
to reimbursement of costs incurred by a member in moving his de- 
pendents from one residence to another in the same general area. 

Our decision of September 29, 1955, 35 Comp. Gen. 167, involved a 
claim for payment of a dislocation allowance by a member whose de- 
pendents had moved from one residence to another at La Jolla (San 
Diego), California, following his permanent change of station from 
overseas to San Diego. It was reported that claimant’s last duty sta- 
tion in the United States was at San Diego; that his dependents con- 
tinued to reside at the same address there during his tour of overseas 
duty ; and that it did not appear that the change of residence following 
his reassignment to duty at San Diego was to an area near or adjacent 
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to the current duty station. In these circumstances, payment of a dis- 
location allowance was denied under authority of paragraph 9002-1, 
Joint Travel Regulations, which provides for the payment of such 
allowance upon completion of travel of dependents “if transportation 
of dependents is authorized to be furnished or travel allowances are 
authorized to be paid.” 

Our decision of August 13, 1956, 36 Comp. Gen. 113, was in response 
to a submission by the Assistant Secretary of the Air Force in which 
it was stated that our application of paragraph 9002-1 of the Joint 
Travel Regulations in the decision of September 29, 1955, would ap- 
pear also to bar payment in cases in which a dislocation allowance is 
presently authorized under paragraph 9003-6 of these regulations. It 
was further stated that the dislocation allowance was authorized by 
Congress for the express purpose of compensating members for ex- 
penses inherent in the relocation of their household in connection with 
a permanent change of station, and that the regulations, as published, 
were not intended to bar payment of a dislocation allowance in every 
instance involving a change of residence wholly within the same city 
or metropolitan area. 

That summation of the purpose of the dislocation allowance 
seems clearly correct. It seems equally obvious, however, that a deci- 
sion to relocate his household and the incurring of the expenses inher- 
ent in such relocation could arise “in connection with his permanent 
change of station” only with respect to a member who resides with, 
or proposes to reside with, his dependents. Also, paragraph 9003-6, 
Joint Travel Regulations, authorizing payment of a dislocation allow- 
ance incident to a local relocation of a member’s household upon the 
certification of the commanding officer that such change of residence 
was necessary as a direct result of the permanent change of station, 
appears to be applicable only in cases of members whose dependents 
ordinarily reside with them. Hence, our decision of August 13, 1956, 
was addressed to such cases. Where a member’s dependents are with 
him at his new permanent station as a result of a local move, it would 
appear that his commanding officer can readily determine from the 
conditions of his assignment and from other facts immediately at 
hand whether the change in residence was necessary as a direct result 
of the permanent change of station. In cases such as the one presently 
under consideration, however, where the local move is by dependents 
at a point which is neither the member’s old station nor his new sta- 
tion, the conclusion appears required that, irrespective of the reasons 
which may have prompted the dependents to move, such move is in no 
way connected with an ordered change of permanent station but is 
made solely for personal reasons. Your questions are answered 
accordingly. 
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It follows that payment of the dislocation allowance claimed by 
Sergeant Cronin is not authorized. The papers in the case are re- 
tained here. 


[B-129286] 


Public Health Service Commissioned Personnel—Civil 
Service Retirement—Entitlement to Military Travel and 
Transportation 


Reserve officers of the Public Health Service who are retired under the Civil 
Service Retirement Act and receive annuities, as distinguished from retired pay 
for past military service, are not regarded as officers with retired pay to be 
entitled to travel and transportation allowances upon retirement. 


To the Secretary of the Navy, November 2, 1956: 


Further reference is made to letter of September 15, 1956, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces) 
stating that a question has arisen as to whether members of the Reserve 
Corps of the Public Health Service who are retired upon reaching the 
age of 64 years and receive “retired pay” under the Civil Service Re- 
tirement Act, 41 Stat. 614, as amended, 5 U. S. C. 691, are “retired with 
pay” within the meaning of section 303 (a) of the Career Compensation 
Act of 1949, as amended by the act of August 11, 1955, 69 Stat. 691, 
and thus eligible to select their homes for the purpose of receiving 
travel and transportation allowances. 

Section 1 of the latter act, 37 U. S. C. 253 (a), amended section 303 
(a) of the Career Compensation Act by inserting the following 
sentence immediately after the first sentence thereof: 


Under uniform regulations prescribed by the Secretaries concerned, a member 
of the uniformed services who— 


(1) is retired for physical disability or placed upon the temporary disability 
retired list ; or 

(2) is retired with pay for any other reason, or is discharged with severance 
pay, immediately following at least eight years of continuous active duty (no 
single break therein of more than ninety days) ; 


may select his home for the purposes of the travel and transportation allowances 
payable under this subsection. 


Decision is requested whether the term “retired with pay” as used 
in the statute and in portions of the Joint Travel Regulations must be 
construed as meaning “retirement by a service with retired pay from 
that service.” 

It has been held that descriptive terms such as “pension” and “retired 
pay” used in legislation concerning the armed forces are technical 
terms which relate to benefits for past military service. 20 Comp. Gen. 
313; 30 id. 155. In consonance with the meaning so ascribed to such 
terms, section 5 of the Civil Service Retirement Act of May 29, 1930, 
as amended by the act of February 28, 1948, 62 Stat. 48, 50,5 U.S. C. 
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707, which excludes from the aggregate period of service forming the 
basis for calculating the amount of any “annuity” provided in the act 
certain periods of service in the Army, Navy, Marine Corps, or Coast 
Guard of the United States as to which a civilian officer or employee 
is eligible for or receives retired pay, concludes with the provision that 
nothing in the act shall be construed so “as to affect” in any manner an 
officer’s or employee’s right to “retired pay, pension, or compensation” 
in addition to the “annuity herein provided.” 

Sections 211 (b), 42 U. S. C. 212 (b), and (f), 42 U.S. C. 212 (f), of 
the Public Health Service Act of July 1, 1944, 58 Stat. 679, 688, re- 
designated (a) and (e) by the act of October 12, 1949, 63 Stat. 835, 42 
U.S. C. 212 (a) and (e), provide, in effect, that commissioned officers 
of the Reserve Corps of the Public Health Service shall, upon reaching 
64 years of age, be retired under the Civil Service Retirement Act as 
civilian officers or employees of the United States. Hence, such mem- 
bers are not retired as officers “retired with pay,” but as annuitants, 
and thereafter receive an “annuity,” as distinguished from “retired 
pay,” not as a benefit for past military service, but because of. their 
participation in the civil-service retirement system. A right to trans- 
portation and travel allowances to a selected home does not accrue in 
the case of an officer or employee retired under the Civil Service Retire- 
ment Act. It follows that a member of the Reserve Corps of the 
Public Health Service would not appear to be eligible upon retirement 
with an annuity under that act to select a home for the purpose of re- 
ceiving travel and transportation allowances. 

The question presented is answered accordingly. 


[B-129643] 


Bids—Late—Postal Metering Device—Presumption of 
Mailing Time 

Evidence submitted by a bidder establishing the actual or approximate time of 
mailing of a late bid, which was mailed in an envelope bearing a postage meter 
stamp showing the day but not the actual time of mailing, will overcome the 
administrative regulation requiring bids, which are mailed in envelopes bearing a 
stamp of a metering device not indicating the exact hour of mailing, to be 


considered as having been mailed on the last minute of the day indicated on the 
stamp. 


To the Secretary of the Navy, November 2, 1956: 


Reference is made to a letter dated October 26, 1956, R11.1 LA-1/ 
IA/NT4-12, from the Chief, Bureau of Supplies and Accounts, for- 
warding the protest of Reichhold Chemicals, Inc., White Plains, New 
York, against the contracting officer’s proposed rejection of its bid 
under Invitation No. 383-824-57, issued by the Aviation Supply Office, 
Philadelphia, Pennsylvania, on the ground that the bid was not re- 
ceived in sufficient time to warrant its consideration. 
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It is reported that the invitation fixed the time of opening as 10 
a.m., September 26, 1956, and at 9 p. m. on that date a sealed standard- 
form bid brown envelope mailed by Reichhold Chemicals, Inc., was 
delivered to the Aviation Supply Office. The envelope is marked 
“ATR MAIL” and “SPECIAL DELIVERY.” Postage was affixed 
by metered device and the postage meter stamp bears the words 
“WHITE PLAINS N. Y. SEP 25 56.” There is no indication on the 
envelope, however, as to the hour of mailing. 

With reference to the question as to the responsibility for the delay 
in receipt of the bid, the Aviation Supply Office was advised by letter 
dated September 27, 1956, from the Post Office at White Plains, New 
York, that “ all AM 111, flights (455, 57, and 59) were canceled out 
due to lack of equipment on September 25th, 1956”; that “This firm 
ordinarily delivers to this office during the early afternoon a quantity 
of air mail and first class mail as a matter of regular routine”; and that 
“It is quite probable the subject letter was included therein, but due 
to the cancellation of air mail flights was dispatched via surface means, 
which probably accounts for the delay in delivery.” 

Reichhold Chemicals, Inc., submitted with its letter of protest 
statements in affidavit form of Mr. P. L. Swisher, Vice President 
and Director of Sales and Advertising; Mr. Matthew J. Dunn, Chief 
Mail Clerk for Reichhold Chemicals, Inc.; and Mr. Christian Fossdal, 
Parcel Post Clerk, U. S. Post Office, White Plains, New York. Ac- 
cording to the statement of Mr. Fossdal, the bid envelope was received 
at approximately 3:30 p. m. on the afternoon of Tuesday, September 
25, from Mr. Dunn who explained the importance of the mailing 
and requested verification of the correctness of the postage which had 
been affixed to the envelope to cover first class, airmail, special delivery 
handling. Also, Mr. Fossdal states he subsequently found that the 
airmail flights had been canceled out on September 25 and that the 
subject mailing was dispatched via surface means due to cancellation 
of the airmail flights. 

Upon the basis of advice received from the General Post Office at 
Philadelphia, the contracting officer states that if the bid had been 
mailed at approximately 3:30 p. m. on September 25, 1956, it would 
have been delivered in the normal course of the mails to the Aviation 
Supply Office prior to the time fixed for the opening of bids; and that 
if mailed at 11:59 p. m. on September 25, 1956, the bid would not have 
been delivered to the Aviation Supply Office in Philadelphia by 10 
a. m., September 26, 1956. 

We are of the opinion that the evidence is sufficient to show that the 
bid envelope was mailed in time to reach the Aviation Supply Office 
in Philadelphia before the hour set for the opening of the bids re- 
ceived in response to invitation No. 383-824-57. Armed Services 
Procurement Regulations 2.302 provide that a late bid may be con- 
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sidered if it is received prior to award and provided that the failure 
of the bid to arrive on time has been found to be due solely to a delay 
in the mails for which the bidder is not responsible. We are advised, 
however, that the contracting officer believes that the bid of Reichhold 
Chemicals, Inc., should not be opened and considered, in view of that 
part of paragraph 64046, Bureau of Supplies and Accounts Manual, 
which states that “When the cancellation stamp or the stamp of an 
approved metering device does not show the exact hour of mailing, 
the bid will be considered as having been mailed on the last minute of 
the day indicated by such stamp.” This accounts for the use of 
11:59 p. m., September 25, as the time of mailing in one of the above 
findings of fact by the contracting officer. 

It is apparent that the quoted provision of the Bureau manual 
cannot properly be invoked in a case where, as here, the bidder has 
submitted clear and convincing proof as to the actual or approximate 
time of mailing. Accordingly, with the return of the sealed bid of 
Reichhold Chemicals, Inc., and the correspondence relating to that 
company’s protest, you are advised that there is perceived no objection 
to the opening and consideration of the Reichhold bid with the other 
bids received in response to the invitation. 


[B-124474] 


Military Personnel—Coast Guard—Sea-Duty Pay—Patrol 
Boats 

Coast Guard patrol boats which are primarily equipped for inland water duty, 
and which are not regularly at sea at least 5 percent of the time, may not be 
regarded as unrestricted within the meaning of Executive Order No. 10168 so 
as to entitle the members to sea-duty pay, and whether vessels which spend more 
than 5 percent of the time outside inland water boundaries may be :egarded as 


unrestricted is for administrative determination based on each particular vessel 
and its duties. 


To the Secretary of the Treasury, November 5, 1956: 


Reference is made to a letter dated August 13, 1956, from the Com- 
mandant, United States Coast Guard, in reply to our letter to him 
dated July 2, 1956, B-124474. 

Section 2 (d) of Executive Order No. 10168, October 11, 1950, pro- 
vides that enlisted members of the uniformed services shall be entitled 
to sea-duty pay for duty performed “while on a vessel restricted to 
service in the inland waters of the United States * * * but only on 
days when such vessel is actually operating outside of inland waters 
for a period of eight days or more in each case.” 

On December 23, 1954, the Coast Guard issued Finance and Supply 
Memorandum No. 54-54, in which it was stated that Coast Guard 83- 
and 95-foot patrol boats were considered not to be vessels “restricted 
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to service in the inland waters of the United States” unless the primary 
duties assigned to a particular boat restricted its service to inland 
waters; and that each district commander would determine whether 
the primary duties assigned to each 83- or 95-foot patrol boat assigned 
to his district restricted its services to inland waters. It is understood 
that as a result of such determinations enlisted personnel assigned to 
practically all 83- and 95-foot patrol boats operating from home ports 
within the continental United States were credited with sea-duty pay 
beginning January 1, 1955; and that payments of such pay to these 
enlisted men were discontinued April 1, 1956. 

In our letter of July 2, 1956, we stated that it was our understanding 
that nearly all of the Coast Guard 83- and 95-foot patrol boats were 
berthed and spent most of their time inside the inland water lines, 
although they might occasionally go outside for brief periods; that 
they were not equipped for extended operations at sea; that the mem- 
bers assigned to such vessels habitually lived and messed ashore; and 
that some of the boats did not have occasion to cross the inland water 
boundary for 5 or 6 months at a time. We concluded that, in view of 
the language of Executive Order No. 10168, there was no reasonable 
basis for allowing enlisted personnel assigned to 83- and 95-foot patrol 
boats, which operated entirely or almost entirely within the inland 
waters of the United States, to retain sea-duty pay except for periods, 
if any, of 8 days or more of actual operation outside of such waters. 

In his letter of August 13, 1956, the Commandant states that it has 
been the Coast Guard’s view that the requirement that crews of vessels 
restricted to inland waters are entitled to sea-duty pay only after 
voyages of eight or more days’ duration is a savings clause, applying 
only in those rare instances where inland-operated craft make an 
ocean voyage under unusual circumstances, such as, for example, from 
one coast to the other in cases of redeployment; and that this clause 
has never been construed by the Coast Guard to apply to smaller 
vessels stationed in localities where they are primarily intended for 
assistance or patrol work on the open sea. Also, the Commandant 
states that: 

The Coast Guard would propose, therefore, as the proper solution to this 
problem, to apply the criteria the Comptroller General has in effect suggested. 
First, sea pay would be paid only to persons who are members of a mess on 
board ship and do not receive a subsistence allowance. Secondly, it would be 
paid only to persons serving on board vessels that regularly operate off shore in 
unprotected waters. 

A long line of judicial decisions is authority for the rule that the 
right to sea-duty pay depends upon whether the individual concerned 
performs service under the “general restrictions, regulations and re- 
quirements that are incident or peculiar to service on the high seas.” 
United States v. Symonds, 120 U.S. 46. Such restrictions, regulations 
and requirements included having quarters on board, being forbidden 











374 DECISIONS OF THE COMPTROLLER GENERAL [36 


to live with one’s family, messing on board, and wearing of the uni- 
form. Symonds case, supra; United States v. Strong, 125 U. S. 656; 
United States v. Barnette, 165 U.S. 174. 

The statement in our letter of July 2, 1956, that we understood that 
the members assigned to 83- and 95-foot patrol boats habitually lived 
and messed ashore was based upon tentative information then before 
us. The Commandant’s letter offers no comment on that statement. 
However, we have received a copy of a memorandum of the Chief, 
Budget and Cost Analysis Division, Coast Guard, dated August 16, 
1956, in which it is stated—in connection with a canvass of the oper- 
ations of 82 vessels under 125 feet in length for the period January 1 
to June 30, 1956—that— 

In all cases, the crews are berthed aboard when the vessel is not underway. 
On all but one vessel the crews mess aboard when not underway. The comple- 
ment of each calls for a cook. None of the crew members receive subsistence 
allowance. 

On the basis of this information respecting the situation of personnel 
on 83- and 95-foot patrol boats, it appears that, genewally, the men in- 
volved met the requirements in that respect for sea-duty pay for the 
period January 1 to June 30, 1956. Presumably, the same conditions 
prevailed during 1955. However, the provisions of Executive Order 
No. 10168, quoted above, cannot be ignored. Those provisions would 
seem to contemplate that a vessel which usually or primarily operates 
within the inland waters of the United States is to be regarded as 
“restricted” to service in such waters, within the meaning of the Execu- 
tive order, even though the vessel may occasionally operate outside of 
the inland waters. Otherwise, the exception as to operations of “re- 
stricted” vessels outside of inland waters for 8 days or more would 
appear to be meaningless. 

The Commandant of the Coast Guard suggests that this exception 
was intended as a savings clause applying only in rare instances such 
as the redeployment of a vessel from one coast to the other. The 
Executive order, however, says “operating outside of inland waters” 
and the word “operating” connotes something more than the mere 
movement or transfer by sea of a vessel from one place to another for 
inland water duty. It appears reasonably to mean that a vessel pri- 
marily engaged on inland water duty does not lose its “restricted” 
status because its operations occasionally require it to go outside the 
inland waters. 

The difficulty comes in determining whether and to what extent the 
vessels here involved are fairly to be regarded as primarily engaged on 
inland water duty. They are generally berthed on or near the pe- 
riphery of our coast lines adjacent to outside waters. While the 
Commandant concedes that some of these vessels should have a “re- 
stricted” status, he refers to others as operating regularly in the open 
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ocean under conditions at least as rigorous as those encountered by 
larger ships; to vessels stationed in localities where they are primarily 
intended for assistance or patrol work on the open sea; to craft which 
now stand ready in coastal localities to proceed off shore to the assist- 
ance of larger ships in distress under the most difficult conditions of 
sea or weather; to certain vessels which were underway and actually 
at sea for as much as two months during the first 6 months of this year; 
and to vessels that regularly operate off shore in unprotected waters. 

We now have detailed data accumulated by the Coast Guard per- 
taining to the operation of each of 82 of their vessels under 125 feet 
covering the 6 months from January 1 to June 30, 1956. The missions 
of these vessels are shown variously as “Search and rescue,” “Captain 
of the port duties,” “Harbor entrance patrol,” and “Identification 
patrol.” It appears from such data that— 

1. During the 6 months, three of the vessels were never outside the 
inland waters; four of the vessels were out only once; two of them 
were out only twice; two of them were out three times; one of them 
was out four times; two of them were out five times; and two of them 
were out six times. None of these 16 vessels went outside more than 
once a month, on the average. In addition, 14 other vessels did not 
go outside more than twice a month, on the average. 

2. Sixty of the 82 vessels spent more than 95 perecnt of their time 
inside. 

3. The other 22 vessels, or approximately one out of four, spent 
more than 5 percent of their time outside, some of them ranging up 
to almost one-third of their time. Only 14 of these spent more than 
10 percent of their time outside. 

This appears to present basically (with allowable exceptions) a 
picture of vessels generally “restricted to service in the inland waters.” 
Whether the mixed missions of any particular vessel so situated war- 
rants a nonrestricted rating for sea-duty pay is, of course, primarily a 
matter for administrative determination, consistent with the law and 
the Executive order, and the Commandant advises that a survey has 
been undertaken to apply more realistic standards in that respect. 
Ordinarily this Office would have no occasion to question such deter- 
minations, reasonably supported, but we believe the Commandant will 
agree that vessels spending more than 95 percent of their time inside, 
over a representative period, cannot be regarded as unrestricted fairly 
within the intent of the Executive order. By this, we do not mean to 
draw an arbitrary line of demarcation, not indicated by the statute or 
Executive order, or to suggest that any vessel spending more than 
5 percent of its time outside the inland water boundaries may properly 
be regarded as unrestricted. That is a matter to be considered to- 
gether with all other factors bearing on the question in making a 
realistic administrative determination with respect to each vessel and 
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its duties. We go no further than to say that on the whole record as 
it appears at this time, we believe we clearly would not be justified in 
allowing credit or approving payments under existing and prior ad- 
ministrative determinations in any case where it cannot be shown that 
the duties of the vessel regularly keep or kept it at sea (beyond the 
inland water boundaries) at least 5 percent of the time. 

In cases otherwise proper, the accounts will be adjusted and settled 
on that basis, pending such changes as may be warranted for the 
future in the light of administrative standards and procedure which 
may be prescribed to govern the matter. 


[B-128541] 


Contracts—Specifications—Failure To Furnish Data Re- 
quired by the Invitation—Evaluation Basis 

A procurement invitation which requires the submission of descriptive data 
with the bid should either indicate that, in case of variance between the 
specifications and the descriptive material, the specifications will be contfolling, 
or that, in case the descriptive material is deemed essential, failure to submit or 


failure of the material to conform with the specifications will preclude consider- 
ation of the bid. 


To the Secretary of the Air Force, November 6, 1956: 


Further reference is made to our letter of July 26 and your reply of 
September 7, 1956, relative to the protest of Harold S. Smith & Son, 
1831 Columbia Road NW, Washington, D. C., against the rejection 
of its bids submitted in response to invitations numbered 33-601-56- 
720 and 33-601-56-792, issued by the Wright-Patterson Air Force Base 
on May 24 and June 18, 1956, covering the procurement of automatic 
fire detection and alarm systems in specified buildings. 

In your letter of September 7, 1956, reporting on the protest, it was 
stated that the contracting officer determined that the bids submitted 
by Harold S. Smith & Son should be rejected because they were unre- 
sponsive. This determination was predicated upon the fact that 
Paragraph 2-02.14 of the specifications furnished with each of the 
invitations required each bidder to furnish with his bid a detailed 
list of materials proposed to be installed, with model number and 
catalog description of each major item. Furthermore, paragraph 
2-02.8 specified that the control unit should include means for testing 
the system and a meter showing at all times the current passing through 
each supervised circuit, as well as an indicator lamp, both meter and 
lamp to be visible with the control cabinet closed. 

The record indicates that the bid submitted by Harold S. Smith & 
Son in response to invitation 33-601-56-720 was $10,250, as against 
$13,989.40 quoted by the Tri-State Protective Company, the next-low 
bidder. In response to invitation No. 33-601-56-792 the Smith Com- 
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3 t pany submitted a bid of $13,000 against the next-low bid of $13,071. It 
appears also that in each instance the firm of Harold S. Smith & Son 
° | complied in every respect with the invitation requirements, except that 
; the descriptive catalog submitted pursuant to paragraph 2-02.14 failed 
, ' to disclose a meter or a window to view the meter and indicator lamp 
when the door is closed as otherwise required by the specifications, not- 
l withstanding the fact, however, that both bids were accompanied by 
, bonds guaranteeing strict performance. 
L ' In 10 Comp. Gen. 160, this Office stated as follows: 


When a contractor has agreed to meet Government specifications and has fur- 
nished a performance bond for that purpose, such contractor must meet the speci- 
fications in the products manufactured and delivered or else the Government 
may cancel the contract, purchasing material meeting the specifications in the 

k open market and collect from the defaulting contractor or his surety any excess 

cost occasioned the Government. This is settled law and appears to be under- 

» stood by all concerned. The fact that a bidder’s commercial product does not 
, meet the Government specifications is no reason for rejecting its low bid when 

such bidder proposes to meet the Government specifications—through such 
changes or adaptations in its commercial product or as the bidder may be able 


h otherwise to do. If its bid is accepted, its obligation is to meet the specifications 
, ' in the deliveries made and it is of no controlling concern to the United States that 
” t the bidder may or may not be required to make changes or adaptations in its 


commercial product. 


ee 


; Considering all the circumstances in this case, including the explana- 
tions contained in your report on the administrative action in the mat- 
ter, there is a serious question whether the bid of Harold S. Smith & 

' Son should have been summarily rejected as not conforming to the 

: | specifications. 
In this connection, attention is invited to your recent invitation for 
bids No. 49-(606) 56-10, covering the installation of a coded automatic 

: fire alarm detection system at certain buildings occupied by the 1254th 
Air Transport Group at the Washington National Airport. In re- 

sponse to a complaint from Harold S. Smith & Son in that case pro- 
testing the low bidder’s failure to furnish a list of materials, including 
the model number and catalog description of each major item, the con- 
tracting officer determined such omission to be a minor informality 
; “of form and not of substance, an immaterial defect in the bids from 
the exact requirements of the advertised Invitation.” [Italics sup- 
; plied.] Obviously, the administrative action taken with respect to 
the Wright-Patterson bids here under discussion was at variance with 
that view. 
In the present case, since the contracts were awarded on the basis 
of administrative determinations that the bids of Harold S. Smith & 
Son were not strictly in conformance with the invitation requirements, 
und since the administrative interpretation of the requirements of 
paragraph 2-02.14 has not previously been questioned—although not 
consistently adhered to—the contracts as awarded do not appear to be 
without legal effect, and we will not question payments made there- 
under. See O’Brien v. Carney, 6 F. Supp. 761. 
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Notwithstanding the foregoing, we have held that it is within the 
province of administrative officers, first, to draft specifications which 
will reflect the needs of the Government and insure fair competitive 
bidding and, second, to determine factually whether the articles of- 
fered meet those specifications. We also have held that, as a general 
rule, if the specifications do not set forth the needs, and bidders are 
required to furnish specifications of what they propose to furnish, 
there is no competition on an equal basis and on common ground as 
contemplated by the provisions of the advertising statutes. In view 
thereof, while we perceive no objection to stipulating that a bidder 
must furnish certain descriptive data with its bid, it is recommended 
that in future procurements when it is deemed desirable to require 
such material, there be included in the invitation a definite statement 
as to the purpose and effect of such requirement, and particularly to 
what extent the matter furnished thereunder will be considered in the 
evaluation of the bids. In other words,.we feel that the invitation 
should either (1) distinctly point out that, notwithstanding a variance 
between the specifications and descriptive material furnished, the 
specifications will be controlling, or (2) where descriptive material is 
deemed essential, contain an affirmative statement to the effect that 
such material will be in strict compliance with the specifications and 
that a failure to submit such material with the bid or a failure of the 
material submitted to comply strictly with the specification require- 
ments, will preclude consideration of the bid as not conforming to the 
invitation. 

The adoption of such a procedure would, in our opinion, prevent 
confusion and misunderstandings among contracting officers and bid- 
ders, and obviously would tend to eliminate numerous controversies 
which have arisen in the past in this type of situation. 


[B-129423] 


Federal Employees—Part-Time Jury Service—Court 
Leave—Jury Fees 

A part-time permanent Federal employee who is called for jury service in a 
United States court may receive the compensation of his position, and for any 
hours of jury service which do not conflict with his regular tour of duty and 
for which he is not entitled to court leave, the employee may receive the jury fee. 
To Lieutenant General Lewis B. Hershey, Selective Service System, 
November 6, 1956: 


Your letter of October 3, 1956, requests our decision concerning the 
application of the act of June 29, 1940, 54 Stat. 689, to a part-time 
permanent employee who has a regular tour of duty and who has been 
called for jury service in a court of the United States. 


ee =, ETS 


— 


<ceappemens b 


SEIN TER OT ST REE “eee tt 








=, NO 


ooo 


ray etre 


OO AE TC TT SER EERE HO 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 379 


We understand that your agency has many permanent employees 
who formerly worked full-time but who now have been required by 
changed conditions and circumstances to work only part-time with a 
regular tour of duty. Thus, they otherwise are in a nonpay status 
when they are not in pursuit of their scheduled part-time employment. 
Because of their being called for jury service in a court of the United 
States during all, or a part, of their scheduled tour of duty, or wholly 
outside their scheduled tour of duty, you ask the folowing questions: 

(1) May such an employee be compensated by the Selective Service System 


for the period that he is required to be absent from his selective service position 
by reason of such jury service? 


(2) May such an employee, whose hours of jury service do not conflict with 


his hours of employment by the Selective Service System, receive the usual fee 
for jury service? 


(3) If there is a partial conflict between the usual hours of employment of 
such an employee and the hours of jury service, may the employee collect or 
retain the jury fee on a pro rata basis to the extent of such conflict? 


The referred-to act of June 29, 1940, reads as follows: 


That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
by law. 


Sec. 2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 


Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as such 
employee mnay be absent on account of jury service in the court of any State any 
amounts which such employee may receive from such State on account of such 
jury service. 


Both sections 2, 5 U. S. C. 300, and 3, 5 U.S. C. 30p, are, by their 
very terms, applicable to “any employee specified in section 1.” The 
employee so specified in section 1, 5 U. S. C. 30n, is “any employee of 
the United States or of the District of Columbia who may be called 
upon for jury service in any State court or court of the United States.” 
Section 1 prohibits any diminution of such employee’s compensation 
“by reason of such absence, except as provided in section 3.” It further 
prohibits any deduction for “such period of (jury) service” of any 
such employee from “any leave of absence authorized by law.” Ac- 
cordingly, so far as jury service in either Federal or State courts 
involves a period during which the employee is in a nonpay status— 
that is, where such service does not involve an employee’s being away 
from a period of scheduled tour of duty when he would be in a pay 
status—the act above quoted has no application. See 27 Comp. Gen. 
83. Accordingly, questions (1) and (2) are answered in the 
affirmative. 

Referring to question (3), we see no proper legal basis under section 
2 of the above-quoted statute for prorating any jury fee in the case 
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of jury service by “any employee specified in section 1” where the jury 
service is “in any court of the United States”—a situation to which 
your third question is addressed. Unlike section 3 of the statute— 
providing for some measure of “reimbursement” to the United States 
for jury service rendered in State courts where the compensation and 
annual leave account of the Federal employee continues without 
diminution during the period of all or a part of his scheduled tour of 
duty—section 2 is explicit in its mandate that such employee “shall not 
receive any compensation for such service.” That section of the statute 
has consistently been construed by our Office as prohibiting payment 
to an employee of the United States for jury duty for those days on 
which he may perform jury service in the United States courts while 
in a pay status in his civilian position (29 Comp. Gen. 391), and 
whether such pay status involves only a part of the period of jury 
service is immaterial. To provide for prorating under section 2 of 
the statute would be reading into the statute a provision which is not 
there. We must conclude, therefore, that question 3 is for answering 
in the negative. 


[B-127801] 


Bids—Evaluation—Determinable —Factors— Maintenance 
Costs 

Bid evaluation factors which are clearly and precisely set forth in the bid in- 
vitation to enable prospective bidders to estimate the effect of such objectively 
determinable evaluation factors on their bids as distinguished from subjective 


evaluation factors which are announced at the bid opening do not violate the 


free and full competition requirements in the statutes governing procurement 
through advertising. 


A bid invitation which provides for evaluation on the basis of maintenance 
costs for 15 years after the construction of a radio communication system was 
sufficiently stated to enable a bidder, on the basis of available data and a past 
experience, to make a reasonable estimate of the evaluation factor on his bid in 
relation to other bids, and, therefore, an award made under the terms of the 
invitation was proper. 


To the Secretary of the Interior, November 9, 1956: 


A letter of September 28, 1956, from the Administrative Assistant 
Secretary submits for our decision a protest by the General Electric 
Company to the projected maintenance costs used in evaluating bids 
received in response to Bureau of Reclamation Invitation No. DC- 
4602. The invitation covers the construction of a multi-channel micro- 
wave radio communication system between Phoenix, Arizona, and 
Parker Dam, California (Parker-Davis Project). We have also 
received from the General Electric Company an additional state- 
ment in support of the protest. 

Paragraph 38A of the invitation, which was inserted pursuant to 
Supplemental Notice No. 4, March 7, 1956, provided in part: 
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88A. Comparison of bids. In comparing bids for award of contract under 
these specifications, the Government will evaluate such of the following factors 
the costs of which the contracting officer determines may be estimated with 
reasonable accuracy : 
* * . rs . 4 


(b) The cost of maintenance over an assumed 15 years of service, such cost 

to be based solely on the number and location of the active repeater stations 
included in the bidders design of the system. 
Subparagraph b was amended by Supplemental Notice No. 6, March 
21, 1956, to read: “The cost of maintenance over an assumed period 
of 15 years of service.” The subparagraph was amended for the reason 
that bids could not properly have been evaluated only “on the number 
and location of active repeater stations.” 

In a letter dated June 18, 1956, from the Assistant Commissioner 
and Chief Engineer of the Bureau of Reclamation to the Commis- 
sioner, the basis for establishing the maintenance cost figure of $3,000 
per repeater station was explained as follows: 

In April 1955, an estimate of the operation and maintenance cost for a system 
having 6 active repeater stations was prepared after discussions with repre- 


sentatives of the Mountain States Telephone and Telegraph Company. Annual 
estimated costs were as follows: 


I ee $6, 245 
ener? EE (GUUIIUIEGE_____o asutssists indent eb iGibaenne Uhpignhedydeliptatiabuoeaabnniong 5, 700 
lis sats a coil lane taietsbieaneisenenitsiiesesepestngdaabaeacainth 1, 560 
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19, 700 


On this basis the cost per year per repeater station would be in excess of $3,000. 
The cost of maintenance over an assumed 15 years of service would then be 
$45,000 per repeater station. In evaluating the 3 low bids, as Westinghouse 
offered the lowest number of active repeater stations, no O & M costs were added 
to the Westinghouse bid. As General Electric proposed 1 more active repeater 
station than Westinghouse, $45,000 was added to the General Electric Bid. * * * 


By letter of July 5, 1956, to the contracting officer, the General 
Electric Company contended that: 

Since the specifications clearly indicated that the fifteen-year maintenance pe- 

riod would be considered in the final bid evaluations but did not state the ground 
rules for this evaluation, the Bureau is, of course, at liberty to choose its own for- 
mula to arrive at a fair evaluation figure. A definite figure is used in your evalua- 
tion, so we feel this figure, or some other definite figure, should have been included 
in the specifications, rather than any indefinite indication, the value of which 
could affect award of contract. The formula used was strictly based upon the 
number of microwave repeater stations in the system, and the General Electric 
Company was penalized accordingly. 
The General Electric Company further contended that since replace- 
ment of vacuum tubes would be a major maintenance cost and its system 
used 50 percent less tubes than the equivalent Westinghouse com- 
ponents, maintenance cost of the former company’s system would be 
less than that of the latter. 

As to the effect of the number of tubes used on the cost of 


maintenance, it was stated in the letter of June 18: 
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* * * We have given full consideration to the evaluation of maintenance costs. 
Although the total quantity of tubes required under the General Electric bid 
would be less than under the Westinghouse bid the General Electric system would 
require more of the costly transmitting tubes which would need to be replaced 
at more frequent intervals than the cheaper tubes. Furthermore, the majority 
of the excess tubes in the Westinghouse system would be located at the terminal 
stations where there would be attendants, thus minimizing cost of travel for 
tube replacement. For these reasons and also because of such questionable 
factors as life expectancy of the various types of tubes, number of service calls 
expected per year, and amount of use required of standby facilities, there does 
not appear to be any reasonable basis for establishing a different evaluation 
factor for maintenance between the General Electric and the Westinghouse 
systems other than the average $3,000 figure per year per repeater previously 
described. Representatives of the Mountain States Telephone and Telegraph 
Company have stated that our estimated maintenance costs are very 
conservative. * * * 


In a letter of July 25,1956, from the contracting officer to the Gen- 
eral Electric Company, the projected maintenance costs for a 15-year 
period of the Westinghouse and General Electric systems were stated 
as follows: 

Westinghouse General Electric 


System System 
Salary for maintenance personnel___-..----_-_----_- $84, 000 $105, 000 
i siete sn ewan ES 20, 280 80, 420 
Costs for tube replacements.._.......................... 24, 276 25, 095 
Coste for other replacements... ...2.65.605-s655- 15, 720 17, 055 
peer PID IN ists cs seeececcasienmnatates 14, 250 11, 250 
158, 526 188, 820 
Contingencies (10 percent of above) _-----_----_-____- 15, 853 18, 882 
DN tice a i a ak ee 174, 379 207, 702 
Supervision (20 percent of above) _-----.-.--__-_____ 34, 876 41, 540 
I ae ic inc Nina acs did ginning ne epemnie 209, 255 249, 242 

Cost of power (2-kw. per station average cost equals 

$0.01 per k. w. h. or $175 per year per station) —----_ 10,500 13, 100 
Deel Gp Ge We COP 15 FORT B a ccircireeemnieccne 219, 755 262, 342 


Salaries were computed on the basis of an estimated 5 man-days per 
week to service the General Electric System and 4 days per week to 
service the Westinghouse System. Travel costs were based on a $0.10 
per mile rate. Other costs were based on reliable experience data 
and Bureau of Reclamation standard practice. 

A formal protest was lodged by telegram of July 27 from the Gen- 
eral Electric Company. The reasons for the protest are contained 
in a letter dated August 13, 1956, from General Electric to the con- 
tracting officer. That letter states in part: 

Your letter of July 25 outlined, in addition to the financial analysis, the rules 
for the 15-year maintenance evaluation. As previously stated the Bureau is, 
of course, at liberty to choose at this time its own formula to arrive at a fair 
evaluation figure; however, we feel that any such ground rules should be as 
accurate as possible, and in accordance with present industry techniques and 
practices. Inasmuch as this does not seem to be the case, the General Electric 
Company was forced to submit its formal protest. 

The substance of the protest was that the experience gathered from 
ten existing microwave systems tended to establish that the main- 
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tenance costs used in evaluating the bids were excessive, particularly 
with reference to the number of preventive maintenance calls required 
per station, the number of stations which could be serviced by one 
maintenance man, travel expenses, and power consumption. 

A letter of August 20, 1956, from the Assistant Commissioner and 
Chief Engineer to the Commissioner of the Bureau responds to the 
protest in part as follows: 

The General Electric letter of August 13, 1956, indicates that the Company has 
made a rather extensive survey of operating experience with microwave equip- 
ment principally by private power and pipe line companies throughout the 
country. However, the list of systems is obviously not a complete list for the 
country as a whole as there are a number of large companies known to have 
such equipment which are not listed. Also, it is doubtful that any of the 
systems listed involve repeater stations located in positions as isolated or as 
difficult to maintain access to as those proposed by both General Electric and 
Westinghouse for the Parker-Phoenix System. It therefore appears unreason- 
able to assume that the systems listed by General Electric would be comparable 
in maintenance costs to that proposed for Parker-Phoenix or that a tabulation 
of other systems not listed would follow the same pattern. 

= * ~ * + * ” 

Although the frequency of maintenance calls and number of stations served 
might be indicative of the time charged for such work such facts do not give an 
accurate picture of actual costs of maintenance labor. The accessibility of the 
sites, the distances between stations, the complexity of the individual installa- 
tions, amount of overtime charged for emergency work, outage or “down time,” 
and other factors would have to be known to provide an accurate picture of 
maintenance costs. Thus, I have concluded that the evidence submitted by the 
General Electric Company cannot be properly considered as a basis for reducing 
my estimated labor charges and travel time for the Parker-Phoenix system. 
The contracting officer concludes that the $3,000 per station per year 
maintenance cost used in evaluating bids was reasonable in light of 
the experience of the Tennessee Valley Authority and the Bonneville 
Power Administration with such systems, considering the accessi- 
bility of and distance between repeater sites proposed for the Parker- 
Phoenix system. 

In our letter of June 8, 1956, to the contracting officer on the same 
invitation for bids, we held that the Westinghouse bid should be evalu- 
ated on the basis of the maximum escalation called for. However, we 
remarked further that in the event the award was made to Westing- 
house, the escalation provision would be eliminated from the contract. 
It is alleged that the circumstances thus created are prejudicial to 
the General Electric bid in that it would be in the best interest of the 
Government from the standpoint of price to resolve all questions 
relative to the maintenance factor in favor of the Westinghouse bid. 
There has been no showing nor is there any allegation that the decision 
of the contracting officer was in fact influenced by this consideration. 
In such matters, the contracting officer is invested with a large degree 
of discretion and in the absence of any showing that the contracting 
officer’s determination is not supported by substantial evidence, or 
that the contracting officer acted fraudulently or in bad faith, we 
would not be warranted in disturbing his findings on that basis. 


427142 O—57——27 
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In a letter from General Electric dated October 24, 1956, it was 
stated : 

It appeared then and still appears to G. E. that any holding that the cost of 
right of way plus cost of 15 years maintenance plus cost of providing power 
facilities, would be more than $45,108 higher for the G. E. System than for the 
W. Co. system, must be based on findings of fact which are grossly erroneous 
and not supported by substantial evidence. Either that or the provision for 
evaluation is so devoid of criteria for application and so subject to the vagaries 
of human judgment as to be totally inadequate to advise bidders in advance the 
basis on which their bids will be evaluated. 

In regard to the cost of the right-of-way, it is noted that General 
Electric, in the letter of July 5, appears to aecept the contracting offi- 
cer’s estimate of $500 for additional right-of-way costs. As to the 
cost of providing power facilities, the contracting officer’s letter of July 
25 estimates such cost at $9,000 while the General Electric letter of 
July 5 shows a cost of $7,350—a difference of $1,650. Even should 
the lower figure be accepted, the change would not be sufficient to over- 
come the evaluated difference of $5,180 between the General Electric 
and Westinghouse bids. Accordingly, we will consider below only the 
question of the estimated maintenance cost for a 15-year period 
included in evaluating the bids. 

It is further alleged that the invitation is devoid of any criteria or 
standards for computing the maintenance costs. In support of this 
position there is cited our decision in 33 Comp. Gen. 108, in which we 
ruled that anticipated depreciation could not be properly considered 
in the evaluation of bids for automobiles by reason of the uncertain 
and almost speculative nature of the factors involved. We have held 
more specifically in point, however, that bids on tractors may be 
evaluated on the basis of cost plus fuel consumption for 8,000 hours 
where the invitation so provides. 14 Comp. Gen. 268. Also, in our 
decision, A-50925, September 21, 1933, we stated: 

It may be stated, however, that the cost of maintenance and operation of equip- 

ment would appear to be of primary importance and no legal objection is seen to 
the issuance of a proper specification advising prospective bidders that such ele- 
ments will be taken into consideration in addition to price in the acceptance or 
rejection of bids. 
It appears, therefore, that the estimated cost of maintenance may 
properly be used as a basis for evaluation of bids. There remains to 
be considered whether the basis for evaluation was sufficiently stated to 
render the invitation valid. 

The purpose of statutes requiring the award of contracts to the 
lowest responsible bidder after advertising is to give all persons equal 
right to compete for Government contracts, to prevent unjust favorit- 
ism, collusion, or fraud in awarding Government contracts, and to 
secure for the Government the benefits which flow from free and 
unrestricted competition. See United States v. Brookridge Farm, 111 
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F.2d 461. Topermit bidders to compete on equal terms, the invitation 
must be sufficiently definite to permit the preparation and evaluation 
of bids on a common basis. Bidders cannot compete on an equal basis 
as required by law unless they know in advance the basis on which 
their bids will be evaluated. B-128405, September 17, 1956. This 
principle is recognized in the letter of September 28. It is stated, how- 
ever, that the $3,000 per year repeater station ultimately used in 
evaluating the bids could not be published in the invitation because 
such cost could be considerably affected by the exact locations of ter- 
minals, power to be required at terminals or at repeater stations, and 
the type of equipment offered. It was only after all bids were 
opened that it could be determined that all bidders in serious conten- 
tion for the award proposed systems whose maintenance costs could be 
evaluated on a $3,000 per station per year basis. 

The “basis” of evaluation which must be made known in advance to 
the bidders should be as clear, precise and exact as possible. Ideally, 
it should be capable of being stated as a mathematical equation. In 
many cases, however, that is not possible. At the minimum, the 
“basis” must be stated with sufficient clarity and exactness to inform 
each bidder prior to bid opening, no matter how varied the acceptable 
responses, of objectively determinable factors from which the bidder 
may estimate within reasonable limits the effect of the application of 
such evaluation factor on his bid in relation to other possible bids. By 
the term “objectively determinable factors” we mean factors which are 
made known to or which can be ascertained by the bidder at the time 
his bid is being prepared. Factors which are based entirely or largely 
on a subjective determination to be announced by representatives of 
the contracting agency at the time of or subsequent to the opening of 
bids violate the principle for the reason that they are not determinable 
by the bidder at the time his bid is being prepared. 

In the present case the basis for evaluation in question is stated 
to be the cost of maintenance for 15 years. Sufficient data appears to 
be available to each bidder to permit him to estimate the maintenance 
cost of his system either on the basis of past experience or some other 
acceptable method. Further, the stated basis for evaluation seems 
sufficiently clear and exact to permit each bidder to make at least a 
reasonable estimate of the effect of the factor on his bid in relation 
to the bids of others proposing more or less complicated systems. 
The letter of July 25, 1956, from the contracting officer to the General 
Electric Company showed that the factors considered in evaluating 
the maintenance costs of each system for a period of 15 years included 
salary for maintenance personnel, travel expenses, replacement costs, 
related operation and maintenance costs, a contingency factor of 
10 percent of the above, a supervision factor of 20 percent of the fore- 
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going and cost of power used by the system. It appears that the basis 
for evaluation could have been stated more specifically since both 
the $3,000 per year factor stated in the letter of June 18, and the more 
specific factors stated in the letter of July 25, which require the ap- 
plication on a sample basis of past experience in similar circumstances 
to a future projection, necessarily involve a degree of subjectivity in 
the selection of the sample and the weighing of certain factors to take 
into account the remoteness of the location, the ruggedness of the 
terrain, etc. However, despite these shortcomings, the basis for 
evaluation as stated in the amended invitation appears to conform 
substantially to the definition stated above. Certainly, the basis for 
evaluation is not so clearly outside the definition as to require a de- 
cision that an award made under the terms of the invitation would 
violate the free and full competition requirement implicit in the 
statutes governing procurement through formal advertising. We 
do not understand that the propriety of the factors or elements con- 
sidered in evaluating maintenance costs is seriously questioned; the 
objection is rather to the rates and amounts applied. As to the 
contention by the Genera] Electric Company that the cost of main- 
tenance estimated by the contracting officer for purposes of bid 
evaluation was excessive, the estimates of both General Electric and 
the contracting officer appear to be logical extensions of actual ex- 
perience under similar situations, and ne ground is seen for regarding 
either as clearly wrong. As we stated above, the contracting officer 
is invested with a large degree of discretion in matters such as these 
where the determination involves the exercise of judgment. The con- 
tracting officer’s estimate appears to be supported by substantial 
evidence and there is no showing that he acted arbitrarily or fraudu- 
lently or in bad faith. Under such circumstances, we would not be 
warranted in disturbing his determination as to maintenance costs. 

For the reasons stated, the protest of the General Electric Company 
must be denied. 

The enclosures to the letter of September 28, 1956, are returned as 
requested. 


[B-129401] 


Appropriations—Availability—Use of Specific Appropria- 
tions for Objects Other Than Specified 


The use of a specific appropriation for one program to pay obligations under 
another program during a temporary exhaustion of funds is in contravention 
of 31 U. S. Code 628, which requires appropriations to be used only for the 
objects for which made, even though repayment of the appropriation is contem- 
plated after supplemental appropriations are made. 


The proviso in a 1923 rural road construction appropriation, 23 U. 8. Code 45, 
which authorizes the use of appropriations to liquidate prior obligations by the 
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approval of a project, when considered with the specific authorizations and 
appropriations which are made for forest highways, public lands highways, and 
Federal-aid highways may not be regarded as authority for the temporary use of 
Federal-aid highway appropriations to liquidate obligations under the forest 
highway and the public lands highway programs pending the passage of supple- 
mental appropriations for such programs. 


To the Secretary of Commerce, November 9, 1956: 


By letter of December 22, 1955, B-118653, the Civil Accounting and 
Auditing Division of our Office transmitted to the Commissioner, 
Bureau of Public Roads, a report entitled “Report on Review of 
Activities of Division 8—Portland, Oregon, Bureau of Public Roads, 
Department of Commerce, 1955.” At pages 21 and 22 of the report 
attention was directed to the improper financial practice of the 
Bureau’s use during fiscal year 1955 of the Federal-aid highway 
appropriation to liquidate obligations amounting to $2,603,386 in- 
curred under forest highway and public lands highway authorizations. 
As reported therein, this financing arrangement was used by the 
Bureau pending passage of the Second Supplemental Appropriation 
Act, 1955, 69 Stat. 28, which made additional funds available for all 
three of these highway programs. Repayments were made to the 
Federal-aid highway fund subsequent to enactment of the cited ap- 
propriation act. It was pointed out that such practice appeared to be 
in contravention of section 3678 of the Revised Statutes, 31 U. S. C. 
628, which provides that appropriations are available only for the 
objects for which made and no others. It was, therefore, recom- 
mended in the report that the Bureau discontinue the improper prac- 
tice of using appropriated funds on hand to liquidate obligations of 
other programs for which there is a temporary shortage of funds. 

The Commissioner of Public Roads, by letter dated August 14, 
1956, transmitted the comments of the Bureau regarding the subject 
audit report, and with reference to the matter here involved, it was 
stated, in part, as follows: 

The report takes exception to the use of regular Federal aid appropriations 
to liquidate obligations created under the Forest Highway and Public Lands 
highway programs. The condition recited occurred during a temporary shortage 
of Forest Highway and Public Lands funds. It is reported that this method 
of financing appears in contravention to Section 3678 of the Revised Statutes 
(31 U. S. C. 628) which provides that appropriations are available only for the 
objects for which made and no others. 

Under date of October 7, 1943, your office requested a reference to the statutory 
authority for action of a similar nature taken by this Bureau. Our reply of 
October 29, 1943, furnished the reference and a copy of the correspondence, 
Exhibit A, is attached for your convenience. 


The current report is the first indication that we have had that the General 
Accounting Office considers this financial practice “improper.” 


While the reference correspondence concerns a similar action in 
which an inquiry was raised by our former Accounting and Bookkeep- 
ing Division, it does not follow that the financial practice, which has 
again come to our attention, is proper. 
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It has been the legislative practice for a number of years to author- 
ize, in Federal-aid highway legislation, appropriations in stated 
amounts for future designated fiscal years to carry out the respective 
highway programs. The appropriations, when made, are related to 
the authorizations and to the particular program—a separate appro- 
priation being provided for each program. Section 6 of the Federal- 
Aid Highway Act of 1954, 68 Stat. 73, 16 U. S. C. 460c note, 
provided contract authority for fiscal year 1955 forest highways and 
public lands highways authorizations. The shortage of funds in these 
programs, and for which the Federal-aid highway appropriation was 
apparently used to temporarily supplement, appears to have been a 
direct result of this contract authorization as indicated in the justifi- 
cation for funds supplied by the Second Supplemental Appropriation 
Act, 1955. 

The statutory reference administratively relied upon as authority 
for the financial practice as disclosed in our audit is the second proviso 
of the appropriation language appearing under the heading “Cooper- 
ative Construction of Rural Post Roads” in the Second Deficiency 
Act, Fiscal Year 1923, 42 Stat. 1157, 23 U. S. C. 45, which provides 
“That the appropriations heretofore and hereafter made for the pur- 
pose of carrying out the provisions of such Act of July 11, 1916, and 
the Acts amendatory thereof and supplemental thereto shall be con- 
sidered available for the purpose of discharging the obligations created 
by the approval of projects.” While under this proviso, an appropri- 
ation when made would appear to be available to liquidate obligations 
incurred prior thereto ky the approval of a project, such proviso, when 
considered in the light of separate authorizations and appropriations 
being provided for each program, is not viewed here as authority for 
the temporary use of one program’s appropriation for liquidating ob- 
ligations incurred under an authorization provided for another 
program. 

Procedures such as disclosed in our audit report have consistently 
been regarded as contravening the accounting principle that, in con- 
sequence of section 3678, Revised Statutes, public expenditures are 
required to be charged directly to the funds which are provided for 
them and not to some other funds with the hope or expectancy of a 
subsequent adjustment. 14 Comp. Gen. 103, 19 id. 395. Accordingly, 
and since the statutory reference administratively cited as authority 
is not deemed applicable to situations such as here involved, the Bu- 
reau’s practice of charging the wrong appropriation with the intention 
to thereafter effect an adjustment of appropriations should be 
discontinued. 
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Statutory Construction—Title and Legislative History in 
Conflict With Act—Mileage for Military Personnel 

Although the title and legislative history of the act of June 13, 1956 (Public 
Law 576, 84th Cong.), amending the mileage allowance provisions of section 
803 (a) of the Career Compensation Act of 1949, indicate that the act is appli- 
cable only to travel by privately owned conveyance, the language of the act, 
which authorizes a mileage allowance for travel within and outside of the 
United States without restriction as to the conveyance, is clear and unambiguous, 


and, therefore, to the extent that the title and history is in conflict, they may be 
disregarded. 


To the Secretary of the Navy, November 9, 1956: 


Further reference is made to letter of October 19, 1956, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces), re- 
questing decision as to the effect of the amendment to section 303 (a) 
of the Career Compensation Act of 1949, 63 Stat. 813, accomplished 
by Public Law 576, 84th Congress, 70 Stat. 275, 37 U. S. C. 253 (a), 
upon the general application of the 1949 act. 

Before the amendment, section 303 (a) of the Career Compensation 
Act provided, in part, as follows: 

* * * The travel and transportation allowances which shall be authorized 
for each type of travel shall be limited to one of the following: * * * or (3) 
for travel within the continental limits of the United States a mileage allowance 


of not exceeding 10 cents per mile based on distances established or to be estab- 
lished pursuant to existing law: * * * 


Public Law 576 (H. R. 5268), approved June 13, 1956, is entitled 
“An Act To amend section 303 of the Career Compensation Act of 
1949 to authorize the payment of mileage allowances for overland 
travel by private conveyance outside the continental limits of the 
United States.” The language of the act itself, however, does not 
limit mileage to travel by private conveyance, but amended section 
303 (a) only by deleting the words “for travel within the continental 
limits of the United States.” 

While the restrictive language appearing in the title reflects, to 
some extent, the discussion in the hearings on the bill, it is well estab- 
lished that the meaning of the language used in a statute, which is 
clear and free from ambiguity, may not be varied or changed to agree 
with the title of the act. 15 Comp. Dec. 1. Compare 19 Comp. Gen. 
739. A similar rule has been recognized with respect to the legislative 
history of an act. See 14 Comp. Gen. 638, 16 Comp. Gen. 512, and 
authorities there cited. The language of the amended act clearly 
applies to the same types of travel whether within or outside the 
United States. Accordingly, the title of Public Law 576, and its 
legislative history, to the extent that they conflict with the plain lan- 
guage of the bill, may be disregarded in promulgating regulations to 
implement the amended legislation. 
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Military Personnel—Reserves—Lump-Sum Readjustment 
Payments—Service Credits 


A member of a Reserve component of the uniformed services who reaches the 
mandatory age limitation for involuntary release from duty but who, within 2 
years, would be eligible for retired benefits under Title II or III of the Army and 
Air Force Vitalization and Retirement Equalization Act of 1948 may be retained 
op active duty pursuant to section 265 (d) of the Armed Forces Reserve Act of 
1952, as added by the act of July 9, 1956. 


The retired pay, which is authorized by Title III of the Army and Air Force 
Vitalization and Retirement Equalization Act of 1948, for members and former 
members of the Reserve components of the military services who have completed 
20 years of satisfactory service may be regarded as being awarded under a 
military retirement system. 


Periods when Reserve members of the uniformed services are absent without 
leave, in confinement, awaiting trial which results in conviction, and lose time 
due to misconduct do not automatically terminate the member’s enlisted or active- 
duty status, and, therefore, such periods are not regarded as “breaks in service” 
as the term is used in section 265 of the Armed Forces Reserve Act of 1952, as 
added by the act of July 9, 1956, and such periods do not have to be deducted 
in the computation of the member’s 5 years of continuous service required to 
qualify for readjustment benefits. 


In determining the amount of the lump-sum readjustment payment due a member 
of a Reserve component of the uniformed services on involuntary release from 
active duty, the term “each year of active service” requires the deduction of 
periods of unauthorized absences when the member has deprived the Govern- 
ment of his services by his own misconduct. 


Reserve members of the uniformed services who, on involuntary release from 
active duty, make an election to receive a lump-sum readjustment payment under 
section 265 of the Armed Forces Reserve Act of 1952, as added by the act of 
July 9, 1956, may not subsequently change the election to receive severance pay 
or disability compensation payable by the Veterans Administration. 


A member of a Reserve component of the uniformed services who volunteers 
for a period of active duty of shorter duration than is permitted has by his own 
action terminated his military duty, and he may not be regarded as having been 
involuntarily released from active duty for lump-sum readjustment payments 
under section 265 of the Armed Forces Reserve Act of 1952, as added by the act 
of July 9, 1956. 


To the Secretary of Defense, November 13, 1956: 


Further reference is made to letter of September 24, 1956, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on several questions concerning Public Law 676, 84th Congress, which 
are set forth in Committee Action No. 151 of the Military Pay and 
Allowance Committee, Department of Defense. 

Section 265 of the Armed Forces Reserve Act of 1952, as added by 
the act of July 9, 1956, Public Law 676, 70 Stat. 517, 50 U. S. C. 1016, 
provides, in pertinent part, as follows: 


Sec. 265. (a) A member of a reserve component who is involuntarily released 
from active duty after the enactment of this section and after having completed 
immediately prior to such release at least five years of continuous active duty, 
except for breaks in service of not more than thirty days, as either an officer, 
warrant officer, or enlisted person, is entitled to a lump-sum readjustment pay- 
ment computed on the basis of one-half of one month’s basic pay in the grade 
in which he is serving at the time of release from active duty for each year of 
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active service ending at the close of the eighteenth year. For the purposes of 
computing the amount of readjustment payment (1) a part of a year that is 
six months or more is counted as a whole year, and a part of a year that is less 
than six months is disregarded, and (2) any prior period for which severance 
pay has been received under any other provision of law shall be excluded. * * * 

(b) The following persons are not entitled to any payments under this section: 

s = . . * * a 

(5) A person who upon release from active duty is immediately eligible for 
severance pay based on his military service under any other provision of law. 
However, such a person may elect to receive either readjustment pay under this 
section or severance pay, but not both. 


(6) A person who upon release from active duty is eligible for disability 
compensation under laws administered by the Veterans’ Administration. How- 
ever, such a person may elect to receive either readjustment pay under this 
section or disability compensation under laws administered by the Veterans’ 
Administration, but not both. * * * 

. 


* . * * * * 


(d) Under regulations prescribed by the appropriate Secretary, which regula- 
tions shall be as uniform as practicable, a member of a reserve component who 
is on active duty and is within two years of qualifying for retired pay, retire- 
ment pay, or retainer pay under any purely military retirement system, shall 
not be involuntarily separated from that duty before he qualifies for that pay 
unless his separation is approved by the appropriate Secretary. 

* ” * * * * * 


(h) For the purpose of this section, the term “involuntary release” shall 
include release under conditions wherein a member of a reserve component, 
who has completed a tour of duty, volunteers for an additional tour of duty 
and the service concerned does not extend or accept the volunteer request of the 
member for the additional tour. 


The first question is as folows: 


Under the provisions of Section 265 (d) of the Act of 9 July 1956, PL 676, 
84th Congress, which added Section 265 to the Armed Forces Reserve Act of 
1952 (66 Stat. 481), may a member of a Reserve component, who is within two 
years of qualifying for retired pay, be retained on active duty subsequent to his 
attainment of the age limitations set forth in the Reserve Officers Personnel 
Act of 1954 (68 Stat. 1161), and after otherwise qualifying for retirement 
under the provisions of Title II or III of the Act of 29 June 1948 (PL 810, 
80th Congress, 62 Stat. 1085), be paid retired or retirement pay pursuant thereto? 

The age limitations of the Reserve Officer Personnel Act of 1954, 
68 Stat. 1147, are set forth in sections 326, 50 U. S. C. 1263; 412, 50 
U.S. C. 1312; and 523, 50 U.S. C. 1353, of that act for reserve compo- 
nents of the Army, and Naval Reserve and Marine Corps Reserve, and 
the reserve components of the Air Force, respectively. While a dis- 
charge or a transfer to the Retired Reserve, as applicable, is there made 
mandatory when the persons concerned reach a stated age, sections 328, 
50 U.S. C. 1265, and 339 (d), 50 U. S. C. 1279 (d), of that act permit 
retention of Army Reserve officers on active duty beyond the stated 
ages—within the limitations there provided—to enable them to qualify 
for the benefits of Title II or Title III of the act of June 29, 1948, 62 
Stat. 1084, 10 U. S. C. 1001, and 1087, 10 U. S. C. 1036, as applicable. 
See section 412 for the retention provisions applicable to Naval and 
Marine Corps officers. 

Section 265 (d), 50 U. S. C. 1016 (d), quoted above, is broadly 
worded and apparently was intended to cover all situations where the 
reservist concerned is about to be involuntarily released to inactive 
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duty without fault on his part and is within 2 years of qualifying for 
retired or retirement pay. While the 1956 act (adding section 265 to 
the 1952 act) does not mention the 1954 act and while repeals by im- 
plication are not favored (23 Comp. Gen. 823, 35 Comp. Gen. 349), if 
the 1956 act is to be given an interpretation consistent with the normal 
import of the language used, it appears that it must be regarded as 
establishing a further relaxation of the mandatory age limitations of 
the 1954 act. Section 265 (d) is beneficial in character in that it tends 
to preserve to the persons concerned, subject to Secretarial discretion, 
a right which they have served for a considerable period of time to 
earn. The policy of the Congress in that respect is indicated by sec- 
tions 328, 339 (d), and 412 of the 1954 act, as well as the language of 
section 265 (d) of the 1952 act, as amended, and it is believed that the 
Congress intended that such policy be given effect to the full extent 
stated in the 1956 act. Question 1, therefore, is answered in the 
affirmative. 

Concerning the question whether the system of retired pay author- 
ized by Title III of the 1948 act is a “purely military retirement sys- 
tem” within the meaning of section 265 (d) of the 1952 act as added 
by the 1956 act, it has been held that such Title III benefits are in the 
nature of a pension. While it was held in 29 Comp. Gen. 424 that a 
person granted such benefits was not “retired” within the meaning of 
that term as used in section 412 (a) of the Officer Personnel Act of 
1947, 61 Stat. 874, 34 U. S. C. 410n, so as to be entitled to the benefits 
there provided, it was recognized that Title III provides a retirement 
pay system which is based on military service. In the case of Yarnall 
v. United States, 131 C. Cls. 111, a conclusion was reached contrary te 
29 Comp. Gen. 424, and the plaintiff was awarded the benefits provided 
in section 412 (a) of the 1947 act. In our decision of August 24, 1956, 
B-93176, 36 Comp. Gen. 158, we held we would follow, in similar cases, 
the Court’s decision in the Yarnall case. In the circumstances, it ap- 
pears proper to regard Title III retired pay as being awarded under a 
“purely military retirement system” within the meaning of section 
265 (d) of the 1956 act. 

Question 2 

Does the language “except for breaks in service of not more than thirty days” 
in Section 265 (a) of PL 676, supra, include periods of (a) absence without leave, 
¢b) confinement, (c) time awaiting trial which results in conviction, or (d) time 


lost through intemperate use of drugs or alcoholic liquor or disease or injury 
resulting from misconduct? 


The words “except for breaks in service of not more than thirty 
days” apparently were included in the 1956 act because of the sugges- 
tion contained in our letter of November 17, 1955, B-125920, to the 
Chairman of the Committee on Armed Services, United States Senate, 
that to permit the counting of two periods of active duty shorter than 
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5 years, when separated by but a few days, would probably better 
effectuate the apparent intent of the Congress, than the language then 
contemplated to accomplish that intent. See answer to question 1 in 
our decision of August 17, 1956, B-128741, 36 Comp. Gen. 129, 
addressed to you. Since it is clear that the periods enumerated in 
question 2 do not terminate contracts of enlistment or periods of active 
duty by reservists, in the absence of some affirmative discharge or dis- 
missal action by the service concerned, it does not appear proper to 
regard such periods as breaks in service and a negative answer to ques- 
tion 2 is required. 
Question 3 

For the purpose of determining eligibility to receive, and in computing the 
amount of, lump-sum readjustment pay, under the provisions of PL 676, supra, 
is it required that the “five years of continuous active duty” and the “each year 
of active service” be reduced by the periods enumerated in question 2? 

The phrase “except for breaks in service of more than thirty days” 
modifies the words “five years of continuous active duty,” and in view 
of the conclusion reached in the answer to question 2 that the periods 
of absence, etc. enumerated in that question do not constitute breaks 
in service, it is our view that such periods are not required to be de- 
ducted from the time the person concerned holds an active duty status, 
in determining whether he has served the qualifying “five years of 
continuous active duty.” 

It appears proper to attach some significance to the fact that while 
the term “active duty” is used in section 265 (a), 50 U.S. C. 1016 (a), 
of the 1956 act when referring to eligibility to receive readjustment 
pay, “active service” is used in connection with the method to be used in 
determining the amount to be paid. Inasmuch as section 4 (b) of the 
Armed Forces Leave Act of 1946, as amended, 37 U.S. C. 33, generally 
requires forfeiture of pay and allowances during periods of unau- 
thorized absence, it appears proper to deduct the periods enumerated in 
question 2 from the time served on active duty in order to determine 
the number of years of “active service” to be used in computing the 
amount of readjustment pay. This is in line with our decisions which 
have denied longevity credit for periods of the type mentioned in 
question 2. See 22 Comp. Gen. 759; 30 Comp. Gen. 285, and cases 
there cited. Such decisions were based on the view that insofar as the 
matter of longevity is concerned, a member should not be permitted 
to receive a benefit based on periods he has deprived the Government of 
his services by deliberately absenting himself from duty without au- 
thority or by being unable to perform his duties by reason of his own 
misconduct, thus making his absence, to an extent, unauthorized. 

Question 3, therefore, insofar as it pertains to determination of eli- 
gibility to receive the lump-sum readjustment payment is answered in 
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the negative but insofar as it pertains to computing the amount of 
such payment it is answered in the affirmative. 


Question 4 


Under the provisions of PL 676, supra, may a person who has elected to 
receive readjustment pay later change his election and be entitled to receive 
either severance pay based on his military service under other provisions of law, 
or disability compensation under laws administered by the Veterans Admin- 
istration, on the basis of service for which the readjustment pay is authorized? 

There appears to be nothing in the language of paragraphs (b) 
(5), 50 U.S. C. 1016 (b) (5), and (6), 50 U. S. C. 1016 (b) (6), of 
section 265 of the 1952 act as added by the 1956 act, or in the legislative 
history of the 1956 act, which would support the view that an elec- 
tion to receive a lump-sum readjustment payment under such pro- 
visions of law may be changed at a later date so as to permit payment 
of severance pay or disability compensation under laws administered 
by the Veterans Administration. Both severance pay and readjust- 
ment pay are lump-sum payments and the amounts of each may be 
determined with finality before an election is made. It has been rec- 
ognized that in certain situations where a member has not been ac- 
corded a full opportunity to make an election which was open to him 
under laws relating to retired or retirement pay, because of erroneous 
information furnished from administrative sources, the opportunity 
to make such election may be afforded him. See 32 Comp. Gen. 159, 
162, and 33 Comp. Gen. 237, 239. However, it is reported that each 
of the military services has published instructions which permit the 
postponement of an election under section 265 (b) (6), pending de- 
termination of the amount of any disability compensation and the fur- 
nishing of advice by the Veterans Administration with respect thereto. 
It would seem that such instructions amply protect the rights of mem- 
bers eligible for the readjustment payment. Question 4, therefore, is 
answered in the negative. 

Question § 

Is a member to be considered as having been involuntarily released, within 
the meaning of PL 676, supra, if upon the date due for normal release from 
active duty, for instance, expiration of enlistment, he is released notwith- 
standing the fact that he has volunteered for a period of active duty of shorter 
duration than permissible under applicable regulations? 

It is our view that in any case where a member volunteers for a 
period of active duty of shorter duration than is permitted under ap- 
plicable regulations, he knows that his request will be denied and 
he thus demonstrates that he has no intention of continuing his ca- 
reer of active duty. In such a case it is the member’s own action 
which terminates his career and, hence, he may not be regarded as 
having been involuntarily released from active duty within the mean- 
ing of section 265 as added by the 1956 act. Question 5 is answered 
in the negative. 
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[B-129494] 


Federal Employees—Compensation—Reassignment—Peri- 
odic Within-Grade Advancement 

An employee who, by reason of a reassignment to a different position in the 
same general schedule grade for which a higher minimum rate has been estab- 
lished by the Civil Service Commission under section 803 of the Classification 
Act of 1949, receives an increase in compensation of more than one step is not 
to be regarded as having received an equivalent increase in compensation for 
commencement of a new period for periodic within-grade advancement. 

To the Chairman, United States Civil Service Commission, Novem- 


ber 13, 1956: 


Your letter of October 11, 1956, presents for our consideration the 
question whether an increase in compensation which an employee 
receives as a result of reassignment to a position for which the Com- 
mission has established a new minimum pay rate under authority of 
section 803 of the Classification Act of 1949, as amended, 68 Stat. 1106, 
5 U. S. C. 1133, is an “equivalent increase” within the meaning of 
section 701 (a) (A), of the Classification Act, 64 Stat. 1100, 5 U.S. C. 
1121, and section 25.11 (f) of the Federal Employees Pay Regulations. 
As an example you recite the case of an employee who was reassigned 
from the position of Inspector (General Supplies) GS-9, $5,710 
(step 3), to the position of Chemist (Analytical) GS-9, $6,115 
(step 6)—the increase in compensation being $405 and being more 
than a step-increase in the grade. 

Section 701 (a) (A) provides, in effect, that an employee who is 
compensated on a per annum basis and occupies a permanent position 
and who has not obtained the maximum rate of compensation for his 
grade shall be advanced successively to the next higher rate within 
prescribed periods provided “no equivalent increase in compensation 
from any cause was received during such period.” 

Section 803 of the referred-to Act reads as follows: 

(a) Whenever the Commission shall find (1) that a sufficient number of 
qualified eligibles for positions in a given class cannot be secured in one or more 
areas or locations at the existing minimum rate for such class, and (2) that 
there is a possibility that a sufficient number of such eligibles can be secured 
by increasing the minimum rate for such class in such areas or locations to 
one of the higher rates within the grade in which such class is placed, the 


Commission may establish such higher rate as the minimum rate for that 
class in each area or location concerned. 

(b) Minimum rates established under subsection (a) may be revised from 
time to time by the Commission. Such actions or revisions shall have the force 
and effect of law. 

(c) Any increase in rate of basic compensation resulting from the establish- 
ment of minimum rates under this section shall not be regarded as an “equiva- 
lent increase” in compensation within the meaning of section 701 (a). 


Section 25.11 (f) of the Commission’s regulation implementing sec- 
tions 701 and 803, reads, in pertinent part, as follows: 
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(f) Equivalent increase in compensation is the total of any increase or in- 
creases in basic compensation which is equal to or greater than the smallest step- 
increase in any grade in which the employee has served during a period under 
consideration. Step-increases resulting from the application of sections 703 and 
802 (b) of the Act are equivalent increases in compensation. The following, 
among others, are not “equivalent increases in compensation” : 


a 7 » = - a a 
(5) An increase resulting from the establishment of any minimum rate 


pursuant to section 803 of the Classification Act of 1949, as amended. 

As stated in your letter: “The increase in the instant case does not 
result from the application of section 703 or 802 (b) of the Act. The 
sole reason that the employee receives an increase upon reassignment 
within the same grade is the fact that a minimum rate has been estab- 
lished pursuant to section 803 of the Classification Act for the position 
to which he is reassigned.” 

Subsection (a) of section 803, 5 U. S. C. 1133 (a), hereinbefore 
quoted, authorizes the Commission to increase the minimum rate of a 
grade when the conditions therein specified are found to exist. By 
virtue of subsection (b),5 U.S. C. 1133 (b), of that section such action 
when taken by the Commission has “the force and effect of law.” In 
implementing the provisions of subsection (c), 5 U. S. C. 1133 (c), 
of that same section of the statute, section 25.105 (e) of the Commis- 
sion’s pay regulations captioned, Special adjustments in minimum pay 
rate of the class, provides: 

(e) As of the effective date of the application of any decision raising a minimum 
rate under this authority, each Federal activity in the defined area or location 
shall adjust the basic compensation of its current employees in the specific 
occupational class or classes to the new minimum rate. Such an adjustment 
shall not be regarded as an “equivalent increase” in compensation within the 
meaning of title VII of the Classification Act of 1949 as amended. ‘Pay of em- 
ployees who are already receiving basic compensation at a rate equivalent to 
or above the new minimum shall not be affected. 

While the regulation just quoted does not in express terms cover 
a reassignment situation such as that here presented we believe that, in 
principle, there is no difference within the purview of the statute be- 
tween an employee currently employed whose pay rate is raised to the 
new minimum rate of the grade pursuant to that regulation and the 
employee in the involved category who is reassigned to a different 
category or class in the same grade where a higher minimum rate is 
fixed by the Commission for that different category or class. Legally, 
we feel that an employee in any particular category coming within 
purview of section 803 could resign from that particular position and 
be reappointed in the same grade at a higher rate of compensation in 
another category commanding a higher minimum rate if his qualifica- 
tion meets the requirement. We see no difference between that type of 
a situation and one involving a reassignment such as in the case here 
presented. 

Since the increase in the minimum rate of compensation here arises 
solely from the operation of section 803 of the statute we hold that 
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by virtue of subsection (c) of that section such increase is not an 
“equivalent increase” within the meaning of section 701 (a) of the Act. 


[B-129434] 


Transportation—Household Effects—Sea-Van Services— 
Weight Limitation 

When sea-van service is used for transportation of household effects of a Federal 
employee to an overseas station and the effects are picked up uncrated by the 
initial motor carrier, placed in vans for overseas shipment, and only the net 
weight of the effects is known, the extent of the packing and crating is com- 
parable to a motor carrier shipment as distinguished from ordinary shipment 


by vessel, and, therefore, the maximum weight limitation of 7,000 pounds should 
be used in computation of the Government’s share for excess weight shipments. 


To the Secretary of Commerce, November 14, 1956: 


On September 27, 1956, the Assistant Secretary of Commerce 
requested our decision as to the proper method for determining the 
Government’s share of the transportation charges when the “maxi- 
mum allowable weight” authorized in Executive Order No. 9805 is 
exceeded in the shipment of a transferred employee’s household effects 
by “sea-van” to his overseas station. We have been informed that the 
questions presented relate primarily to the “sea-van” service to and 
from points in the United States, from and to residences in the terri- 
tory of Hawaii, wherein only the net weight is known and only net 
weight is charged for on the through bill of lading of the initial motor 
carrier. 

The Assistant Secretary’s letter discusses several commercial bro- 
chures which reveal that a “sea-van” or “tote van” is a large box-like 
container resembling the van of a truck. It appears such “vans” 
usually are demountable and their size and purpose are similar to the 
“lift vans” mentioned in Executive Order No. 9805. Also, such “vans” 
may be constructed of wood or metal, or combinations of both. 

Apparently, motor carriers of household goods now are proffering 
such “vans” as containers for through-freight service. In some locali- 
ties, such “vans” are loaded at the shipper’s residence or the local ware- 
house of the initial overland carrier and are unloaded at the shipper’s 
residence at destination. However, we understand that in other areas 
the initial motor carriers use their regular moving vans to haul the 
goods uncrated from the residence to the coastal terminals where the 
goods are unloaded and packed into these special “sea-vans” for over- 
seas shipment. In either case, evidently the sea van is the property 
of and is regarded as part of the conveyance of the motor carrier. 
The through-freight rates from pickup point to destination are based 
upon the net weight of the goods, the gross weight of the loaded sea 
van oftentimes not being given to the shipper-employee. 
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On the basis of the above facts our opinion is requested on the fol- 
lowing question concerning the weight factor to be used in comput- 
ing the Government’s share of the cost of an “over-maximum weight 
‘sea-van’ shipment” : 

(1) May we apply the 7,000 Ibs. net, rather than the 8,750 Ibs. gross maximum 
where shipment of household goods is by motor carrier uncrated if a vessel is also 
used on part of the route? 

Section 1 (a) of the act of August 2, 1946, 60 Stat. 806, 5 U. S. C. 
73b-1, provides in pertinent part that under regulations by the Presi- 
dent a civilian officer or employee of the Government who is trans- 
ferred from one official station to another shall be allowed the expense 
of transportation, packing, crating, and unpacking of his household 
goods and personal effects not to exceed 7,000 pounds “if uncrated,” 
or 8,750 pounds “if crated.” Section 17 (a) of the President’s regu- 
lations, Executive Order No. 9805, provides that, in the case of ship- 
ments involving transportation by vessel over all or part of the dis- 
tance, the net weight of the property shall be considered to be 80 per- 
cent of the combined weight of the property and the packing, crating, 
boxing and lift vans used for the shipment, “provided furtier, That 
when shipment is by motor freight the gross weight of the property 
shall be the actual weight of the goods transported.” Section 17 (a) 
then proceeds to specify a maximum allowable weight of 8,750 pounds 
to be used if the goods are packed and crated for transportation by 
vessel but a 7,000 pounds maximum is for use if the goods are shipped 
uncrated by motor carrier. As pointed out by the Assistant Secretary 
the section does not expressly cover the case of a shipment of uncrated 
goods by both motor carrier and vessel, the method used in “sea-van” 
shipments, and where the billing carrier’s charges are computed on 
the net weight only. 

The information available to us indicates that, when goods are 
shipped by sea van with charges based only on net weight, the extent 
of the packing or padding is more comparable to that used where 
there is only a motor carrier’s movement of household goods, as dis- 
tinguished from the packing and crating used where there is an ordi- 
nary shipment by vessel. Hence, our view is that the 8,750 pounds 
maximum prescribed in section 17 is not for application to the above- 
described “sea-van” shipments wherein the approved tariff charges 
are based on net weight. Incident to such charges, the Government 
is concerned only with the known net weight of the effects. Accord- 
ingly, the 7,000 pounds limitation in section 17 is for use rather than 
the 8,750 pounds limitation in computing the Government’s share of 
such an excess weight shipment. The above-quoted question (1) ac- 
cordingly is answered in the affirmative. 
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No answers are required to the other qeustions presented in the 
Assistant Secretary’s letter since they contemplated a negative answer 
to the first question. 


[B-129501] 


Military Personnel—Concurrent Military Retired and Civil- 
ian Service Pay—Members Having Dual Retired Status as 
Warrant Officer and Commissioned Reserve Officer 

A member of the uniformed services who is eligible for voluntary retirement 
based on years of service as a regular warrant officer under 10 U. S. C. 1293 or 


a Reserve commissioned officer under 10 U. S. C. 3911 may elect to be retired as 
one or the other but not both. 


A member of the uniformed services who is eligible for voluntary retirement 
based on years of service as a Regular warrant officer under 10 U. S. C. 1293 or 
as a Reserve commissioned offiger under 10 U. S. C. 3911, but who has been 
administratively considered to be retired in both statuses and has accepted the 
retired pay of the higher status, will be regarded as having been retired, with his 
consent, in the higher status. 


A member of the uniformed services who is eligible for voluntary retirement 
as a Regular warrant officer or as a Reserve commissioned officer and who retires 
as a Regular warrant officer with retired pay of $2,500 a year or more is pro- 
hibited by the act of July 31, 1894, 5 U. S. C. 62, from accepting a civilian office 
in the Federal Government. 


A member of the uniformed services who is eligible for voluntary retirement 
as a Regular warrant officer or as a Reserve commissioned officer and who retires 
as a reserve commissioned officer does not hold an “office” by reason of his retired 
status in view of section 29 (d) of the act of August 10, 1956, 70A Stat. 632, 5 
U. 8S. C. 30r, and, therefore, the member is exempt from the dual office restrictions 
in the act of July 31, 1894, 5 U. S. C. 62. 


A member of the uniformed services who is eligible for voluntary retirement 
as a Regular warrant officer or as a Reserve commissioned officer and who retires 
as a Regular warrant officer with retired pay less than $2,500 a year holds an 
“office” on the retired list, and, therefore, the member, while on the retired list, 
is barred by the dual office act of July 31, 1894, 5 U. S. C. 62, from holding a 
civilian Federal office with compensation of $2,500 or more a year. 


To the Secretary of Defense, November 15, 1956: 


Further reference is made to letter of October 13, 1956, from the 
Assistant Secretary of Defense (Comptroll<r), requesting a decision as 
to whether a member of the uniformed services “who is placed on the 
retired list in a dual status as a Regular warrant officer and a Reserve 
commissioned officer” under the factual situations discussed in Com- 
mittee Action No. 155 of the Military Pay and Allowance Committee, 
Department of Defense, holds an “office” to which annual compensation 
of $2,500, or more, is attached within the meaning of the act of July 
31, 1894, so as to prohibit him from accepting a civilian office in the 
Federal Government to which any compensation is attached. 

Section 2 of the act of July 31, 1894, as amended, 5 U. S. C. 62, 
bars the holding of a second office te which compensation is attached— 
with certain exceptions not material here—by a person “who holds an 
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office the salary or annual compensation attached to which amounts to 
the sum of two thousand five hundred dollars.” 

Section 29 (d) of the act of August 10, 1956, 70A Stat. 632, 5 U.S. C. 
30r, provides that when a reservist is not on active duty, he “is not 
considered to be an officer or employee of the United States or a 
person holding an office of trust or profit or discharging any official 
function under, or in connection with, the United States because of 
his appointment, oath, or status, or any duties or functions performed 
or pay or allowances received in that capacity.” Sections 1293, 1371 
and 3911 of Title 10 of the U. S. Code as enacted by section 1 of the 
same 1956 act, 70A Stat. 101, 104 and 224, provide, respectively, as 
follows: 

1293. Twenty years or more: warrant officers 

The Secretary concerned may, upon the warrant officer’s request, retire a 


warrant officer of any armed force under his jurisdiction who has at least 20 years 
of active service that could be credited to him under section 311 of title 37. 


* * * * * * * 


1371. Warrant officers: general rule 

Unless entitled to a higher retired grade under some other provision of law, 
a warrant officer retires, as determined by the Secretary concerned, in the 
permanent regular or reserve warrant officer grade, if any, that he held on 
the day befoe the date of his retirement, or in any higher warrant officer grade 
in which he served on active duty satisfactorily, as determined by the Secretary, 
for a period of more than 30 days. 


7 +o * . * * . 

8911. Twenty years or more: regular or reserve commissioned officers 

The Secretary of the Army may, upon the officer’s request, retire a regular 
or reserve commissioned officer of the Army who has at least 20 years of service 
computed under section 3926 of this title, at least 10 years of which have been 
active service as a commissioned officer. 

Section 1401 of the new Title 10 provides the method for computing 
retired pay for retirement under section 1293, and section 3991 pro- 
vides the method of computation to be used in connection with retire- 
ments under section 3911. Section 1401 provides that “if a person 
would otherwise be entitled to retired pay computed under more than 
one pay formula of this table or of any other provision of law, he is 
entitled to be paid under the applicable formula that is most favorable 
to him.” Section 3991 contains a similar provision except that refer- 
ence is made to “retired pay computed under more than one pay for- 
mula of this table or the table in section 1401 of this title.” 

In Committee Action No. 155 it is stated that “the Army has placed 
members holding both the Regular grade of warrant officer and the 
Reserve rank of commissioned officer on the retired list-in a dual status 
with pay computed on the basis of whichever rank results in the higher 
pay” and it appears that such action was purported to have been taken 
under the provisions of law quoted above. It is reported, further, 
that such action resulted from advice received from the Judge Advo- 
cate General of the Army to the effect that a permanent warrant 
officer whose application for retirement under the provisions of sec- 








Orde. 


~~ 
a 


wo 


rT wr wae we 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 401 


tion 1293 is approved must be retired in a warrant officer grade al- 
though eligible for retirement under the provisions of section 3911; 
that it is not necessary for a Reserve commissioned officer to be sepa- 
rated from his status as a permanent warrant officer in order to be 
retired under section 3911; that a warrant officer who is serving on 
active duty as a Reserve commissioned officer may be retired, if eligible, 
under the provisions of section 1293 without first being relieved from 
active duty; and that a Reserve commissioned officer who desires to 
be retired in such status need not resign from a subsisting status as a 
permanent warrant officer. 

The situation here involved is not like that which has arisen under 
provisions of law such as section 10 of the act of July 24, 1941, as 
amended by section 8 of the act of February 21, 1946, 60 Stat. 28, 
84 U. S. C. 350 i. Those provisions authorized personnel retired in 
lower ranks or grades to be advanced on the retired list to the highest 
grade or rank in which they served satisfactorily under a temporary 
appointment and to be paid retired pay based on the higher rank. 
Such persons hold the “office” of the permanent grade or rank in 
which retired within the meaning of the 1894 act. Compare 26 Comp. 
Gen. 271. Here, the officers are said to hold a dual status on the basis 
that provisions of law authorized their retirement in either status. 

The advantages of placing an officer on the retired list in a dual 
status, or on two retired lists, are not specified. We have grave doubt 
that such action is proper particularly where, as in the cases ap- 
parently contemplated by Committee Action No. 155, the retirement 
statutes involved both authorize retirement in the discretion of the 
Secretary concerned, upon the member’s request, based upon 20 years’ 
active service. No statutory provision has been found which ex- 
pressly authorizes the withholding of retired pay from an officer 
who is retired in a status generally entitling him to retired pay. In- 
sofar as the express provisions of the statutes are concerned, it would 
appear that if a member is retired in a particular status there would 
be no bar to his entitlement to the retired pay authorized for persons 
holding that status. However, we agree that the law does not con- 
template double payment of military retired pay based on the same 
military service and it would seem to follow that simultaneous re- 
tirement as a Regular warrant officer (under 10 U. S. C. 1293) and 
as a Reserve commissioned officer (under 10 U. S. C. 3911) is not con- 
templated by the law. 

Section 1371 of the new Title 10 requires that an eligible warrant 
officer be retired in the appropriate warrant officer grade unless he is 
entitled to “a higher retired grade under some other provision of 
law.” For that and other reasons a warrant officer of a regular com- 
ponent who holds a Reserve commission and whose service also makes 
him eligible for retirement as a Reserve commissioned officer under 
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section 3911, may be retired either as a Reserve commissioned officer 
or as a Regular warrant officer but when he is retired in one of such 
statuses based upon 20 years’ active service, it would be most anoma- 
lous if the law authorized him to be retired in the other status, also, 
based upon the same 20 years’ active service. The provision in section 
1401 requiring the payment of retired pay under the applicable for- 
mula most. favorable to the member—apparently contemplating a 
situation such as that discussed above with respect to the act of July 
24, 1941, as amended—does not permit payment to a retired Regular 
warrant officer of the retired pay of a Reserve commissioned officer 
since a person does not appear to be “otherwise entitled to retired pay” 
by reason of section 3911 unless he actually is retired as a Reserve com- 
missioned officer under that section. Both sections 1293 and 3911 
authorize retirement upon the officer’s request and an officer who is 
eligible for retirement in more than one status is entitled to request 
retirement in the status most favorable to him but, in our view, not 
in both statuses. 

It is not shown whether the officers who have been placed “on the 
retired list in a dual status” requested retirement as warrant officers, 
Reserve commissioned offiicers, or both. However, since a member 
who is both a Regular warrant officer and a Reserve commissioned 
officer is entitled to choose to be retired in one or the other of such 
statuses, the administrative action which has been taken in these 
cases and the acceptance of the higher retired pay will be regarded 
as effecting the retirement of the person concerned, with his consent, 
in the status which calls for the greater retired pay. 

Applying these principles to the questions presented, such questions 
are stated specifically and answered as follows: 

a. [Does the 1894 law apply] Where the retired pay as a warrant officer is 
$2,500 or more per annum and the pay as a Reserve commissioned officer is 
less than $2,500. 

The member is retired as, and holds the “office” of, a warrant officer 
of a regular component and thus is prohibited by the 1894 law from 
accepting a civilian office in the Federal Government. 

b. [Does the 1894 law apply] Where the retired pay as a warrant officer is 
canes $2,500 per annum and the retired pay as a Reserve officer is more than 

The member is a retired Reserve commissioned officer and in view 
of section 29 (d) of the act of August 10, 1956, above cited, he does 
not hold an “office” with the Federal Government by reason of his 


retired status and is exempt from the restrictions of the 1894 act. 28° 


Comp. Gen. 367, 368. 


ce. [Does the 1894 law apply] Where both amounts are $2,500 or more but 
the pay of the commissioned rank is higher. 


The answer here is the same as the answer to question b., 
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d. [Does the 1894 law apply] Where both [amounts] are $2,500 per annum 
or more but the pay of the warrant officer grade is higher. 


The answer here is the same as the answer to question a. 


e. [Does the 1894 law apply] Where both [amounts] are less than $2,500 per 
annum and the pay of the commissioned rank is higher. 


The 1894 act is not applicable. 


f. [Does the 1894 law apply] Where both [amounts] are less than $2,500 per 
annum and the pay of the warrant officer grade is higher. 


The member holds the “office” of a warrant officer and if the com- 
pensation of the civilian office is more than $2,500 he is barred from 
holding that office while remaining on the retired list. 21 Comp. Gen. 
1129. 


[B-129511] 


Military Personnel—Reserves—Lump-Sum Readjustment 
Payments 


A member of a Reserve component of the uniformed services who is released 
from active duty upon reaching the mandatory age limitation of 60 is considered 
to have been involuntarily released from active duty for entitlement to the lump- 
sum readjustment benefit in section 265 of the Armed Forces Reserve Act of 1952, 
as added by the act of July 9, 1956, and the denial of the member’s offer to serve 
an additional tour of active duty would not affect the right to a readjustment 
benefit. 


Members of a Reserve component of the uniformed services who have a dual 
status, as an officer and an enlisted or warrant officer, and who change from one 
active duty status to another are not involuntarily released from active duty for 
lump-sum readjustment payments as provided by section 265 of the Armed 
Forces Reserve Act of 1952, as added by act of July 9, 1956. 


To the Secretary of Defense, November 15, 1956: 


Further reference is made to letter of October 13, 1956, from the 
Assistant Secretary of Defense (Comptroller), requesting decision 
on three questions relating to entitlement to readjustment pay which 
have arisen under the act of July 9, 1956, 70 Stat. 517, and which are 
discussed in Committee Action No. 157 of the Military Pay and Allow- 
ance Committee, Department of Defense. 

Section 265 of the Armed Forces Reserve Act of 1952, as added by 
the act of July 9, 1956, Public Law 676, 50 U. S. C. 1016, provides, in 
pertinent part, as follows: 


(a) A member of a reserve component who is involuntarily released from 
active duty after the enactment of this section and after having completed 
immediately prior to such release at least five years of continuous active 
duty, except for breaks in service of not more than thirty days, as either an 
officer, warrant officer, or enlisted person, is entitled to a lump-sum read- 
justment payment computed on the basis of one-half of one month’s basic pay 
in the grade in which he is serving at the time of release from active duty for 
each year of active service ending at the close of the eighteenth year. For the 
purposes of eomputing the amount of readjustment payment (1) a part of a 
year that is six months or more is counted as a whole year, and a part of a year 
that is less than six months is disregarded, and (2) any prior period for which 
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severance pay has been received under any other provision of law shall be 
excluded. * * * 


(b) The following persons are not entitled to any payments under this 
section : 


* * * * + * * 


(4) A person who upon release from active duty is immediately eligible for 


retired pay, retirement pay, or retainer pay based entirely on his military service 
under any provision of law. 


* * * * . * a 


(h) For the purpose of this section, the term “involuntary release” shall in- 
clude release under conditions wherein a member of a reserve component, who 
has completed a tour of duty, volunteers for an additional tour of duty and the 


service concerned does not extend or accept the volunteer request of the member 
of the additional tour. 


The first two questions on which a decision is requested are as 
follows: 


1. Under the provisions of Section 265 of the Act of 9 July 1956, PL 676, 84th 
Congress, is a member of a Reserve component, who is released from active duty 
upon attainment of age 60 as required by the Reserve Officer Personnel Act of 
3 September 1954 (68 Stat. 1161) and who is not eligible for retired or retire- 


ment pay, considered involuntarily released and if otherwise qualified entitled 
to readjustment pay? t 


2. Would the answer to question 1 be the same if such member volunteered for 


an additional tour of duty and the service concerned did not extend or accept 
the volunteer request? 


Under the provisions of section 326 (a) of the Reserve Ovficer Per- 
sonnel Act of 1954, 68 Stat. 1161, 50 U. S. C. 1263 (a), a reserve officer 
in the grade of brigadier general or below is required to be discharged 
or transferred to the Retired Reserve, if qualified, on the last day of the 
month in which he reaches the age of 60. While it appears that such 
age limitation may be extended under certain circumstances (see sec- 
tions 328, 50 U.S. C. 1265, and 339, 50 U.S. C. 1279, of that act and 
decision to you of November 13, 1956, B-129339, 36 Comp. Gen. 390), 
if a reserve officer’s active duty status is not extended but is terminated, 
pursuant to section 326 (a), upon his reaching the age of 60, it is our 
view that he comes within the express provisions of Public Law 676, 
as a person involuntarily released from active duty, and that if he 
meets the qualifications set forth in such act, he is entitled to its bene- 
fits. An offer to serve for an additional tour of active duty, in a case 
not involving an exception to the mandatory age limitation would 
seem to be without significance and in our opinion would have no effect 


on the member’s right to readjustment pay. Questions 1 and 2 are 
answered in the affirmative. 


8. Does termination of a temporary appointment to reserve officer rank and pay 
made under Section 302, Officer Personnel Act of 1947 (Title 10 U. S. C. 5596), 
or relief from active duty of a reserve officer of the Army or Air Force, which 
results in no break in service but merely reverts the member concerned to 
his permanent reserve enlisted or warrant officer status in the Navy, or 
permanent regular warrant status in the Army or Air Force, as appropriate, pro- 


vide a basis for payment of lump sum readjustment pay pursuant to PL 676, 
supra? 


The legislative history of Public Law 676 clearly shows that read- 
justment pay was authorized as a means of providing some compensa- 
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tion to career reservists in readjusting to civilian life, when their 
active duty careers are terminated without fault on their part. See 
page 3, Report No. 2288, from the Senate Committee on Armed Serv- 
ices, to accompany H. R. 9952, later enacted into law as Public Law 
676, and letter of June 4, 1955, from the Secretary of the Army to the 
Speaker of the House of Representatives, published in such report. 
Also, it was held in our decision dated August 17, 1956, B-128741, 
36 Comp. Gen. 129, that all types of severance pay, including read- 
justment pay, have the general purpose of providing the person con- 
cerned with a sum of money to aid him in making the transition from 
military to civilian life. 

It is clear that a person having any dual status such as is described 
in question 3 and who is released from active duty as a reserve officer 
but continues on active duty in his other military status is not actually 
separated from active service and is not required to make the transition 
back to civilian life. It is believed that the Congress did not intend 
that readjustment pay be paid in such circumstances and that the con- 
clusion is required that members merely changing from one active- 
duty (officer) status to another active-duty (enlisted or warrant 
officer) status are not “involuntarily released from active duty” within 
the meaning of Public Law 676. Accordingly, question 3 is answered 
in the negative. 


[[B-128553] 


Transportation—Rates—Classification—Combination Arti- 
ele v. Single Unit Electric Power Plant, Mounted 

A self-propelled electric power plant which, according to the description in an 
operation and service handbook, consists of generator, generator drive and 
specially built truck so connected operationally and functionally that when the 
major parts are disassembled they are useless in their individual capacity with- 
out structural and. mechanical changes, may not be classified for freight rate 
purposes under the combination article rule as passenger vehicles but must be 


classified under the single unit rule as generators, engines and switchboards 
combined. 


To Illinois Central Railroad Company, November 19, 1956: 


Reference is made to your letter of July 5, 1956, file G-AFR-28612- 
A-WAG, requesting review of the settlement of June 5, 1955, which 
disallowed your claim for additional freight charges of $703.85, 
alleged to be due for the transportation of “8 Lse. GENERATORS 
OR MOTORS, OR GENERATORS & ENGINES COMBINED,” 
from Philadelphia, Pennsylvania, to Millington, Tennessee, under 
bill of lading N-31477247, in September 1953. 

For this service you claimed, originally, and were paid the sum of 
$807.21. Thereafter, by bill No. AF R-28612-A, you claimed an addi- 
tional amount of $703.85 and submitted in support of your claim an 
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Eastern Weighing and Inspection Bureau correction changing the 
description of the shipment to “8 LOOSE VEHICLES, MOTOR, 
AUTOMOBILES, PASSENGER, SET UP,” and indicating that 
the shipment should be rated under Rule 18 of the classification, the 
so-called “combination article rule.” You contend that on this basis 
the shipment is ratable as passenger automobiles. 

In your request for review you urge that the self-propelled power 
plant here involved was no more than an “ordinary” jeep, such as 
was considered in the so-called “jeep” case (Union Pacific Railroad 
Co. v. United States, C. Cls. No. 47643), with an electric generating 
plant mounted in such manner that if removed no material changes 
would be required to permit the “jeep” to perform its usual functions. 

The record shows that the articles shipped on Government bill of 
lading No. N-31477247, issued August 25, 1953, were procured under 
contract No. NOa(s) 51-1247r; that the shipment was tendered to the 
carrier at Philadelphia, Pennsylvania, on September 4, 1953, by O. E. 
Szekely and Associates, Inc. ; and that the articles comprising the ship- 
ment were marked “Contr NOa(s) 51-1247r.” This contract, entered 
into as of June 30, 1951, by and between the United States and O. E. 
Szekely and Associates, Inc., covered the purchase by the United 
States of 292 “Self-propelled electric power plants, Type NC-5,” and 
under the provisions of the contract the contractor was required to 
furnish “a reproducible copy” of a “Handbook of Operation and 
Service Instructions” to cover the “self-propelled electric power 
plants, Type NC-5.” 

The cited “Handbook,” bearing the reference “NAVAER 19-45- 
510,” and dated September 15, 1952, is entitled “Handbook Operation 
and Service Instructions—SELF-PROPELLED ELECTRIC 
POWER PLANT—TYPE NG-5,” and the title page shows that it 
was “PUBLISHED BY DIRECTION OF THE CHIEF OF THE 
BUREAU OF AERONAUTICS.” Section I of this publication 
contains the statement that “This handbook contains descriptive 
material, operation, service, and maintenance instruction for the 
Type NC-5 Self-Propelled Electric Power Plant manufactured 
by O. E. Szekely & Associates, Inc., Philadelphia, Pa.” Section 
II of the “Handbook” shows that “The Type NC-5 Self-Pro- 
pelled Electric Power Plant is a mobile unit * * *”; that “The power 
plant consists primarily of a 4 x 4 truck, a generator drive, a d-c gen- 
erator, an a-c generator,” etc.; and that “The vehicle is a specially- 
built, two-passenger 4 x 4 truck powered by a Ford eight. cylinder 
engine.” [Italics supplied.] “A generator mounting chassis, lo- 
cated between the seats, supports the two generators and the generator 
drive,” and the “transmission which incorporates the transfer case is 
designed to transfer engine power * * * tothe generator drive.” The 
description of the parts of the self-propelled electric power plant, and 
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of the manner in which they are connected and their functions and 
operational relationship to each other, serves to emphasize the unity 
of the complete article. Upon disassembly of the plant, each major 
part apparently would be just a part of the plant, and useless in an 
individual capacity without both structural and mechanical changes. 

It seems reasonable to conclude from the foregoing that the self- 
propelled electric power plant involved in this case was a single unit, 
for classification purposes, rather than a combination article and, con- 
sequently, the provisions of Rule 18 of the governing freight classi- 
fication would not apply in determining the charges for the transpor- 
tation involved. See, in this connection, Stewart and Stevenson Serv- 
ices, Inc. v. Baltimore and Ohio Railroad Company, 276 I. C. C. 156, 
157, and Harrison Construction Co. v. Cincinnati, N. O. & T. P. Ry. 
Co., 266 I. C. C. 313, 316-318. In the latter case it was held that a 
truck-mounted concrete mixer was a self-propelled concrete-mixing 
machine rather than a combination article and was subject to the rat- 
ing applicable on “machinery or machines, n. o. i. b. n.” See, also, 
Oakland Truck Sales Company v. Baltimore and Ohio Railroad Com- 
pany, et al., 270 I. C. C. 548. 

In accordance with the principles established in the above cases, the 
charges for this transportation were computed on the basis of the 
rating provided in item 15970 of Uniform Freight Classification No. 
1, for “Generators, engines and switchboards combined.” Since no 
other classification item has been claimed, or shown to be proper, for 
application on this shipment when treated as a single unit, the settle- 
ment, which was consistent with the foregoing, is sustained. 


[B-129572] 


Military Personnel—State National Guard Service—Retired 
Pay—Service Between January 1, 1933, and October 31, 
1934 


Commissioned and warrant officers who were in a federally recognized status 
in the National Guard on June 15, 1933, the date of the act which established 
the National Guard of the United States as a Reserve component of the Army of 
the United States, and who accepted appointments in the National Guard of 
the United States not later than October 31, 1934, are entitled to credit under 
Title III of the Army and Air Force Vitalization and Retirement Equalization 
Act of 1948, for such service from January 1, 1933 to October 31, 1934, the period 
which was not specifically included as creditable service in the 1948 act ; however, 
members who were not in a federally recognized status in the National Guard 
on June 15, 1933, and who subsequently received National Guard appointments 
are only entitled to service credit from the date of acceptance of the appointment. 


To the Secretary of Defense, November 19, 1956: 


Further reference is made to the letter of October 19, 1956, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
whether service as a federally recognized officer in an active status of 
the National Guard of a State during the period January 1, 1933, 
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through October 31, 1934, in cases where an appointment in the Na- of 
tional Guard of the United States was accepted not later than October th 
31, 1934, may be credited as satisfactory Federal service for retired 
pay purposes under section 302 of Title III of the act of June 29, re 
1948, 62 Stat. 1087, Public Law 810, 80th Congress, 10 U.S. C. 1036a. in 
A discussion on the question is set forth in Committee Action No. 156, fi 
Military Pay and Allowance Committee, Department of Defense, and p 
additional questions are there presented which require an answer only P 
if the basic question is answered in the negative. S 
Section 302 of the act of June 29, 1948, authorizes the granting of d 
retired pay beginning at age 60 to any person who completes twenty c 
or more years of satisfactory Federal service as there defined. Section Ss 
806, 10 U. S. C. 1036e, provides in pertinent part as follows: C 
For the purposes of this title— I 
. > . s c . e 


(ce) Service in a reserve component, as used in this title, shall consist of service 
in the following organizations, and shall be deemed to be Federal service for the 
purposes of this title— 
(1) the National Guard of the United States; 
(2) the National Guard while in the service of the United States; 
(3) the federally recognized National Guard prior to 1933; 
(4) a federally recognized status in the National Guard prior to 1933; * * * 
Sections 70 and 73 of the National Defense Act, approved June 3, 
1916, 39 Stat. 201, 32 U. S. C. 123, 112, respectively, provided for en- 
listments “in the National Guard of the United States” and oaths for 
officers to discharge faithfully the duties of their office “in the Na- 
tional Guard of the United States.” However, the National Guard 
of the United States was first expressly named as a component of the 
Army of the United States by the act of June 15, 1933, 48 Stat. 153, 
10 U. S. C. 38. It thus appears that the 1933 act did not create 
the National Guard of the United States, but rather established that 
organization as a reserve component of the Army of the United States 
in order to make it immediately available upon the declaration of an 
emergency, thereby eliminating the delay incident to a draft. Section 
11 of the 1933 act, 32 U. S. C. 113a, provided that officers of the Na- 
tional Guard in a federally recognized status on the date of its ap- 
proval should take the prescribed oath of office and should be ap- 
pointed in the National Guard of the United States in the same grade 
and branch within a time limit to be fixed by the President and, in 
the meantime, should continue to enjoy all the rights, benefits, and 
privileges conferred by that act. 
The establishment of the National Guard of the United States as . 
a reserve component of the Army of the United States was an- 
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nounced by War Department General Orders No. 3, dated April 4, 
1934. By direction of the President each qualified commissioned offi- 
cer, not above the grade of colonel, and each qualified warrant officer 
of the National Guard, not already appointed in the National Guard 
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of the United States, was appointed therein, subject to acceptance of 
the appointment on or before October 31, 1934. 

It is stated that the Departments of the Army and Air Force cur- 
rently credit commissioned and warrant officers federally recognized 
in the National Guard prior to June 15, 1933, with satisfactory service 
from the date of Federal recognition regardless of the date the ap- 
pointment in the National Guard of the United States was accepted ; 
persons originally appointed in the National Guard of the United 
States subsequent to June 15, 1933, are credited with service from the 
date of acceptance of such appointment. The Navy Department 
credits persons with prior service in the National Guard of the United 
States from the date of Federal recognition provided the officers ac- 
cepted the National Guard of the United States appointment not 
later than October 31, 1934. 

A strict literal interpretation of the language used in sections 302 
(a) and 306 (c) of the act of June 29, 1948, 10 U.S. C. 1036a (a), 1036e 
(c), respectively, would require a negative answer to the question pre 
sented. It is a settled rule of statutory interpretation, however, that 
the literal meaning of a statute need not be followed if so doing would 
achieve a result contrary to its evident purpose and legislative intent 
(United States v. Saunders, 22 Wall. 492; United States vy. American 
Trucking Association, Inc., 310 U.S. 5384; United States v. Katz, 271 
U.S. 354). Also, while we recognized the existence of the rule that 
a case or class of cases omitted or unprovided for by statute should be 
held to be intentionally omitted, there is substantial support for the 
view that such rule is not for application if by any reasonable con- 
struction the statute may be read to avoid it. 22 Comp. Gen. 37. If 
the statute were literally interpreted, National Guard service during 
the period January 1 to June 14, 1933, would be excluded. There is, 
however, no such express exclusion in the statute and there is nothing 
in the legislative history evidencing such a legislative intent. On the 
contrary, it reasonably appears from the act as a whole that the Con- 
gress intended that National Guard service during that period, other- 
wise ereditable, should be counted. 

Such doubt as there may have been in that respect apparently has 
been set at rest by Public Law 1028, 84th Congress, approved August 
10, 1956, revising, codifying, and enacting without substantive change 
Titles 10 and 32 of the United States Code. Section 1332 (a) of the 
new Title 10 provides: 

Except as provided in subsection (b), for the purpose of determining whether 
a person is entitled to retired pay under section 1331 of this title, his years 
of service are computed by adding— 

(1) his years of service, before July 1, 1949, in— 
(A) the armed forces; 
(B) the federally recognized National Guard before June 15, 1933; * * * 


(C) a federally recognized status in the National Guard before June 15, 
1933; * * * 
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The purpose of the changes in dates is explained in House Report No. 
970 and Senate Report No. 2484 on H. R. 7049, which became Public 
Law 1028, as follows: 

In subsection (a) (1) (B)-(C), the words “June 15” are inserted to reflect 
the exact date of the change in National Guard status made by section 5 of the 
Act of June 15, 1933, ch. 87, 48 Stat. 155, which established the National Guard 
of the United States as a reserve component of the Army. 

That the Congress did not intend National Guard service during 
the period here involved to be excluded in determining qualification 
for Title III retired pay and in the computation of the amount of 
retired pay appears reasonably clear from (1) the 1948 act as a 
whole, (2) the provisions of section 306 (d), 10 U. S. C. 1036e (d), 
of that act including within the term “active Federal service” all 
periods of annual training duty, all prescribed periods of attendance 
at designated service schools, and all active duty under competent 
Federal orders, (3) the fact that such National Guard service was 
not expressly excluded by section 306 (e) or section 306 (f) of that 
act, 10 U. S. C. 1036e (e), 1036e (f), respectively, which sections do 
exclude certain other types of service, and (4) the fact that the 
Congress in revising and enacting into law Title 10 and Title 32 of 
the United States Code expressly provided for counting federally 
recognized service in the National Guard until the date on which the 
National Guard of the United States was established as a reserve 
component of the Army of the United States, with the knowledge that 
there was a hiatus between that date and the first date on which ap- 
pointments in the National Guard of the United States were effected, 
apparently regarding it unnecessary to specify any later date for 
counting federally recognized National Guard service. While sec- 
tions 306 (e) and 306 (f) of the 1948 act were not expressly stated as 
enumerating the only exclusions of reserve component service, section 
1332 (b) of the new Title 10 seems to be intended as a reasonably 
comprehensive listing of the types of reserve component service that 
may not be included in computing a person’s service under section 
1332 (a) for the purpose of determining whether he is entitled to 
retired pay. Also section 1334 further provides that service in an 
inactive status and time spent after retirement or transfer to the 
Retired Reserve is not creditable toward years of service for the pur- 
poses here involved. 

In view of the foregoing and since the statute provides for the count- 
ing of federally recognized National Guard service until the National 
Guard of the United States was established as a reserve component 
of the Army of the United States and expressly enumerates the re- 
serve service that Congress apparently intended should be excluded, 
it appears reasonably clear that Congress intended that the questioned 
service should be counted for retired pay purposes even though the 
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statute does not expressly so provide. Considering the provisions of 
the 1948 and 1956 acts in conjunction with the provision in section 11 
of the act of June 15, 1933, to the effect that National Guard officers 
should continue to enjoy all the rights, benefits, and privileges con- 
ferred by that act, we believe we are warranted in giving and, there- 
fore, do give an affirmative answer to the basic question presented. 

With respect to persons who were not in a federally recognized 
status in the National Guard on June 15, 1933, however, section 12 
of the 1933 act, 32 U. S. C. 113, provided that its provisions should not 
apply to any person therafter appointed as an officer in the National 
Guard until he had passed such tests as to physical, moral, and profes- 
sional fitness as the President should prescribe, that upon being found 
qualified a certificate entitling the holder to federal recognition would 
be issued, and that “Upon being federally recognized such officers and 
warrant officers may be appointed in the National Guard of the United 
States.” The 1933 act provided that persons appointed in the National 
Guard after June 15, 1933, must first qualify for appointment and fed- 
eral recognition, and only after being appointed in the National Guard 
and federally recognized were they appointed in the National Guard of 
the United States, which latter appointments were effective only from 
the date of acceptance. Persons not in the National Guard on June 15, 
1933, may not count for Title III retired pay purposes National Guard 
service prior to appointment in the National Guard of the United 
States. Hence, in any case where a person who was not a member of 
the National Guard on June 15, 1933, has been credited for such retired 
pay purposes with National Guard service performed after that date 
and prior to his appointment in the National Guard of the United 
States, a correction respecting his status and his retired pay rate should 
be effected on the basis of excluding the National Guard service so 
credited. Such corrective action would, of course, be effective as 
of the first date for which the person received retired pay, and any 
overpayment resulting from the correction should be collected unless 
the necessity for that action is obviated through action by the appropri- 
ate board for the correction of military or naval records. 


[B-129560] 


Alaska—Courts—Fines—Disposition 


Fines collected by the District Court of Alaska as a result of civil and criminal 
actions which are appealed from city magistrate courts, and which are tried 
de novo, are to be regarded as fines imposed by the new and distinct judgment 
of the District Court, regardless of whether the fine is in the same or a dif- 
ferent amount as originally imposed, and, therefore, such fines are for deposit 
and use by the District Court pursuant to 48 U. 8S. C. 106 rather than for deposit 
and use by the municipality. 
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To the Director, Administrative Office of the United States Courts, 
November 20, 1956: 


In a letter of October 18, 1956, from the Acting Director, a request 
was made for our views regarding the disposition of fines collected in 
cases appealed to the District Court of Alaska from a city magistrate. 
The Manager for the city of Anchorage asserts that such fines, which 
were imposed originally in the local magistrate’s court, should be 
deposited in the city treasury. A contrary view is advanced by the 
clerk of one of the divisions of the District Court, who expresses the 
view that under the law such fines should be handled as other moneys 
received by him. 

Title 48, United States Code, section 106 specifically provides that 
“fines imposed for failure to pay license taxes” which are collected by 
the clerks of the District Court of Alaska are not to be applied to inci- 
dental expenses of the District Court but that “fines imposed and col- 
lected for failure to pay license taxes shall be disposed of as provided 
by law for the disposition of such license taxes.” [Italics supplied.] 

The italicized language was enacted by the act of June 13, 1940, 54 
Stat. 384. The legislative reports on that act show that license moneys 
to carry on a business, trade, or occupation in an incorporated town in 
Alaska are paid over to the treasurer of the town for school and munici- 
pal purposes [35-1-52, Alaska Compiled Laws]; and that moneys 
from license fees to carry out such pursuits outside incorporated towns 
are deposited into the United States Treasury in the Alaska fund and 
used for schools, relief, and roadway purposes [35-1-51, Alsska Com- 
piled Laws]. The reports further show that where business was car- 
ried on without a license, while fines equal or in excess of the license 
fees were provided for and collected, the moneys were not applied to 
the benefit of the local communities but used for the incidental expenses 
of the District Court. The Congress provided that the fines—which 
in one sense represented taxes—should be made available for the bene- 
fit of the Territorial and municipal governments. Fines arising from 
failure to pay such license fees collected by the clerks of the District 
Court of Alaska—and without regard to whether the proceeding in 
the District Court is an original action or an appeal from a magistrate’s 
court—are required to be so treated. However, it is assumed that the 
fines, the disposition of which is in dispute, are assessed for reasons 
other than the failure to secure business and professional licenses, 
the question being as to whether such other fines in cases appealed 
froin a city magistrate are to be deposited in “Fund C” established 
pursuant to 48 U. S. C. 106—available for incidental expenses of the 
proper division of the District Court, the balance to be credited to 
the United States—or are to be turned over to the treasury of the 
involved city for municipal purposes, 
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Section 3 of the act of August 24, 1912, 37 Stat. 512, 48 U. S. C. 23, 
80—the act which created the legislature of the Territory of Alaska— 
provides that the Constitution of the United States and all laws 
thereof not locally inapplicable shall have the same force and effect 
as elsewhere in the United States and that the legislature shall pass 
no law depriving the judges and officers of the District Court of 
Alaska of any authority, jurisdiction, or function exercised by like 
judges or officers of district courts of the United States. Section 9 
of that act, 48 U. S. C. 77, limits the legislative power of the Territory 
to lawful subjects of legislation not inconsistent with the Constitution 
and laws of the United States and provides that all laws passed by 
the Territory inconsistent with that section shall be null and void. 
While the act of August 29, 1914, 38 Stat. 710, 48 U. S. C. 91, provides 
that nothing in the act of August 24, 1912, shall be construed to pre- 
vent courts within their jurisdictions in the Territory from enforcing 
laws passed by the Territorial legislature within the powers con- 
ferred upon it by the Congress nor prevent the legislature from passing 
laws imposing additional duties on clerks of the District Court and 
certain other judicial officers, the legislature of the Territory could not 
properly pass a law inconsistent with the laws of the United States, of 
which 48 U. S. C. 106 is, of course, a part. That section of the code 
provides that a clerk of the District Court shall collect “all moneys 
arising from the fees of his office, from licenses, fines, forfeitures, 
judgments, or on any other account authorized by law to be paid to or 
collected by him, and shall apply the same, except the money derived 
from licenses and fines imposed for failure to pay license taxes, to 
the incidental expenses of the proper division of the District Court” 
[with certain exceptions not here material] and “any balances remain- 
ing in the hands of the clerk shall be by him deposited to the credit 
of the United States.” A requirement that the District Court pay 
over fines of the character here involved to a municipality for munici- 
pal purposes is, of course, inconsistent with 48 U. S. C. 106 making 
fines of the District Court available for the incidental expenses of the 
court and requiring any balance to be deposited into the Federal 
treasury (Federal purposes) and would be beyond the scope of the 
authority of the Territorial legislature and null and void. 

The contentions of the Manager of the city of Anchorage, that fines 
collected by the District Court on appeal from a city magistrate’s fine 
should be paid to the town, are based upon Section 16-1-35 of the 
Alaska Compiled Laws, as amended by 44 S. L. A. 1953, laws of the 
Territorial legislature. The section involved deals with powers of city 
councils of first-class cities in Alaska and provides for penalties for 
violation of municipal ordinances. It is therein provided “All fines 
and costs imposed and collected for violation of municipal ordinances 
shall belong to the municipality and be paid over to its Treasury.” 
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Municipal magistrates for first-class cities are provided for in section 
16-1-67 to 70 of the same code, it being provided in the last section 
that: 

* * * The municipal magistrate shall have jurisdiction of all actions for vio- 
lation of municipal ordinances and appeals shall lie from his judjyments to the 
district court in the same manner as appeals from the judgments of a justice 
of the peace. * * * 

Information concerning appeals from judgments of a justice of the 
peace is found in Titles 67 through 69, inclusive of the Alaska Com- 
piled Laws. Title 68 concerns “Civil Procedure” and Title 69 per- 
tains to “Criminal Procedure.” At section 68-9-10 we find— 

When appeal perfected: Trial de novo. Upon the filing of the transcript with 
the clerk of the district court the appeal is perfected, and the action shall be 
deemed pending and for trial therein as if originally commenced in such court, 
and the district court shall proceed to hear, try, and determine the same anew, 
without regarding any error or other imperfection in the original summons and 


the service thereof, or on the trial, judgment, or other proceeding of the justice 
or marshal in relation to the cause. 


Moreover, section 69-6-8 provides : 


When appeal deemed perfected: Amendment of pleadings. That from the 
filing of the transcript with the clerk of the district court the appeal is perfected, 
and the action is to be deemed pending therein and for trial upon the issue tried 
in the justice’s court. The appellate court has the same authority to allow an 
amendment of the pleadings on an appeal in a criminal action that it has on an 
appeal in a civil action. 


Among the notes of decisions following this latter section are these: 


On appeal to the district court, the case is to be tried de novo as if originally 
initiated in such court. United States v. Meyers (1903) 2 A 158; United States 
v. Sharp (1921), 6 A 408. 


Upon appeal, trial de novo in the district court is given as a matter of absolute 
right. Jorge, Application of (1945), 10 A 633, 639. 

Thus, cases both civil and criminal which are appealed to the Dis- 
trict Court are tried de novo. Such a trial in the appellate court is 
one had as if no action whatsoever had been instituted in the court 
below. On such a trial the judgment of the lower court is not 
reviewed and reversed or affirmed. The perfection of the appeal 
vacates the lower court’s judgment and a new, distinct, and independ- 
ent judgment—as may be required by the merits shown on the new 
trial—is rendered by the appellate court. Lott v. /llinois Central R. 
Co., 10 So. 2d 96; State v. Kool, 140 P. 2d 737; and Hall v. McKee, 179 
S. W. 2d 590. Accordingly, when the clerk of the District Court col- 
lects the fine in an appeal from the magistrate’s court, he is not col- 
lecting the fine imposed by the court below but the fine imposed by the 
new and distinct judgment of the District Court rendered after con- 
sideration of the merits of the trial de novo; and this is so whether the 
fine is in the same or a different amount from that originally imposed 
by the magistrate’s court. Thus, the fine is a District Court fine and 
is required to be disposed of as provided by 48 U. S. C. 106 by deposit 
to “Fund C” and we construe the requirement of the Alaskan legis- 


Com, 


lati 
pai 
of t 
an 

the 








Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 415 


lature that “all fines * * * shall belong to the municipality and be 
paid over to its Treasury as not affecting fines collected by the clerks 
of the District Court of Alaska even though the municipal court, had 


an appeal not been taken to its judgment, would have been bound 
thereby. 


[B-129041} 


Contracts—Specifications—Descriptive Data—Failure to 
Furnish vy. Blanket Offer of Compliance 

The failure of a bidder to comply with an invitation requirement specifically 
calling for descriptive data which is deemed material and which will be con- 
sidered in the evaluation of bids is not overcome by the bidder’s blanket offer 
to comply with the specifications, nor may such failure be waived by the con- 


tracting officer under an invitation which reserved to the Government the right 
to reject bids not in compliance with the requirements. 


To the Secretary of the Interior, November 21, 1956: 


A letter from the Administrative Assistant Secretary of October 1, 
1956, requests a decision as to whether we would be required to object 
to the rejection of the bid of the American Elin Corporation of New 
York made pursuant to invitation No. DS-4712 for furnishing hy- 
draulic turbines for the Wanship and Gateway Power Plants under 
the circumstances set out below. 

Bids were opened by the Bureau of Reclamation on July 17, 1956, 
at Denver, Colorado. The American Elin Corporation, the low bid- 
der by a substantial margin, proposed to furnish turbines to be manu- 
factured by a West German concern. Pursuant to the terms of the 
invitation, Elin had submitted certain data concerning the turbines 
proposed to be furnished. These data disclosed that the turbines 
offered in Elin’s bid deviated materially from important requirements 
of the invitation. Other data required to be furnished by the bidder 
were not submitted. However, Elin’s bid was accompanied by a cover 
letter which stated “If there should be any discrepancy between our 
proposal specification and your specified requirements of Invitation 
DS~4712, the latter shall alone prevail and we are both willing and 
able to fully meet them.” 

Your letter further states: 

Without in any way questioning the fact that the general declaratory com- 
pliance statement is made in good faith, nevertheless the fact that in this pro- 
curement for specialized equipment, the bidder has made specific, material 
deviations and omissions in its bid, necessarily raises the possibility that there 
may subsequently occur an unwillingness or inability on the part of the bidder 
to abide by its general stipulation. If such occurs, it may not be revealed 
until long after the award of contract, and thus there could result protracted 
delays, even default and termination. In situations such as here involved, 
where there is a relatively tight time schedule of procurement and installation 
and where correlation of manufacture and installment with other contractors 


is of obvious necessity, such delays may prove costly and otherwise burdensome 
to the Government. From this standpoint, in cases involving not commercial 
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or standard products but highly specialized equipment, a rule that a general 
statement of willingness to comply is to be regarded as overcoming material 
deviations from particular requirements of the specifications is decidedly 
undesirable. 


The question as to the effect of a blanket offer to comply with the 
terms of the specifications, notwithstanding that the detailed matter 
furnished by the bidder as required by the invitation does not comply, 
has been before our Office in the past. In 10 Comp. Gen. 160, and in 
A-68974, February 17, 1936, and May 16, 1936, we held that such 
bids were responsive to the invitation. We do not feel that these de- 
cisions are controlling here, however, because in our view it does 
not follow that a general compliance offer cures the bidder’s omissions 
referred to in your letter resulting from its failure to furnish com- 
plete descriptions, general drawings, photographs or cuts covering 
the general construction and approximate dimensions of the turbines 


as specifically required by paragraph B-4 of the specifications which 
reads as follows: 


B-4. Data required of bidders. Each bidder shall submit with his bid, in 
duplicate, complete descriptions, including general drawings and photographs 
or cuts, covering the general construction and approximate dimensions of the 
apparatus that he proposes to furnish. Each bidder shall state the kinds of 
materials to be used, the physical properties of the materials and the maximum 
unit stresses to which the materials will be subjected when operating under 
the most severe conditions, for all parts of the apparatus, the dimensions ot 
which are determined primarily by the stresses to which the said parts are sub- 
jected. Each bidder shall fill in the applicable blank spaces under “Services of 
Erecting Engineer,” “Warranted Characteristics,” and “Data to be Furnished by 
Bidder.” Bidders shall furnish with their bids, in duplicate, curves showing 
expected efficiency, gate opening, and discharge (in cubic feet per second) with 
reference to horsepower output. These curves shall be plotted for effective 
heads of 75, 95, 116, 130, and 140 feet (Item 1) ; and 140, 145, and 148 feet (Item 
2). The curves shall cover the full range of capacity from o to full load. Bids 
that do not comply with the above requirements may not be considered. [Italics 
supplied. ] 


We have held that the failure of a bidder to submit “descriptive 
literature” or samples with his bid, as required by the invitation, may 
be waived as an informality where the advertised specifications fully 
set forth the requirements of the Government and the bidder proposes 
to meet the specifications. B-125148, November 23, 1955; 17 Comp. 
Gen. 940. However, as pointed out on page 944 of the latter decision: 


It may be that in exceptional cases where, due to the intricacy, novelty, etc., 
of the article to be purchased, the specifications cannot be stated with sufficient 
certainty to warrant the acceptance of a bid without the prior submission of a 
sample to show exactly what the bidder proposes to furnish, or in other cases, 
due to the particular needs of the Government, it would not be to the interest of 
the Government to waive the failure to submit a sample, and in such cases, 
where such circumstances are established, this office would not be required to 
object to the acceptance of a higher bid because the low bidder failed to submit 
the required sample before the bids were opened. * * * 


Along the lines of the reasoning in that decision, we recognize that 
where, as here, there is involved the procurement of highly specialized 
equipment, an administrative agency properly may deem the supply- 
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ing of descriptions, etc., as essential to its determination as to whether 
the proposed equipment meets the requirements of the Government, 
and to enable it to intelligently conclude precisely what the bidder 
proposes to furnish and what the Government would be binding itself 
to purchase by the making of an award. In such circumstances, in 
our view it is appropriate for the invitation to condition the considera- 
tion and evaluation of a bid upon the furnishing of descriptive data. 
That seems to have been done here, since the above quoted paragraph 
B-4 of the specifications requires in mandatory terms that the descrip- 
tive data “shall” be submitted with the bid and specifically warned that 
bids failing to comply with this requirement “may not be considered.” 

In a recent decision (B-128541, November 6, 1956, 36 Comp. 
Gen. 376), we pointed out that it is not only proper but desirable to 
spell out in invitations for bids the effect of a failure to supply descrip- 
tive material where such material is considered essential. It was 
stated therein that: 

* * * while we perceive no objection to stipulating that a bidder must furnish 
certain descriptive data with its bid, it is recommended that in future procure- 
ments when it is deemed desirable to require such material, there be included 
in the invitation a definite statement as to the purpose and effect of such require- 
ment, and particularly to what extent the matter furnished thereunder will be 
considered in the evaluation of the bids. In other words, we feel that the invi- 
tation should either (1) distinctly point out that, notwithstanding a variance 
between the specifications and descriptive material furnished, the specifications 
will be controiling, or (2) where descriptive material is deemed essential, con- 
tain an affirmative statement to the effect that such material will be in strict 
compliance with the specifications and that a failure to submit such material 
with the bid or a failure of the material submitted to comply strictly with the 
specification requirements, will preclude consideration of the bid as not con- 
forming to the invitation. 

In view of the foregoing, we think it must be concluded that a 
blanket offer to comply with specifications cannot overcome or render 
nugatory either the specific requirement in an invitation for the fur- 
nishing of descriptive data which is deemed material, or the provisions 
thereof relating to the extent to which such data will be considered 
in the evaluation of bids. 

So far as the present case is concerned, as heretofore indicated, 
the letter of October 1 states that the American Elin bid did not 
include complete descriptions, general drawings, photographs or cuts 
covering the general construction and approximate dimensions of the 
turbines proposed to be furnished as required by paragraph B-4. 
Further, it is stated that curves furnished by American Elin did not 
show gate openings nor did they cover the full range of capacity from 
149 to full load as required by the invitation; and in addition, a curve 
plotted for an effective head of 75 feet for item one was not submitted. 
It was stated that “lack of this material prevented appraisal of dif- 
ficulties to be encountered in obtaining compliance with stress re- 
quirements.” 
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In a supplmental letter of November 1, 1956, from your Department, 
the foregoing omissions were referred to and there was cited an addi- 
tional omission as follows: 

Also, the invitation provides for acceptance tests conducted in accordance 
with the latest Test Code for Hydraulic Prime Movers of the American Society 
of Mechanical Engineers, or that the test methods and equipment used shall be 
mutually agreeable to both contracting parties. The American Elin proposal 
states “The efficiencies are valid without tolerance; inaccuracy of measuring 
is considered in accordance with Swiss Rules for Water Turbines No. 178B.” 
The contracting officer has no information regarding the Swiss Rules and the 
Elin bid omitted stating whether and to what extent the Swiss Rules differ from 


the ASME Code. Therefore, no appraisal of the Elin warranty value has been 
made. 


It is stated in the letter of November 1 that the contracting officer 
has advised that because of the omissions above referred to the “essen- 
tial characteristics of the turbines offered by American Elin could not 
be determined at the time of bid opening.” 

Moreover, it is noted that paragraph B-5 of the specifications re- 
quires that the successful contractor must supply preliminary draw- 
ings within 60 days of receipt of notice of award, these drawings to 
show sufficient overall dimensions to enable the Government to com- 
plete the design of the installation. It is further provided in the 
same paragraph that if the contractor fails to furnish the drawings 
within the 60-day period, “the data furnished with the bid will be 
considered firm values, and no change in the data will be permitted.” 
One of the apparent purposes of the requirement for drawings, photo- 
graphs, etc., to be submitted with the bid was to protect the Govern- 
ment against the failure of the successful contractor to provide the 
drawings required under B-5 within the requested time. Paragraph 
B-5, however, gives no protection to the Government if the award 
he made to a bidder who failed to furnish with his bid the information 
required by paragraph B-4. 

Accordingly, and since paragraph B-4 specifically reserves to the 
Government the right to reject bids not complying with the require- 
ments stated in that paragraph, the conclusion appears to be required 
that the failure to submit the information specified should not be 
waived and, therefore, that the bid of American Elin should be 
rejected. 

By letter of November 16 your Department forwarded here certain 
material transmitted by American Elin Corporation’s letter of Oc- 
tober 26, 1956, to the Assistant Commissioner and Chief Engineer, 
which material, the latter official reports, “would suffice to supply all 
of the important omissions from the bid” which were pointed out 
in your Department’s letter of October 1. However, in the view 
we take that by failing to submit the material in question with its 
bid the bidder did not comply with an essential requirement of the 
specifications, and that such omission should not be waived, it is 


i im Am JI 2s otnse«cts, se. A&A 


ee ee ae Sa ee ll a 








Sse Pe © 


— = 


vv wee wa 


Se oe 


Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 419 


apparent that to now accept and consider such material would be 
tantamount to permitting a bidder to change his bid after bid open- 
ing which is, of course, unauthorized. Cf. 33 Comp. Gen. 421; 34 id. 
24; and particularly 35 éd. 98. 

The enclosures furnished with the letters of October 1 and Novem- 
ber 16 are returned as requested. 


[B-129243] 


Compensation—Wage Board Employees—Downgrading— 
Advance Notice Requirement 

Action of a subordinate officer in ordering an immediate reduction in compensa- 
tion of Naval Academy laundry employees based on correction of ratings without 
compliance with the 30 days’ advance notice requirement in the regulations 
applicable to wage board employees, whose compensation is fixed pursuant to 
the act of July 16, 1862, 34 U. S. C. 505, is without legal force and effect and the 


employees may receive the wages of their former ratings during the premature 
reduction period. 


To Secretary of the Navy, November 21, 1956: 


On September 13, 1956, the Assistant Secretary of the Navy (Finan- 
cial Management) requested our decision concerning the proper rate 
of compensation payable to certain employees of the Naval Academy 
Laundry during the period they were reduced in compensation without 
their first being given the 30 days’ advance notice prescribed in Navy 
Civilian Personnel Instructions 160.5-26(1). 

The Assistant Secretary advises that as a result of a Navy-wide 
survey of positions in the Laundry and Commissary Services and a 
wage survey conducted in the Baltimore, Maryland, area, your Depart- 
ment promulgated in September 1955 a revised list of authorized 
ratings and a revised schedule of wages for the Naval Academy 
Laundry. A further result of the study was the determination that 
the subject employees were “misassigned” and that the conversions 
to new ratings constituted “corrections of misassignments.” In carry- 
ing out the conversions, the employees were verbally notified on Octo- 
ber 1, 1955, by the Industrial Relations Officer that their ratings would 
be changed and that they would be “downgraded” in pay. The re- 
duction in pay was made effective October 17, 1955. When it was 
realized by the Industrial Relations Officer at the Naval Academy that 
the advance netice previously mentioned had not been given, steps 
were taken on April 12, 1956, to rescind the earlier actions and then 
to reinstitute the proper ratings after due notice. It is stated that 
some of the employees have veterans preference entitling them to the 
benefits of section 14 of the Veterans Preference Act of 1944, as 
amended, 5 U. S. C. 863, while others are nonveterans. 
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We understand from informal contact with members of your De- 
partment that the employees here involved previously had been as- 
signed ratings under the general category, Laborer, Helper and 
Mechanic Service, but that as a result of the position survey your 
Department determined that ratings under the specific category, 
Laundry Service, were more properly applicable. 

Since the matter presented involves reduction in compensation and 
not removal, discharge, suspension, or furlough without pay, the “back 
pay” provisions of section 6 (b) of the act of August. 24, 1912, as 
amended, 5 U. S. C. 652 (b), do not apply to either the veterans or 
nonveterans. 28 Comp. Gen. 200, 205; Gregory v. United States, 123 
C. Cls. 794. Furthermore, since, as the Assistant Secretary points out, 
the preferenve employees were not retroactively restored pursuant to 
an order of the Civil Service Commission (none of such employees 
having appealed to the Commission), there is no basis for applying 
our decision in 34 Comp. Gen. 563. However, as we shall explain be- 
low, we are of the opinion that the disposition of the matter is con- 
trolled by considerations other than those just mentioned. 

The employees here involved appear to fall within the class usually 
referred to as “ungraded” or “wage-board” employees whose com- 
pensation is fixed pursuant to the act of July 16, 1862, 12 Stat. 587, 
34 U. S. Code 505, which provides in substance for the fixing of the 
wages of “Navy Yard” employees on a prevailing-rate basis, to be 
determined by the Commanders of the Navy Yards, subject to the 
approval and revision of the Secretary of the Navy. Regulations 
promulgated in Navy Civilian Personnel Instructions by or under 
authority of the Secretary of the Navy prescribe the procedures and 
other matter incident to the making and effectuation of wage rate 
determinations under the statute. Reference may be raade particu- 
larly to the provisions of the regulations for keeping ungraded posi- 
tion ratings current (MCPI 250.3-6) and for ungraded maintenance 
review (MCPI 250.3-7, e¢ seg.) having for their principal purpose 
the detection and correction of misassignments. “Misassignment” is 
defined in NCPI 250-1-2 j as an assignment of an employee to work 
inappropriate to his rating, except where such assignment is an au- 
thorized detail. 

Obviously the wage rates of employees under the 1862 statute are 
subject to administrative discretion, the final authority being vested 
in the Secretary of the Navy. It seems reasonable to conclude that 
the authority to prescribe rules for determining the effective dates 
(other than retroactive) of wage rate changes is an incident of the 
discretion vested in the Secretary of the Navy by the statute, and that 
a departure by a subordinate from such rules in attempting to change 
an employee’s wage rate without a change in duties, is ineffective. It 
is implicit in the submission of the present matter for our decision, 
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as well as in the action taken locally to rescind the decrease, that the 
Department of the Navy regards the regulations in NCPI 160.5-2 
b(1) concerning advance notice of decrease in rate of compensation 
as an integral part of the wage-fixing procedures under the statute. 

In view thereof, we hold that the purported changes in ratings with 
the attendant reduction in compensation without compliance with the 
advance notice requirements had no legal force and effect. It follows 
that the subject employees may be paid the compensation attaching to 
their former ratings for the period prior to the date the wage rates 
were effectively reduced after compliance with the notice requirements 
of the regulations, less the amount already received for such period. 
The amounts due may be computed upon the basis of the revised wage 
schedule which became effective October 17, 1955. 

We should emphasize that our decision herein relates specifically 
to the circumstance in which there is a decrease in rate of pay without 
a change in duties and is not necessarily for application in the cases 
where the change in rate of compensation is an incident of a change 
in duties. 


[B-129607] 


Federal Employees—Mileage and Per Diem—Cancellation 
of Temporary Duty Orders After Commencement of 
Travel—Payment Basis 

Employees who, after premature departure for temporary duty station by 
privately owned automobile and while on annual leave at point beyond tem- 
porary duty station, received notice of cancellation of travel orders may have 
premature travel in anticipation of temporary duty assignment regarded as 
official travel and may receive mileage and per diem on basis of time and 
distance required to travel by automobile from headquarters to temporary duty 
station and return over usually traveled highway route. 


To Major A. S. Donnelly, Department of the Army, November 21, 
1956: 


Reference is made to your letter dated September 18, 1956, 
ORDBA-AA, forwarded here through the Chief of Finance, Depart- 
ment of the Army, transmitting for advance decision vouchers cover- 
ing travel performed by Mr. Edward W. Tighe and Mr. Samuel J. 
Brick, employees of the Frankford Arsenal, Philadelphia, Pennsyl- 
vania, incident to proposed temporary duty at the Turtle Mountain 
Ordnance Plant, Rolla, North Dakota. 

The employees were given travel orders dated July 30, 1956, direct- 
ing them to proceed from Philadelphia to Rolla for a period of 
temporary duty of about 90 days to acquire skills necessary for the 
establishment of certain production facilities. The order directed 
the travel to begin on or about August 10, 1956; however, the employ- 
ees received verbal instructions that the temporary duty at Rolla 
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would commence on August 13, 1956. Travel by privately owned 
vehicle was authorized. Originally the orders indicated that reim- 
bursement was to be limited to the cost to the Government of travel 
by usual common carrier. Prior to the commencement of travel, 
however, this limitation was deleted in view of the fact that Mr. 
Tighe would be a passenger in a car to be driven by Mr. Brick. You 
say that it was considered that official travel time should commence 
on August 6, 1956, to allow normal travel by private automobile and 
permit arrival at Rolla before August 13; however, no change was 
made in the order to reflect the change in beginning date. The em- 
ployees actually departed from Philadelphia on August 2, 1956, 
having been granted annual leave for August 2 and 3. 

On August 9, 1956, the employees, while at Graybull, Wyoming, 
were given verbal instructions to return to Frankford Arsenal with- 
out further compliance with the travel orders, since requirement for 
the travel had been canceled. No written cancellation of the orders 
was issued. Mr. Tighe has submitted a voucher claiming per diem 
for constructive travel time of 814 days and Mr. Brick has submitted a 
voucher claiming per diem for 814 days, reimbursement of the actual 
cost of turnpike tolls and mileage (2,968 miles) for a round trip 
between Philadelphia, Pennsylvania, and Grand Forks, North 
Dakota. No reason is given as to why Grand Forks, rather than 
Rolla, was used in computing the mileage. You express doubt as to 
the propriety of the claims in view of the cancellation of the travel 
requirement before the travelers had reported to the temporary duty 
station. You specifically request our decision on the following 
questions: 

(1) Is per diem properly payable? 

(2) If so, what is the proper basis for computing constructive 
travel time? 

(3) Is mileage payable for the round trip not to exceed the 
highway distance from Philadelphia to Rolla and return? 

Section 3 of the Travel Expense Act of 1949, as amended, 63 Stat. 
166, 5 U. S. C. 836, provides that officers and employees of the depart- 
ments and establishments while traveling on official business and 
away from their designated posts of duty shall be allowed a per 
diem allowance in lieu of actual expense of subsistence, subject to the 
limitations contained in or authorized by the act and the Standardized 
Government Travel Regulations, issued pursuant thereto. Although 
it is not expressly stated, we assume from the facts of the instant case 
that had the employees not been ordered to undertake the official 
travel to the Turtle Mountain Ordnance Plant, they would not have 
undertaken the trip to Graybull. Thus, their premature travel may 
be considered to have been undertaken in anticipation of the tempor- 
ary duty assignment and, therefore, as being in connection with official 
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business. We have consistently held that an employee authorized, 
prior to departure on annual leave from his headquarters, to proceed 
on Official travel from the place of leave to a temporary duty station 
and return to his headquarters is entitled to be paid traveling expenses 
not to exceed the expense that would have been incurred had he trav- 
eled from headquarters to the temporary duty station and returned by 
the usually traveled direct route. See 24 Comp. Gen. 443; 30 zd. 56; 
B-120433, July 19, 1954. See also sections 3.3 and 6.10, Standardized 
Government Travel Regulations. Accordingly, question (1) is an- 
swered in the affirmative. 

Where, as here, reimbursement on a commuted basis for travel by 
privately owned vehicle is authorized as advantageous to the Govern- 
ment, the payment of per diem need not be restricted to the time 
required to perform the travel by common carrier. Compare 26 
Comp. Gen. 463, 29 id. 205. Accordingly, and in view of the fact that 
the distance from Philadelphia, Pennsylvania, to Rolla, North 
Dakota, is shown in the Standard Highway Mileage Guide as being 
approximately 1,657 miles, we are not required to object to the admin- 
istrative determination, as evidenced by administrative approval of 
the voucher, that at least a period of 814 days, for which reimburse- 
ment is claimed, would be required for travel both ways by the usually 
traveled route between these points. Question (2) is answered 
accordingly. 

As to your question (3), mileage is payable for the round trip be- 
tween the points as claimed, since it does not exceed that which 
would be payable on the basis of the highway distance between Phila- 
delphia and Rolla. 

The vouchers, returned herewith, may be processed for payment if 
otherwise correct. 


[B-129499] 


Military Personnel—Dislocation Allowance—Relocation of 
Dependents Prior to Effective Date of Career Incentive Act 


of 1955 


The dislocation allowance which was authorized by the Career Incentive Act 
of 1955, effective April 1, 1955, for the purpose of reimbursing military personnel 
for expenses of relocating dependents incident to a permanent change of station 
is not payable where the dependents were moved to the member’s new station 
prior to April 1, 1955, even though the change of station orders were eifective 
after April 1, 1955. 


To the Secretary of Defense—November 26, 1956: 
We desire to call your attention to the fact that in the audit of Air 


Force and Navy disbursing officers’ accounts we have found instances 
in which a dislocation allowance first authorized by the Career In- 
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centive Act of 1955, approved March 31, 1955, 69 Stat. 21, 37 U. S.C. 
253—effective April 1, 1955—has been paid to members incident to 
permanent change of station orders issued prior to, but effective after, 
April 1, 1955, where the authorized move of dependents was prior 
to April 1, 1955. 

Seventeen notices of exception issued against such payments were 
returned to our Air Force Audit Branch by the Chief, Collection 
Branch, Settlements Division, Air Force Finance Center, Denver, 
Colorado, with the request that they be removed on the ground that 
the purpose of the dislocation allowance was to attempt to compensate 
members for the “inconvenience and unavoidable expenses” arising in 
connection with relocating a normal household and, since “it is a 
common fact that such inconvenience and unavoidable expenses * * * 
generally commence prior to the physical travel of dependents from 
the old station and continue for a period after their arrival at the new 
station,” limiting the period of such move to the time travel of de- 
pendents is completed is more restrictive than the language of the law 
relating to the dislocation allowance. Also, that paragraph 9006, 
Joint Travel Regulations, provides that the dislocation allowance 
shall be payable to all members under permanent change in station 
orders effective on or after April 1, 1955, with no requirement that 
dependent travel must be completed on or after April 1, 1955, to en- 
title a member to the dislocation allowance. 

A notice of exception was issued in the case of James J. Niemeyer, 
BU2, USN, on account of a dislocation allowance credited to him 
incident to permanent change of station orders issued March 22, 1955, 
with leave granted sufficient to extend the effective date to April 13, 
1955. This notice of exception was returned by the Navy with the 
statement that the right to a dislocation allowance payment accrued 
to the member based on the fact that his orders were effective after 
April 1, 1955, nowithstanding the fact that his dependents completed 
travel prior to such date, citing the ruling on question 2 in 20 Comp. 
Gen. 769. 

Payments may not be made from public funds until the payee’s 
right to such payment is established. It follows that payment of 
the dislocation allowance, admittedly intended as reimbursement, in 
part or in whole, of expenses, not otherwise reimbursable, incurred in 
relocating dependents in connection with a permanent change of sta- 
tion, is not authorized until such relocation occurs. Thus, it seems 
readily apparent that adoption of the suggestion of the Air Force 
that the processes of relocating dependents be recognized as extending 
for an indefinite period beyond the date of the completion of their 
travel, even if otherwise acceptable, would inevitably give rise to 
delay in establishing entitlement to a dislocation allowance and might 
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result, in some instances, in eventual denial of such payment. Para- 
graph 9002, Joint Travel Regulations, provides for payment of the 
dislocation allowance when dependents have completed travel au- 
thorized to be performed at Government expense in connection with 
a permanent change of station. This regulation apparently was 
promulgated, and we believe correctly so, on the premise that the dis- 
location of a member’s dependents for which the dislocation allow- 
ance is payable is completed upon the arrival of the dependents at 
the new station or other authorized destination. 

As to our decision, 20 Comp. Gen. 769, cited in support of the ques- 
tioned payments, to the extent that the answer to question 2 was in 
the affirmative, after first specifying that in any event travel must 
have been incident to orders effective on or after March 17, 1941, the 
date of the act there involved, such answer was in direct reply to the 
question presented whether members were entitled to transportation of 
dependents at Government expense for travel performed on or after 
March 17,1941. The effect of that decision, insofar as it is applicable 
here, is that a statute, under the general rule for the construction of 
statutes, applies only to the future unless otherwise expressly stated or 
unless it appears by necessary implication from the nature and words 
of the statute that a retrospective effect is intended. By its express 
terms the Career Incentive Act of 1955 did not become effective until 
April 1, 1955. Thus, neither the act, nor the regulations issued under 
it making it applicable in cases of orders effective on or after April 
1, 1955, can operate to authorize payment of a dislocation allowance 
where the dislocation occurred prior to April 1, 1955. It follows 
that, on the premise that the dislocation on account of which the al- 
lowance is payable is coincidental with the travel of dependents, there 
is no authority for the payment of a dislocation allowance where such 
travel in fact was completed before April 1, 1955. 

This matter is called to your attention since erroneous payments of 
the type in question, repayment of which is being resisted, have been 
made by both the Air Force and the Navy, and perhaps by the Army. 
We will appreciate any action you may take to assist in effecting col- 
lection of these erroneous payments without further delay. 


[B-129548] 


Contracts — Specifications — Safety Requirements — Ap- 
proval by Recognized Testing Institutions 


Government prime contracts for the installation of inherently hazardous equip- 
ment as well as subcontracts may tnclude a clause which requires approval of 
the equipment by any of several designated nationally recognized testing agencies 
to insure conformance with acceptable safety standards. 
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To the Administrator, Veterans Administration, November 26, 
1956: 


Reference is made to letter dated October 17, 1956, from the Deputy 
Administrator of Veterans Affairs, in regard to the requirements of 
specifications covering certain safety equipment, appliances and ma- 
terials used in the construction, furnishing, and operation of Veterans 
hospitals. 

It is stated in the letter of October 17 that certain items procured 
for use by the Veterans Administration, such as steam boilers, com- 
pressed air receivers, electrical switches, etc., may be inherently haz- 
ardous from the viewpoint of safety engineering, and that such items 
are generally tested and approved by certain nationally recognized 
testing institutions. It is stated that while specifications are written 
to include protective features required by applicable national stand- 
ards, it is frequently not feasible for Government officials charged 
with the responsibility to make inspectioris adequate to insure that the 
materials conform to the safety standards, and that the presence of a 
label or stamp on the item indicating that it has been approved by one 
of the testing institutions would be an extremely valuable aid to such 
Government officials. The question is raised whether it would be 
permissible to include in advertised specifications for such articles 
a clause similar or identical to the following: 

The (name of item) shall comply with the fire-safety provisions of the (appro- 
priate standard) and be an approved type for the purpose intended, as deter- 
mined by a nationally recognized testing agency, adequately equipped and com- 
petent to perform such services, as shall be evidenced by the attachment of its 
seal, stamp or label to the article, or issuance of a certificate. The stamp, label, 
seal or certificate of the (American Society of Mechanical Engineers, the Ameri- 
can Gas Association Laboratories, Factory Mutual Laboratories, Underwriter’s 
Laboratories, U. 8. Bureau of Mines, or other testing laboratory approved by 
this agency) (whichever one or more is applicable) shall be considered as ac- 
ceptable evidence of such approval. 

As we stated in the decision of December 5, 1955, B-116236, such a 
provision is proper where there is involved fire resistant or safety 
equipment which must be installed in accordance with acceptable 
standards in order to assure adequate protection to life and property. 
We see no reason why the principle stated in that decision would not 
be applicable in the situation here involved where the equipment to 
be procured may by reason of its inherent nature or intended use 
produce conditions which would endanger life or property unless 
such equipment has been adequately inspected to insure conformance 
with appropriate safety standards. While approval of equipment 
by a single stated testing institution may not be established as an 
absolute condition precedent to the acceptability of the equipment, 
33 Comp. Gen. 573, the provision proposed in the letter of October 17, 
would provide for the acceptance of equipment by any nationally rec- 
ognized testing agency adequately equipped and competent to perform 
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the services as did the provision considered in the cited decision of 
December 5, 1955. We, therefore, do not consider that the decision 
in 33 Comp. Gen. 573 precludes the use of the proposed clause. 

Your first two questions are answered accordingly. With respect 
to the third question, since the proposed clause appears to be accepta- 
ble for use in prime contracts, there appears no reason why it would 
not be proper to require inclusion of the same provision in subcontracts 
governing installation on a project being constructed under contract 
for the Federal Government. 


[B-129580] 


Federal Aid Highway Act—Construction—Additional Mile- 
age—Availability of Funds 

The additional 1,000 miles of highway construction authorized by the Federal 
Aid Highway Act of 1956, may be paid from funds apportioned to the states for 


the mileage previously approved, even though this may result in noncompletion 
of the latter mileage. 


To the Secretary of Commerce, November 26, 1956: 


By letter of October 19, 1956, the Assistant Secretary for Admin- 
istration submitted for our consideration and opinion a question raised 
by the Commissioner of Public Roads concerning the use of funds 
authorized by section 108 (b) of the Federal Aid Highway Act of 
1956, 70 Stat. 374, 378, 23 U.S. C. 158 (b). 

As is pointed out by the Commissioner in a memorandum accom- 
panying the letter of October 19th, subsection 108 (1) of the Act, 23 
U. S. C. 157, increased the mileage of the Interstate System from 
40,000 to 41,000 miles, with the proviso, however, that the cost of com- 
pleting any part of the additional 1,000 miles should be excluded in 
arriving at the system completion cost estimates provided for in sub- 
section 108 (d) of the Act, 23 U.S. C. 158 (d). Subsection 108 (b) 
of the Act authorized appropriations for the construction of the Inter- 
state System ranging from $1,000,000,000 to $2,200,000,000 a year over 
the 13-year period from 1956 to 1969. Subsections 108 (c), 23 U.S.C. 
158 (c), and 108 (d) provide the basis for apportionment of such sums 
among the several States. For the first 3 years of the program appor- 
tionment is to be based on factors of population, area, and highway 
mileage in accordance with the existing apportionment formula. 
However, for the 10-year period beginning with the fiscal year 1960, 
funds for the Interstate System are to be apportioned to the States 
on the basis of the estimated cost of completing that part of the system 
within each State. These estimates of completion cost are to be re- 
vised at stated intervals and must take into account all previous 
apportionments made during the entire 13-year period. Also, as 
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provided by subsection 108 (1), such estimates must exclude the cost 
of completing any part of the 1,000 additional miles to be designated 
as part of the system. 

The intended effect of this arrangement, as stated by the House 
Managers in the conference report on the bill (Report No. 2436, June 
25, 1956, pp. 29-30, 32), was to insure that each State should receive 
aggregate apportionments over the 13-year period just equal to the 
cost of completing the Interstate System within that State. How- 
ever, the House Managers stated that the estimated completion costs 
“shall be made without regard to the 1,000 additional miles,” and 
“will be made by estimating that cost for mileage designated from 
the 40,000 miles provided by law before the enactment of this bill,” 
which meant “that no additional cost has been added, by reason of the 
additional 1,000 miles, to the 40,000-mile program on which the tax 
provisions of Title ITI of the bill were based.” 

As is pointed out by the Commissioner of Public Roads, to the extent 
Interstate System funds are expended on the additional 1,000 miles, 
such funds would be considered as having been expended on the 40,000- 
mile portion of the system, leaving inadequate funds for actual com- 
pletion of that mileage. Because of the declarations in sections 108 
(a) and 116 (b) of the Act, 23 U. S. C. 158 (a) and 23 U.S. C. 
167 (b), respectively, that completion of the Interstate System is es- 
sential to the national interest and is one of the most important ob- 
jectives of the Act, the Commissioner raises the question whether 
funds authorized for the Interstate System by section 108 (b) of the 
Act should not be restricted to use on the 40,000 miles of the system 
already designated. While we recognize the obvious fact; that 41,000 
miles of highway cannot be constructed with funds sufficient to build 
only 40,000 miles, we believe that Congress did not intend to preclude 
the use of Interstate System apportionments on the additional 1,000 
miles to be designated. 

When the Congress in section 108 (a) of the Act declared it to be 
essential to complete the Interstate System “as authorized and desig- 
nated in accordance with” the 1944 Act, 23 U. S. C. 60, it did not 
use the phrase “as presently designated,” nor do we believe such was 
its intention. There was discussion at some length on the floor of 
the Senate as to the effect of the addition of 1,000 miles to the Inter- 
state System without permitting its cost to be included in the formula 
upon which State apportionments were to be made. Senator Gore, 
one of the conferees, stated it to have been the understanding of the 
committee of conference that a State might, with the approval of the 
Bureau of Public Roads, improve a section of the additional 1,000 
miles and postpone completion of some part of the 40,000 miles already 
designated. Cong. Record, June 26, 1956, pp. 9904-9905. Senator 
Kerr, another of the conferees, stated that if a State chose to use In- 
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terstate funds to improve some part of the additional 1,000 miles, it 
might do so with the approval of the Bureau of Public Roads, but 
that— 


* * * in so doing, some other part of the interstate system previously desig- 

nated would not then be taken care of, because the funds apportioned * * * to 
each State would be in accordance with the estimate of the cost to complete 
that part of the interstate system * * * which is a part of 40,000 miles of 
interstate roads now designated. 
Senator Kerr also stated that each State would receive a certain 
amount of money which would not be increased by reason of the ad- 
ditional mileage which might be designated within the State, but which 
might be used on the additional mileage if the State so desired and 
the Bureau of Public Roads agreed. He stated further that such 
action would automatically deprive the State of that much money in 
connection with the rest of its interstate system as presently desig- 
nated. Cong. Record, June 26, 1956, pp. 9906, 9907. 

In view of the discussion on the floor of the Senate and the apparent 
clear understanding and intent on the part of those who drafted the 
language of the Act under consideration, it is our opinion that any 
funds authorized by subsection 108 (b) of the Act may be used for 
construction of the additional 1,000 miles provided by subsection 108 
(1) if such use is approved by your Department, with the under- 
standing, as above indicated, that the funds available for the 40,000- 
mile portion of the system are to be reduced pro tanto. 


[B-129765] 


Bids—Mistakes—Unit Price Errors 


A bid which contained an apparent error in the unit price, although the total 
price was based on the intended unit price, may be considered for award on the 
basis of the total price, even though the invitation provided that, in the case 
of a discrepancy between the unit and total price, the unit price would prevail. 
To L. N. McClellan, Bureau of Reclamation, Department of the 


Interior, November 26, 1956: 


Reference is made to your letter of November 10, 1956, your file 
No. 150, requesting a decision as to whether or not we would be re- 
quired to object to an award by you as contracting officer of a contract 
to the Davis & Butler Construction Company of Salt Lake City, Utah, 
pursuant to Bureau of Reclamation’s Bid Schedules Nos. 1 and 2 
under specifications No. DC-4768 for the construction of Wanship 
and Gateway Power Plants and Switchyards, Weber Basin Project, 
Utah. . 

The Johnson Construction Company of Salt Lake City, Utah, and 
the Davis & Butler Construction Company submitted the lowest bids 
for the two schedules of work. The bid of Davis & Butler Construc- 
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tion Company was conditioned upon an award on both schedules, thus 
requiring a comparison of its total bid price with the total price of the 
Johnson Construction Company. The abstract of bids shows that the 
bid of the Davis & Butler Company was considered as amounting to 
$445,093.11, while that of the Johnson Construction Company was 
considered as amounting to $450,089.44. The Davis & Butler Con- 
struction Company’s bid contained a discrepancy between the unit 
price and the total extended amount for furnishing and applying an 
estimated quantity of 1,200 square feet of waterproofing compound 
under item 24 of Schedule No. 1. The stated unit price was $8.74 
and the extended amount was $1,048.80, whereas $8.74 multiplied by 
1,200 equals $10,488, a difference of $9,439.20, which, if added to the 
amount of $445,093.11, would result in making the total bid price of 
the Davis & Butler Construction Company greater than the total bid 
price of the Johnson Construction Company. 

It is stated in your letter that the specifications issued to interested 
bidders were accompanied by Standard Form No. 22, Instructions to 
Bidders, which provided in subparagraph 11 (b) that “In case of 
error in the extension of prices, the unit price will govern.” With 
respect to the error here involved, it is reported that the engineer’s 
estimate for that unit price was $0.50; that the unit prices of the other 
bids ranged from $0.12 to $.045; and that, for similar work on item 
133 of Schedule No. 2, which involved only an estimated quantity of 
100 square feet, Davis & Butler Construction Company quoted a unit 
price of $1.17, as compared with the engineer’s estimate of $0.50 and 
the unit prices of the other bids ranging between $0.22 and $0.80. 

The Davis & Butler Construction Company submitted worksheets 
indicating that, for item 24 of Schedule No. 1, its estimated material 
cost was $0.75 per unit and that, in computing its bid prices, it had 
followed the practice generally of adding 16.5 percent to the estimated 
base cost. Applying this formula to item 24, the correct unit price 
would be approximately $0.874 instead of $8.74. 

From the foregoing facts and your general familiarity with pre- 
vailing market prices, you express the opinion that the company made 
a decimal point error in its unit price for item 24 of Schedule No. 1, 
and that it intended to insert the figure $.874, which would be consis- 
tent with its extended amount of $1,048.80 and its total of $120,237.29 
for Schedule No. 1. 

In its letter of protest, the Johnson Construction Company empha- 
sizes the statement in Standard Form No. 22 that “In case of error 
in the extension of prices, the unit price will govern,” and contends 
that “A person’s right to unbalance and give an extremely high bid 
on any particular item is unquestioned.” In this connection, it is 
argued that “All cases of unbalancing item bids are cases where the 
amounts are ‘obviously’ high”; and “Whether they are so because of 
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error or by intention, is something which the government cannot know 
and should not be made to inquire into.” 

What the Johnson Construction Company is contending for would 
have the effect of relieving a Government contracting officer from 
any substantial error detection responsibility in considering and 
evaluating bids. We do not agree with any such contention, nor do 
we believe the submission of unbalanced bids to be a sound practice, 
since it is well established that a bid cannot be considered as having 
been accepted in good faith if an error in the bid is so apparent that 
it must be presumed that the contracting officer knew of the mistake 
and sought to take advantage of it. That principle would be for 
application regardless of any statement made in the Government’s 
invitation for bids or in its accompanying documents concerning pos- 
sible errors such as discrepancies between unit prices and extended 
total amounts. See 17 Comp. Gen. 339. 

As a general rule, bidders on proposed Government contracts are 
not permitted to change their bids after opening. However, this 
does not mean that a bidder should not be afforded an opportunity 
to clarify any apparent mistake in bid or that it is unfair to the other 
bidders to permit any such error to be corrected upon indisputable 
proof of what was actually intended by the bidder. In the present 
case, there appears no room for doubt that the intended unit price 
of the Davis & Butler Construction Company for item 24 of Schedule 
No. 1 was $0.874, as reflected in the extended amount stated for such 
item, instead of the amount of $8.74 which was inserted in the unit 
price column of the bid. 

Accordingly, you are advised that we would not be required to 
object to the making of the award to the Davis & Butler Construction 
Company on the basis of what has been determined to be its intended 
total bid price for Schedules Nos. 1 and 2 of the invitation. In 
accordance with your request, the documents and correspondence sub- 
mitted with your letter are returned herewith. 


[B-129541] 


Military Personnel—Disability Severance Pay Recoup- 
ments—Subsequent Disability Retirement—Rate Payable 


A lump-sum severance payment received by a former enlisted man on discharge 
for disability and after his name had been removed from the temporary dis- 
ability retired list does not have to be deducted from subsequent retirement bene- 
fits, and the service previously counted for severance pay may be included in 
computing the amount of retired pay. 


An enlisted member of the uniformed services, whose disability retired pay 
received while on a temporary disability retired list was terminated on discharge, 
may have time spent on such temporary disability retired list counted in com- 
puting retired pay subsequently due member, and the crediting of such inactive 
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time will not result in any “increase” in retired pay within the prohibition in 
section 202 (b) of the Career Compensation Act of 1949. 


The placement of a member of the uniformed services on the temporary dis- 
ability retired list at the time he held the grade of basic airman is a new action, 
independent of a former action, by which the member then holding the grade of 
technical sergeant was removed from the temporary disability retired list and 
discharged, and, inasmuch as service in the higher grade of technical sergeant 
was permanent, as distinguished from a temporary grade on which retired pay 
may be computed, there is no basis for computing the member’s retired pay in 
any grade other than that of basic airman. 


To Lieutenant Colonel C. W. Griffin, United States Air Force, 
November 28, 1956: 


By letter of October 10, 1956, Headquarters, Air Force Finance 
Center, Denver, Colorado, forwarded your letter dated September 26, 
1956, with enclosures, requesting a decision on certain questions con- 
cerning payment of retired pay and recoupment of disability severance 
pay in the case of a “Technical Sergeant” in the USAF. 

You state that the enlisted man was placed on the temporary dis- 
ability retired list effective December 31, 1951, with a disability rating 
of 100 percent, after completing 14 years, 5 months and 12 days of 
active duty; and that he was removed from such list, discharged by 
reason of physical disability effective November 30, 1953, and paid 
severance pay in the amount of $5,320.32 under the provisions of sec- 
tion 403 of the Career Compensation Act of 1949, 63 Stat. 820, 37 
U.S. C. 273. Later, on June 15, 1955, he reenlisted in the Regular 
Air Force and served on active duty in the grade of basic airman 
until July 31, 1956, when he was released from active duty and placed 
on the temporary disability retired list with a disability rating of 100 
percent, under the provisions of sections 402 and 409 of the Career 
Compensation Act, 37 U. S. C. 272 and 279. During such later term 
of service he served a total of 11 months and 24 days, having lost 51 
days due to confinement. It is reported further that he has been 
declared mentally incompetent and that the person who was desig- 
nated as his trustee under the act of June 21, 1950, 64 Stat. 249, 37 
U.S. C. 351, has elected to receive retired pay on his behalf computed 
on the percentage of his disability. Decision is requested as to 
whether recoupment of the severance pay is required and, if not, 
whether the claimant’s service on which the severance pay award was 
determined, together with the period of time previously spent on the 
temporary disability retired list, may be included with his subsequent 
active service in computing the amount of his retired pay commencing 
August 1, 1956. 

In enacting section 312 (m) of the Officer Personnel Act of 1947 
(added by the act of June 18, 1954, 68 Stat. 256), 34 U. S. C. 410j, and 
section 16 (b) of the Warrant Officer Act of 1954, 68 Stat. 165, 10 
U.S. C. 600n (b), Congress recognized the concept of requiring de- 
duction of a lump-sum severance payment, previously received, from 
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retirement benefits based on the same period of military service. How- 
ever, such a deduction is required to be made only in the classes of cases 
covered by those sections or similar specific provisions of the statutes. 
In the absence of similar legislation applicable to cases such as that 
here involved, there appears to be no authority to require recoupment 
of the disability severance pay paid to the claimant. Compare 35 
Comp. Gen. 601 and the final proviso of section 403 of the Career 
Compensation Act of 1949, 63 Stat. 820. 

Section 402 (d) of the Career Compensation Act, 37 U. S. C. 272 
(d), provides for computation of the amount of disability retirement 
pay on the basis of “the monthly basic pay of the rank, grade, or rating 
held by * * * [the member] at the time of the placement of his name 
on the temporary disability retired list or at the time of his retire- 
ment, whichever is earlier,” or a higher temporary rank, grade, or 
rating theretofore held in which he served satisfactorily as determined 
by the Secretary concerned. In view of such provisions, the con- 
clusion expressed above respecting question 1, and the absence of an 
applicable statutory provision prohibiting the counting of service 
for retired pay purposes which previously had been counted for 
severance pay purposes, it is our view that the service used to com- 
pute the claimant’s severance pay may be included in computing the 
amount of retired pay due him. 

The time previously spent on the temporary disability retired list 
also may be included with his active service in computing such re- 
tired pay since section 202 (b) of the Career Compensation Act, 37 
U. S. C. 233 (b), authorizes the accrual of additional service credit 
for basic pay purposes for periods while on such list. While the pro- 
viso in that section does not permit the use of such inactive service 
credit “to increase retired pay, disability retirement pay, retirement 
pay, or retainer pay while on a retired list, on a temporary disability 
retired list, [or] in a retired status”—with an exception which does 
not appear to be material here—that provision is believed to refer to 
members who have been retired and are in receipt of retired or re- 
tirement pay and thus have a pay to which the prohibition against 
an “increase” may apply. Compare 31 Comp. Gen. 39, 42, 43. Al- 
though the claimant received disability retirement pay for a time on 
and after January 1, 1952, such payments were terminated and he 
was discharged on November 30, 1953. The counting of time spent 
on the temporary disability retired list during that interval, in com- 
puting the amount of retired pay due him at the present time will not 
result in any “increase” in retired pay “while on” a retired list or 
temporary disability retired list, within the meaning of section 202 (b) 
of the Career Compensation Act. Your questions are answered ac- 


cordingly. 
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- The submitted voucher is stated in the amount of $193.05, covering 
the period August 1 to 31, 1956, and represents 75 percent of the pay 
of a technical sergeant with over 16 years’ service. Section 402 (d) 
of the Career. Compensation Act. provides for the payment of dis- 
ability retirement pay on the basis of the rank, grade, or rating held 
by the member concerned at the time of the placement of his name on 
the temporary disability retired list. The claimant had the grade of 
basic airman on July 31, 1956, when he was placed on such list. While 
the second proviso of section 402 (d) authorizes the payment of dis- 
ability retirement pay computed on the basis of the pay of a higher 
temporary rank, grade or rating than that held at the time of place- 
ment of a member’s name on the temporary disability retired list in 
the circumstances there provided, no provision of law has been found 
which authorizes the computation of disability retirement pay on the 
basis of the pay of a higher permanent rank than that held at the 
time a member’s name is placed on the temporary disability retired 
list. Although certain provisions contained in S, 2134, 84th Congress, 
1st session, apparently would have permitted such result in many 
cases, that bill was not enacted into law. 

The fact that the claimant held the grade of technical sergeant 
when he first was placed on the temporary disability retired list, in 
December 1951, would seem to have no bearing on the grade applicable 
in computing his retirement pay at the present time, unless his ap- 
pointment as technical sergeant was a temporary one, since he was 
removed from that list and discharged rather than permanently 
retired. His placement on the temporary disability retired list on 
July 31, 1956, was a new and independent action and furnishes the 
basis for computing the retired pay to be paid to him. Since he held 
the grade of basic airman at that time, his retired pay should be com- 
puted on the basis of the pay of that grade, assuming, of course, that 
his former grade of technical sergeant was not a temporary one. 
Compare 30 Comp. Gen. 424, 425. 

If the submitted voucher, returned herewith, is amended to pro- 
vide for payment on the basis indicated above, payment thereon is 
authorized, if otherwise correct. 


[B-129759] 


Housing—Federal Low-Rent Projects—Eligibility of Local 
Rejected Projects for Federal Assistance 


The proviso in the First Independent Offices Appropriation Act, 1954, which 
requires the discontinuance of low-rent housing projects only if the local com- 
munity negotiates with the Federal Government for discontinuance and which 
is in conflict with similar provisos in the 1952 and 1953 appropriations, which not 
only precluded proceeding with such projects if they were rejected either by the 
local governing body or by popular vote but required subsequent local approval 
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to be in the same form as the rejection, repeals by implication the 1952 and 1953 
provisos so that a project which was rejected by popular vote may be eligible 
for Federal assistance on subsequent negotiation by the local authority with the 
Federal Government. 


To the Administrator, Housing and Home Finance Agency, Novem- 
ber 28, 1956: 


Reference is made to your letter of November 9, 1956, presenting 
for decision a question involving a proviso in the Independent Offices 
Appropriation Act, 1952, 65 Stat. 268, 277, 42 U. S. C. 1411a, under 
the heading “Housing and Home Finance Agency” subheading 
“Public Housing Administration, Annual contributions.” The same 
proviso was repeated in the Independent Offices Appropriation Act, 
1953, 66 Stat. 393, 403, 42 U. S. C. 1411a, and reads, as follows: 


* * * Provided further, That the Public Housing Administration shall not, 
after the date of approval of this Act, authorize the construction of any projects 
initiated before or after March 1, 1949, in any locality in which such projects 
have been or may hereafter be rejected by the governing body of the locality or 
by public vote, unless such projects have been . subsequently -fpproved by the 
same procedure through which such rejection was expressed : 


Your letter explains the problem presented for decision, as follows: 


In 1950 the local housing authority in La Crosse, Wisconsin, sought to obtain 
assistance from the Public Housing Administration under the United States 
Housing Act of 1937, as amended (42 U. S. C. 1401 et seg.) for 200 units of low- 
rent public housing. In the course of the local housing authority's negotiations 
with the City of La Crosse for a “cooperation” agreement, which is required by 
section 15 (7) (b) (1) of the Act as a condition precedent to Federal assistance, 
the city council submitted to the voters the question as to whether it should 
approve such an agreement in the form of a referendum question placed on the 
ballot in a regularly called election. * * * The vote was in the negative and 
the council acted accordingly and did not approve the cooperation agreement. 
The local housing authority thereupon abandoned its effort to obtain Federal 
financial assistance. 

Recently, local interest in low-rent public housing has revived. The local hous- 
ing authority, with the approval of and apparently at the request of the city, has 
again applied to the PHA for financial assistance, this time for 75 units. On 
September 18, 1956, the city council, as required by section 15 (7) (a) (i) of the 
United States Housing Act, approved the local housing authority’s application for 
a preliminary loan. On the same date, the council also approved the cooperation 
agreement required by the Act by a vote of 20 to 0 with one councilman absent. 

The question presented for your decision is whether the Public Housing Admin- 
istration may enter into any loan or annual contributions contract under the Act 
(which will, of course, contemplate the construction of the project) in view of the 
above-quoted proviso. 


The view is expressed in your letter that an affirmative answer to the 
question can be based on two separate premises: (1) that the proviso is 
no longer in effect ; or (2) even if it is in effect, it has been satisfied by 
the recent favorable vote of the city council of La Crosse. Your first 
premise is based on two alternatives, namely, (1) that the 1952 proviso 
was temporary as distinguished from permanent legislation as shown 
by the fact that Congress repeated the proviso in 1953, or if not (2) that 
the 1953 proviso was superseded by a 1954 proviso on the same subject. 
The 1954 proviso, which is contained in the First Independent Offices 
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Appropriation Act, 1954, 67 Stat. 298, 306, 42 U.S. C. 1411a, reads, as 
follows: 

Provided further, That unless the governing body of the locality agrees to its 
completion, no housing shall be authorized by the Public Housing Administration, 
or, if under construction continue to be constructed, in any community where the 
people of that community, by their duly elected representatives, or by referendum, 
have indicated they do not want it, and such community shall negotiate with the 
Federal Government for the completion of such housing, or its abandonment, in 
whole or in part, and shall agree to repay to the Government the moneys expended 
prior to the vote or other formal action whereby the community rejected such 
housing project for any such projects not to be completed plus such amount as 
may be required to pay all costs and liquidate all obligations lawfully incurred 
by the local housing authority prior to such rejection in connection with any 
project not to be completed: * * * 

A provision in an annual appropriation act may not be construed 
to be permanent legislation unless the language used or the nature of 
the provision renders it clear that such was the intention of the Con- 
gress. Usually, when the word “hereafter” or other words indicating 
futurity are used, or when the provision is of a general nature bearing 
no relation to the object of the appropriation, the provision may be 
construed to be permanent legislation. See 5 Comp. Gen. 810; 10 
id. 120; 20 id. 322; 24 id. 436 and 32 td. 11. The use of the language 
“after the date of approval of this Act,” and “in which such projects 
have been or may hereafter be rejected” in the 1952 and 1953 appro- 
priations indicates futurity. There appears to be no significant 
difference in meaning between the use of the word “hereafter” and 
“after date of approval of this Act.” Moreover, the language of the 
proviso is not, in its phraseology, a restriction on the use of the appro- 
priation but a substantive provision prohibiting the Public Housing 
Administration from authorizing, “after the date of approval” of 
the act, the construction of housing projects in certain instances. Its 
language, standing alone, appears permanent in nature. Also, while 
not controlling, it is noted that the codifiers have included the proviso 
as permanent law in the United States Code (42 U.S. C. 1411a, 1946 
Edition). While the repetition of the proviso in the Independent 
Offices Appropriation Act, 1953, might indicate that the 1952 proviso 
was not considered nor intended by the Congress to be permanent, the 
repetition is consistent with an excess of caution and a practice which 
sometimes is understood to be followed of merely copying into later 
appropriation acts, and reenacting, in the absence of objection thereto, 
noncontroversial language in the prior year’s appropriation. In view 
of the foregoing, we are of the view that the 1952 proviso was perma- 
nent legislation. 

As to whether the 1952 (and 1953) proviso has been superseded by 
the 1954 proviso, it is a rule of statutory interpretation that repeals by 
implication are not favored. However, it is equally well-settled that 
if two statutes are repugnant, the latter statute, without a repealer 
clause, operates as a repeal of the earlier statute to the extent of the 
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repugnancy. Even where the two statutes are not repugnant in every 
respect, if the latter statute covers the whole field of the first and em- 
braces new provisions, plainly showing that it was intended to substi- 
tute for the first statute, it will operate as a repeal of the earlier statute. 
United States v. Tynen, 78 U. S. 88; King v. Cornell, 106 id. 395; 
District of Columbia v. Hutton, 143 id. 18; and 28 Comp. Gen. 7. 

Subsequent to the enactment of the 1952 proviso, the Supreme Court 
of California in Housing Authority of the City of Los Angeles v. 
City of Los Angeles, 243 P. 2d 515 (Certiorari denied October 13, 1952, 
by the United States Supreme Court), held with respect to such 
proviso, that it had no application where the City had already ap- 
proved the project and construction had already been authorized by 
the Public Housing Administration. Apparently, the Congress was 
unaware of the effect of the California court decision in time to revise 
the 1952 proviso in the Independent Offices Appropriation Act, 1953. 
However, in order to overcome the effect of the decision of the Cali- 
fornia Supreme Court, it enacted as part of the Supplemental Ap- 
propriation Act, 1953, 66 Stat. 637, 644 (containing funds for the 
Defense Housing functions of the Public Housing Administration), 
the so-called “McDonough Amendment” which reads, as follows: 

Provided further, * * *. No part of this appropriation may be used for 

administrative expenses or to pay salaries to any employee. within the Public 
Housing Administration or for any other purpose so long as that agency pro- 
ceeds with any public-housing project after such project has been rejected or 
previous approval thereof canceled by the governing body of the locality by 
resolution or otherwise or by public vote and the governing body has tendered 
the United States full reimbursement of Federal funds advanced on such proj- 
ect prior to such cancellation and a release from all obligations incurred under 
such project. [Italics added.] 
The McDonough Amendment, as is clear from the language used 
therein, expired with the close of fiscal year 1953, i. e., June 30, 1953. 
However, in decision of December 12, 1952 (B-113039), we held that 
the words “tendered the United States full reimbursement” as used 
in that amendment would require the governing body involved to 
produce and offer to the Government the full amount of Federal funds 
advanced on such project prior to cancellation as distinguished from 
the mere negotiation of an agreement between the Federal Government 
and the governing body concerned to tender or deliver such amount. 
The 1954 proviso was enacted having in mind the holding of the 
California court and of our Office as to the meaning of the previous 
enactments on the subject. 

It is apparent that the 1954 proviso, in part, conflicts with, or is 
repugnant to, the 1952 and 1953 provisos. Under the 1952 and 1953 
provisos, it appears that the Public Housing Administration would 
be required to refrain from proceeding with its contract if a project 
already commenced was rejected by the governing body of the locality 
or by public vote even though there were no offer to negotiate a 
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settlement. The 1954 proviso requires discontinuance of the project 
only if the community negotiates with the Federal Government for 
its discontinuance and agrees to repay the Government’s expenditures 
prior to the rejection of the project in such a case. Further, under 
the 1952 (or 1953) proviso, if the rejection were by public vote and 
the local governing body subsequently agreed to completion of the 
project, the Public Housing Administration could not go forward 
with its contract because the 1952 proviso requires that the rejection 
be cured by the same procedure as that in which the rejection was 
expressed. The 1954 proviso contains no such requirement. Also, it 
is clear from the language used in the 1954 proviso that the proviso 
was intended to cover the whole field of the earlier provisos, i. e., the 
1952 and 1953 provisos and the McDonough Amendment, and to em- 
brace new material as well. Further, it appears from the legislative 
history that the Congress intended by the 1954 proviso to, in effect, 
overcome the holding of the California Supreme Court in connection 
with the 1952 proviso and the decision of this Office interpreting the 
“tender” requirement of the McDonough Amendment. 99 Cong. Rec. 
3587, 3595. That the Congress intended the 1954 proviso to super- 
sede the earlier provisos and recognized that the 1954 proviso covered 
the whole field of the earlier provisos is indicated by the following 
statements made in the House and Senate during floor debate on the 
1954 proviso or parts thereof as set forth in the Congressional Record, 
Volume 99, pages 3504, 3586, and 5223, respectively : 

Mr. Purttuips. For the information of all concerned, as well as the gentleman 
from California [Mr. McDonoveH] there will be a committee amendment offered 
tomorow which will add to this section the fact that in any negotiations for the 
repayment of any money advanced under such community projects, the negotia- 
tions shall not cover money advanced after the time that the people express 
themselves by any legal method as opposed to the project. 

In answer to the gentleman, we believe it means exactly what you said. The 


only reason I express any hesitation at all is because we have said it twice be- 
fore. * * *” [Italics supplied.] (99 Cong. Rec. 3504) 
* - * ” * 2 a 
Mr. Puriurps. Mr. Chairman, we are returning to the bill wording which had 
been in previous bills and which we thought by implication were here. The 
committee desires to make sure that it is understood that where a community 
withdraws from a project which had previously contracted with the Govern- 
ment for public housing, it shall be obligated for the Government advances. I 
do not wish that there be any misapprehension, because we have changed the 
wording a little from the year before. We have made it clear, I hope, that where 
the Federal Government continued to advance money against the desires of the 
community, after decisive formal action on the part of the community, that that 
money subsequently advanced—and I think improperly advanced—-should not 
be involved in the negotiations. * * * Other than that, there is nothing in the 
amendment that we have not voted upon favorably in previous years. [Italics 
supplied.] (99 Cong. Rec. 3586) 
* . * 


* * + + 
Mr. SpARKMAN, * * * I refer particularly to the committee amendment which 
seeks to deal with the situation which we considered on the Senate floor 2 or 8 
times in the past J had hoped that last year we had arrived at a satisfactory 
solution, but, apparently, it was not satisfactory. * * * [Italics supplied.] 
* 


* + » 7 s 2 
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Mr. Knowtanp. * * * Of course, Mr. President, the matter will be in confer- 
ence, but what we were trying to reach was the situation which was discussed on 
the floor of the House and of the Senate this year and last year, that where a 
local community, by the votes of the people and by the votes of their own repre- 
sentatives, had determined that they did not want to proceed with a public- 
housing project, under our democratic process, local home rule, and States’ 
rights, they would have an opportunity so to express themselves and could 
discontinue, providing the Federal Government had returned to it the costs so 
there would be no burden upon the Government. [Italics supplied.] 

While the language of the proviso was amended subsequent to the 
above-quoted discussions, it was not changed to a degree which would 
make the quoted statements inapplicable. 

From the foregoing, it must be concluded that the principle of 
statutory construction pertaining to repeal by implication referred 
to above is for application in the instant case. That is to say, it must 
be held that the 1954 proviso repeals, by implication, the 1952 (and 
1953) proviso. Accordingly, we conclude that neither the 1952 or 1953 
provisos are for application in connection with the proposed contract 
with the La Crosse Housing Authority and that such provisos do not 
preclude the Public Housing Administration from entering into a loan 
or annual contributions contract with that Authority. Accordingly, 
the specific question raised in your letter and quoted above is answered 
in the affirmative. In view thereof, it does not appear necessary to 
discuss the second premise raised in your letter concerning the effect 
of the recent favorable approval of the project in question by the 


La Crosse city council. 


[B-129522] 


Military Personnel—Minority Enlistments—Reenlistment 
Bonus Payments 

A member of the uniformed services who, upon reaching the minimum service 
age, reenlists within 3 months after discharge because of misrepresentation 
of his age may not have the first enlistment considered a valid enlistment by 
reason of the special statutes which authorize pay and allowances and service 
credit for underage enlistments, nor may the first enlistment be considered for 
reenlistment bonus payments. 


To Captain L. W. Hopkins, United States Marine Corps, November 
29, 1956: 


Reference is made to your letter of October 1, 1956, with 
enclosure, requesting a decision whether you are authorized to pay 
Sergeant Robert J. Bergeron, 1261993, U. S. Marine Corps, the 
difference between the amount of reenlistment bonus authorized for 
a “first” reenlistment and that authorized for a “second” reenlistment, 
under section 208 of the Career Compensation Act of 1949, as added 
by section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 239, 
incident to his reenlistment for three years on September 11, 1956. 
You state that you have paid the member a reenlistment bonus of 
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$319.80 computed on the basis that his enlistment of September 11, 
1956, is a “second” reenlistment within the meaning of the 1954 act. 

It appears that Sergeant Bergeron was inducted into the United 
States Marine Corps on December 4, 1951, at which time he was 
under the administrative minimum age for enlistment (17 years), 
and that when his correct age was discovered he was honorably dis- 
charged from the Marine Corps on June 13, 1952, under the provisions 
of the act of September 24, 1945, 59 Stat. 536 (10 U. S. C. 6292) and 
paragraph 10274, Marine Corps Manual. Upon reaching the admin- 
istrative minimum age for enlistment, and within 3 months following 
his discharge on June 13, 1952, Sergeant Bergeron enlisted in the 
Marine Corps on September 11, 1952, for a period of four years. He 
was not paid a reenlistment bonus under the provisions of section 
207 of the Career Compensation Act of 1949, 37 U. 5S. C. 238, 
on account of such “reenlistment.” 

Section 207 (a) of the Career Compensation Act of 1949, as 
amended (37 U.S. C. 238 (a) ), authorizes the payment of a lump-sum 
reenlistment bonus to members of the uniformed services who reenlist 
in the Regular component of their service within 3 months from the 
date of their discharge or separation from any component of such 
service. The act of September 24, 1945, cited above, authorizes the 
Secretary of the Navy, under regulations prescribed by him, to dis- 
charge from the Navy or Marine Corps, with pay and allowances 
and discharge certificate found appropriate for his service after enlist- 
ment, any enlisted person who secures enlistment by reason of false 
statement of age on his application for enlistment and thus enlists 
while under the minimum statutory or administrative age limit. See- 
tion 202 (c) of the Career Compensation Act of 1949, 63 Stat. 808, 37 
U. S. C. 233 (c), provides for the inclusion in the computation of 
service for basic pay purposes any service performed by members of 
the uniformed services prior to their attainment of 18 years of age. 

Section 4 of the Selective Service Act of 1948, as amended, 50 
U. S. C. App. 454, provides, among other things, for the voluntary 
induction into the Armed Forces of any person between the ages of 18 
and 26 for a period of 24 consecutive months, unless sooner clischarged, 
released, or transferred (see paragraph (c) (3)) and for the volun- 
tary induction of any person who has attained the age of 17 years if 
he has the written consent of his parent or guardian (see paragraph 
(c) (4)), and it authorizes payment to inductees of the same pay, 
allowances, and other benefits as provided by law for other enlisted 
men (see paragraph (e)). The administrative minimwn age for 
enlistment of a man in the Marine Corps is 17 years and the discharge 
of any person who is under that age is required. See paragraph 10274, 
Marine Corps Manual. 
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It uniformly has been held that an enlistment contract entered into 
under circumstances involving the concealment or misrepresentation 
by the enlisted person of facts or information which, if originally re- 
vealed, would have disqualified him from enlistment is voidable at 
the option of the Government; that the person’s discharge consti- 
tutes an avoidance of the contract of enlistment; and that he is en- 
titled only to such rights as are specifically authorized by statute. 9 
Comp. Gen. 436. While the Congress has authorized the payment of 
pay and allowances to such a person to the date of discharge; trans- 
portation and subsistence to his home; and the counting of service 
prior to the attainment of 18 years of age for longevity purposes, such 
special statutory enactments, standing alone, do not validate an 
enlistment which has been avoided by the Government because of 
fraud in its inception. Hence, such an enlistment may not be con- 
sidered an “enlistment” for the purpose of computing or paying a reen- 
listment bonus under either section 207 or section 208 of the Career 
Compensation Act of 1949, as amended. Accordingly, you are author- 
ized to credit Sergeant Bergeron’s pay account with an amount of 
reenlistment bonus computed on the basis that his enlistment of Sep- 
tember 11, 1956, was a “first” reenlistment within the meaning of sec- 
tion 208 of the Career Compensation Act, subject, of course, to a 
deduction of the amount of $319.80 already paid to him incident to 
such enlistment. 


[B-129736] 


Bids—Mistakes—Withdrawal or Corrections—Burden of 
Proof 

In order to bind a bidder by notice of award after receipt of evidence which 
reasonably establishes the bidder’s omission of a material item of cost from the 
bid price, the Government virtually undertakes the burden of proving either that 


there was no error or that the bidder’s allegation of error was not made in good 
faith. 


A greater degree of proof is necessary to allow correction of an erroneous 
bid than is required to justify withdrawal of a bid before award. 


To the Secretary of the Army, November 29, 1956: 


Reference is made to a letter dated November 6, 1956, with enclo- 
sures, from the Assistant Secretary (Logistics), requesting a decision 
as to the action to be taken concerning an error the Rysgaard Con- 
tracting Company, St. Paul, Minnesota, alleges it made its bid on 
which contract No. DA-36-058-CIV ENG-57-18 was awarded. 

The Office of the District Engineer, Pittsburgh District, Corps of 
Engineers, by invitation No. CIVENG-36-058-57-11, requested 
bids—to be opened August 15, 1956—for furnishing labor and ma- 
terials and performing all work required for cleaning and painting 








442 DECISIONS OF THE COMPTROLLER GENERAL [36 


the exterior surfaces of 15 vertical lift gates and one Tainter type gate 
at Emsworth Locks and Dam, Ohio River, item 1, and for cleaning and 
painting both the interior and exterior surfaces of 10 vertical lift 
gates and the emergency bulkheads at Montgomery Island Locks and 
Dam, Ohio River, item 2. Under item 3, provision was made for 
quoting a job price for the work at both sites. In response the 
Rysgaard Contracting Company submitted a bid dated August 15, 
1956, offering to perform the work covered by item 1 at a job price 
of $36,027.60; to perform the work covered by item 2 at a job price 
of $50,778.60; and to perform the work covered by item 3 at a job 
price of $86,806.20. The five other bidders on item 3 quoted job 
prices ranging from $127,339 to $245,625 and the Government’s cost 
estimate for the work at both sites was $107,670, which amount does 
not include the item of profit. 

In his undated Findings of Fact the contracting officer states that 
on August 15, 1956, a representative of the Rysgaard Contracting 
Company telephoned requesting the amounts of the low bid and the 
Government's estimate which, he stated, was furnished by an employee 
of his office; that by telegram dated August 16, 1956, the company 
advised that, in recomputing its figures, it discovered that it had made 
an error in its bid in that its total field overhead item was inadvertently 
omitted resulting in an error of $14,865; and that the company re- 
quested that its bid be corrected accordingly or that it be permitted 
to withdraw its bid on the project. 

By letter dated August 17, 1956, the company was requested to fur- 
nish a written statement explaining its error and evidence in support 
thereof. By letter dated August 22, 1956, the company submitted an 
affidavit in which it explained how the error occurred, and photo- 
static copies of the worksheets used in computing its bid prices, and a 
revised unit price schedule. It is reported that on August 29, 1956, 
a conference was held with Mr. Rysgaard at which conference he 
subinitted an original worksheet and a supplemental affidavit dated 
August 29, 1956, which reads, in part, as follows: 

In making my bid, I computed my basic unit costs by taking the wage rate for 
an hour together with the actual anticipated covered in said hour, plus the cost 
of material and normal profit therefore, Thereby arriving at a basic unit cost 
covering labor, material, and profit, as shown on work sheets 1, la, 1b and Ie. 
These unit costs were then extended on the basis of the total areas for the 
various units of the total job, as shown on work sheets 2 and 3. I then developed 
individual costs for the various component parts of the job, such as material 
quantities, as shown on the top half of work sheet 4, day labor, as shown on work 
sheet 5, and a general field overhead schedule, as shown in its entire form plus 
proportionate allocations to the various bid items on work sheet 6, including 


among other things, equipment requirements, as detailed on the lower half of 
work sheet 4. This second computation of material quantities and day labor 


is merely a cross check to verify the basic unit costs. However the costs com 
puted in the general field overhead schedule are a new computation of costs 
which must be pro-rated back over the basic unit costs to increase the bid prices 
on the various component parts of the total job. 
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4. The computation which was made on sheet 6 shows the total field overhead 
cost together with an allocation of the portion of field overhead costs which I 
intended to add to the Emsworth job in the amount of $9,125.00 and the Mont- 
gomery job in the amount of $10,125.00 if my bid on either of those jobs were 
accepted without my being awarded the entire contract. 

5. It will be noted that the totals as allocated for the Emsworth job and the 
Montgomery job when added together total more than the total field overhead 
schedule, the reason for this being that certain items are repeated in like amount 
for each job and thereby will show only once in the total field overhead which 
is applicable to the combined total bid. Thus, the computation on work sheet 
6 shows that my intended bid on the total contract was $101,671.20 consisting 
of $86,806.20 basic unit costs and $14,865.00 field overhead costs; that my in- 
tended bid on the Emsworth job was $45,152.60 consisting of $36,027.60 basic 
unit costs and $9,125.00 field overhead costs and that my intended bid on the 
Montgomery job was $60,903.60 consisting of $50,778.60 basic unit costs and 
$10,125.00 field overhead costs. 

The record shows that the District Engineer (contracting officer) 
submitted the matter of the alleged eror by the Rysgaard Contracting 
Company to the Office of the Chief of Engineers for consideration, 
with his specific finding that the evidence presented clearly and con- 
vincingly established the existence of a mistake, but was instructed 
that the bid of the company should be considered for award in the 
form submitted. Accordingly, on October 1, 1956, the bid was ac- 
cepted and the Rysgaard Contracting Company notified of the award 
of a contract for the work covered by item 3 (work at both sites) at 
its original bid price of $86,806.20. In the letter advising of the award 
the company was informed that the Chief of Engineers had deter- 
mined that clear and convincing evidence of the error had not been 
submitted by the company. 

By letter dated October 15, 1956, the Rysgaard Contracting Com- 
pany protested the action of the Corps of Engineers in awarding a 
contract to it on the basis of its original bid price for item 3. In its 
letter the company contended that, while the evidence submitted by it 
might not be sufficient to establish its alleged bid price, it was sufficient 
to establish that an error was made in its bid, as alleged. 

In his Findings of Fact, the contracting officer stated that from 
samples of the company’s worksheets for bids on other jobs, it appears 
that the company usually did separately compute overhead and adjust 
its unit costs accordingly ; and that an examination of the company’s 
original worksheets for the subject project reveals that the amount of 
$14,865 shown on sheet six, representing field overhead and costs and 
including field office, equipment rental and maintenance, telephone, 
travel, freight, setting up at job, and subsistence, were omitted from 
the bid as alleged by the company. It was also stated that an apparent 
error in computation amounting to $8,236.80 in favor of the company 
was discovered on the company’s worksheets. 

While it is true that the responsibility for the preparation of a bid 
is upon the bidder, who ordinarily must bear the consequences of an 
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error in the bid upon which a contract is based, that rule does not 
entitle the Government to take advantage of a bidder’s error when, 
as in the present case, it has been alleged and satisfactorily established 
prior toaward. The general rule is that the acceptance of a bid with 
knowledge of error therein does not consummate a valid and binding 
contract. See Nason Coal Company v. United States, 64 C. Cls. 526; 
Restatement of the Law of Contracts, section 503; and Williston on 
Contracts, section 1578. Also, see Moffett, Hodgkins, and Clarke 
Company v. Rochester, 178 U. S. 373; Kemp v. United States, 38 F. 
Supp. 568; Alta Electric and Mechanical Company, Inc. v. United 
States, 90 C. Cls. 466; and 17 Comp. Gen. 575, 576. In undertaking 
to bind a bidder by aceptance of a bid after notice of a claim of error 
by the bidder, the Government virtually undertakes the burden of 
proving either that there was no error or that the bidder’s claim was 
not made in good faith. The degree of proof required to justify 
withdrawal of a bid before award is in no way comparable to that 
necessary to allow correction of an erroneous bid. 

Since the notice of award was given after receipt of evidence by 
the contracting officer reasonably establishing the bidder’s omission 
from his bid price of a material item of cost, and since it is understood 
that the contractor has not executed the contract or furnished a per- 
formance or payment bond, the notice of award should be canceled. 

The contracting officer’s undated Findings of Fact; the affidavits 
of Mr. Rysgaard; the contractor’s original and revised worksheets; 
and the abstract of bids are being retained. The other papers are 
returned. 


[B-129743] 


Appointments—Presidential—Recess—New Appointees 


An individual who receives a recess appointment by the President, subsequent 
to the adjournment of the Senate and after the Senate had failed to act on the 
nomination of another individual who had received a recess appointment to the 
same office, is a new appointee, and the salary prohibition in 5 U. S. Code 56 (b) 
for appointees, other than the nomination of a person appointed during the 
preceding recess of the Senate, will not preclude payment of compensation to 
the new appointee. 


To Floyd E. Dotson, Department of the Interior, November 30, 
1956: 


Your letter of November 5, 1956, encloses a voucher in favor of Mr. 
Olin Hatfield Chilson, Assistant Secretary of the Interior, covering 
salary for the period October 29 to November 3, 1956, and requests 
our decision whether the voucher may be certified for payment under 
the circumstances hereinafter set forth. 
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You report that a vacancy occurred in the office of the Assistant 
Secretary of the Interior on September 15, 1955, after the adjournment 
sine die of the 1st session of the 84th Congress; that to fill such vacancy 
the President gave a recess appointment to Mr. Wesley A. D’Ewart, 
who entered upon duty on October 6, 1955; that Mr. D’Ewart’s name 
was then placed in nomination for the office before the Senate during 
the 2nd session of the 84th Congress, but the Senate failed to act upon 
the nomination prior to the adjournment sine die of the Congress on 
July 27, 1956; that thereafter—Mr. D’Ewart’s recess appointment 
having expired with the end of the 2nd session of the Senate—the 
President made another recess appointment to the office, but to a dif- 
ferent person, namely, Mr. Olin Hatfield Chilson, who entered upon 
duty on October 29, 1956. 

The question presented is whether, in view of section 1761 of the 
Revised Statutes, as amended by the act of July 11, 1940, 5 U. S. C. 56, 
Mr. Chilson may be paid salary prior to the time his appointment is 
confirmed by the Senate. 

The referred-to statute reads, as follows: 

No money shall be paid from the Treasury, as salary, to any person appointed 
during the recess of the Senate, to fill a vacancy in any existing office, if the 
vacancy existed while the Senate was in session and was by law required to be 
filled by and with the advice and consent of the Senate, until such appointee 
has been confirmed by the Senate. The provisions of this section shall not 
apply (a) if the vacancy arose within thirty days prior to the termination of 
the session of the Senate; or (b) if, at the time of the termination of the session 
of the Senate, a nomination for such office, other than the nomination of a 
person appointed during the preceding recess of the Senate, was pending before 
the Senate for its advice and consent; or (c) if a nomination for such office 
was rejected by the Senate within thirty days prior to the termination of the 
session and a person other than the one whose nomination was rejected there- 
after receives a recess commission: Provided, That a nomination to fill such 
vacancy under (a), (b), or (c) of this section, shall be submitted to the Senate 
not. later than forty days after the commencement of the next succeeding 
session of the Senate. 

There is for consideration here whether the appointment of Mr. 
Chilson falls within any of the three exceptions to the general restric- 
tion against payment of salary to recess appointees contained in 
section 1761 of the Revised Statutes, quoted above. It is apparent 
that if any of the exceptions be applicable in Mr. Chilson’s case it is 
that contained in clause (b), 5 U. S. C. 56 (b), of the statute. While 
clause (b) appears in the text of section 1761 as previously quoted, it 
is again quoted here for ready reference: 

(b) if, at the time of the termination of the session of the Senate, a nomination 
for such office, other than the nomination of a person appointed during the 
preceding recess of the Senate, was pending before the Senate for its advice and 
consent. 

You refer to the fact that the language “other than the nomination 
of a person appointed during the preceding recess of the Senate” was 
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added by the Senate Committee on the Judiciary as an amendment to 
S. 2773, which became the act of July 11, 1940, amending section 1761 
of the Revised Statutes. In explanation of such language, the follow- 
ing statement by the Committee appears in Senate Report No. 1079, 
76th Congress : 

The purpose of this amendment is to preclude payment of salary to a person 
nominated to fill a vacancy during the time when the Congress hac adjourned, 
or was in recess but whose nomination was not sent to the Senzte for con- 
firmation during the session of Congress which followed the recess during which 
the nomination was made, or having been submitted to the Senate, was not 
acted upon. 

Moreover, it is significant that under clause (c), 5 U. S. C. 56 (c), 
the payment of salary would be permitted to a new recess appointee 
who is appointed after the rejection by the Senate, within thirty days 
prior to the termination of the session, of the nomination of a person 
appointed during the preceding recess. 

In view of the foregoing, it is apparent that the Congress did not 
intend to preclude the payment of salary in a situation such as exists 
in Mr. Chilson’s case, but permit it in a situation as set forth in 
clause (c) of the statute. Accordingly, we hold that the language 
“other than the nomination of a person appointed during the pre- 
ceding recess of the Senate” was not intended to apply to a new 
recess appointee such as Mr. Chilson and that clause (b) otherwise 
permits payment of salary under the related circumstances. Cf, 28 
Comp. Gen. 30; id. 238. 

The result herein reached is in conflict with our decision of De- 
cember 14, 1953, B-117860, which no longer will be followed. 

The voucher, which is returned herewith, may be certified for 
payment, if otherwise correct. 
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[B-129503] 


Foreign Service—United States and Local Holidays—Locally 
Hired Employees—Lump-Sum Leave Payments 


In view of the fact that the excusing of local employees in the Foreign Service 
on United States national holidays and on local holidays is discretionary rather 
than mandatory, such holidays may not be included in the lump-sum leave pay- 
ments due local employees on separation from the service. 


To the Secretary of State, December 3, 1956: 


In our audit of voucher No. 6482, April 1955, accounts of W. G. 
Dougherty, Department of State, Tokyo, Japan, we stated an excep- 
tion against Jesse E. Ray, Authorized Certifying Officer, on account 
of a lump-sum payment for annual leave to a local employee in the 
Foreign Service, the computation of which payment included other 
than statutory holidays. The administrative replies to the exception 
disclose practices in the computation of such payments which appear 
questionable. 

The lump-sum payment in question covers certain Japanese legal 
holidays, namely, the Emperor’s Birthday, Constitution Day, and 
Children’s Day, which occurred on April 29, and May 3, and 5, 1955, 
respectively. The voucher in question, together with voucher No, 73, 
July 1955 accounts of Boyce E. Powell, Department of State, Athens, 
Greece, is representative of other vouchers which cover lump-sum 
payments to local employees in foreign areas including payments for 
United States National holidays and local holidays. 

Two replies have been received to the audit exception, one dated 
February 13, 1956, signed by W. G. Dougherty, D. O., the other dated 

ugust 21, 1956, fr 1e Chief, Suspension and Claims Staff, Office 
August 21, 1956, from the C ; 
of Finance. The respective replies are quoted below for your infor- 
mation. The first is as follows: 

This Exception to paying a local employee for local holidays occurring within 
the period covered by a lump-sum leave payment appears inconsistent with the 
Foreign Service Manual, Part IV, Section 914.45, which states: “Whenever a 
local employee is separted from the service . . . he shall be paid compensation 
in a lump-sum for all accrued and accumulated annual leave to which he is en- 
titled. Such lump-sum payment shall equal the compensation that the employce 
would have received had he remained in the service until the expiration of such 
annual leave.” [Italics supplied]. If the employee in question had remained in 
the service until the expiration of his annual leave, he would have enjoyed the 
local holiday in accordance with I FSM IV 914.15 which states that, “Local 
employees may be excused from work, without loss of pay or leave, when such 
holidays fall within their basic work weeks.” 

If, according to this Exception, payment to local employees for local holidays 
occurring within the period covered by the lump-sum leave payment is not 
authorized, it would appear that the lump-sum payment cannot equal the com- 
pensation that the employee would have received had he remained in the service 


until the expiration of his annual leave and the exception is therefore in- 
equitable. 


427142 O—57——31 
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It is requested that this suspension be removed from against the cited account. 
If however, this suspension must stand, it is suggested that GOA and the De- 
partment may wish to clarify the regulations concerned. 


The second is as follows: 


Section 203 (g) of the Annual ard Sick Leave Act of 1951 provides that 
“Alien employees who occupy positions outside the several states and the 
District of Columbia may, in the discretion of the head of the Department or 
Agency concerned, be granted leave of absence with pay not in excess of the 
amount of annual and sick leave allowable under this title in the case of citizen 
employees.” 

1 FSM IV 914.21 promulgated under the authority contained in the Annual 
and Sick Leave Act of 1951, authorizes Foreign Service posts to prescribe rules 
and regulations for granting leave benefits to local employees in accordance 
with annual leave practices prevailing among local employees in the area, 
provided, that benefits may in no case exceed those applicable to United States 
citizen employees. It provides that each post shall grant leave in accordance 
with the regulations it prescribes. 

The Lump-Sum Payment Act provides that whenever any civilian officer or 
employee of the Federal government or the District of Coumbia is separated 
from the service * * * he shall be paid compensation in a lump-sum for all 
accumulated and accrued annual or vacation leave to which he is entitled 
under existing law. Such Jump-sum payment shall equal the compensation that 
such employee would have received had he remained in the service until the 
expiration of the period of such annual or vacation leave * * * 

It is submitted that the cited acts and the Department’s regulations constitute 
authority for paying for local holidays occurring within the period covered by the 
lump-sum payment. 


From the foregoing replies it is apparent that the payment was 
effected upon the basis of the regulations in Part IV—Personnel— 
Foreign Service Manual, sections 914.13 through 914.16, 914.21 and 
914.45, hereinafter referred to. No information has been found or 
furnished showing that the Foreign Service post here involved pre- 
scribed rules and regulations other than those contained in Part IV. 

Section 914.21 of the referred-to regulation provides, in pertinent 
part, as follows: 

Each Foreign Service post shall prescribe rules and regulations for granting 
current and cumulative annual leave benefits to local employees in accordance 
with the annual leave practices prevailing among local employers (including other 
United States Government agencies) in the area, provided, however, that benefits 


may in no case exceed those applicable to United States citizen employees * * *, 
[Italics supplied.] 


Section 914.45 provides, in pertinent part, that: 


Whenever a local employee is separated from the service, or transferred to a 
position in another agency not covered by-the Annual and Sick Leave Act of 
1951, he shall be paid compensation in a lump-sum for all accrued and ac- 
cumulated annual leave to which he is entitled. Such lump-sum payment shall 
equal the compensation that the employee would have received had he remained 
in the service until the expiration of such annual leave. [Italics supplied.] 


Section 914.13 provides that local employees may be excused from 
work on United States National holidays and identifies those holidays. 
Section 914.14 provides that Foreign Service posts shall order such 
local employees as are needed to work on United States National holi- 
days and further prescribes that when such employees are required 
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to perform such work during their regular tour of duty no holiday 
pay shall be payable. 

Also, section 914.15 provides that each Foreign Service post shall 
determine which holidays in the country of assignment are of suffi- 
cient national importance to warrant their observance by the post 
and further prescribes that local employees may be excused from work, 
without loss of pay or leave, when such holidays fall within their 
basic workweek. Under section 914.16 local employees may be ordered 
to work on the local holidays observed by the post. 

The foregoing regulations show that the granting of leave to local 
employees on the prescribed United States National holidays is per- 
missive and not mandatory. Nor do those regulations specify the 
local holidays that specifically are to be observed. In other words, 
based upon the regulations no advance determination can be made 
as to which local employees will be excused for such holidays. From 
the regulations, sections 914.14 and 914.15, it appears that the only 
local employees excused are those on the rolls immediately before 
the occurrence of a United States National or local holiday based upon 
current requirements. 

Under the provisions of Executive Order No. 10358, dated June 9, 
1952, certain holidays are observed by United States citizen em- 
ployees—the same holidays as enumerated in section 914.13, Part IV— 
Personnel—Foreign Service Manual—or any other calendar day 
designated as a holiday by Federal statute or Executive Order. 

In our decision, 27 Comp. Gen. 407, we held as follows, quoting 
the syllabus: 

An employee separated from the service prior to December 24, 1947, a half- 
holiday for Federal employees as declared by Executive Order No. 9907, but 
after said order was filed on December 3, 1947, with the Division of the Federal 
Register, which filing, under 44 U. S. Code 307, constituted notice of the Execu- 
tive Order to all concerned, is entitled to a lump-sum payment for accrued and 
accumulated annual leave extending beyond the half-holiday which includes 
payment for such one-half day without a charge against accrued annual leave 
therefor. 

Cf. 25 Comp. Gen. 338, answer to question 3. 

Further, we held in our decision, 29 Comp. Gen. 322, as follows, 
quoting the syllabus: 

In view of the act of March 2, 1940, providing that the days of annual leave 
with pay authorized for employees by the act of March 14, 1936, shall be exclu- 
sive of all non-workdays, in computing the lump-sum payment for accrued an- 
nual leave payable under the act of December 21, 1944, to the Secretary of the 
Interior upon his resignation, no leave charge should be made for Saturdays 
falling within the accrued leave period if the Secretary’s Office was not regularly 
open for business on Saturdays at the time of his resignation. 

From the foregoing it is apparent that United States citizen em- 
ployees are authorized to have a holiday or nonworkday considered 
in the computation of their lump-sum payments for annual or vaca- 
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tion leave only when such holiday or nonworkday is fixed, set, or 
known before separation. Since United States citizen employees are 
entitled to consideration in lump-sum payments for annual or vacation 
leave only for holidays fixed by statute and to nonworkdays prescribed 
by Executive order, the payments to local employees for United 
States National and local holidays, as reflected in the voucher here 
involved, result in a benefit exceeding the benefit applicable to United 
States citizen employees and thus appears in violation of the language 
of section 914.21 of your regulations. 

In view of the permissive language of sections 914.13 and 914.15, 
and the requirements of sections 914.14 and 914.16 of the Foreign 
Service Manual, making it uncertain which local employees are to 
be excused from work on United States National holidays and making 
uncertain the local holidays to be observed as well as which employees 
will be excused, we are constrained to conclude that there is no cer- 
tainty or fixity—such as exists with respect to United States citizen 
employees—of holidays or nonworkdays to permit their inclusion in 
computing lump-sum payments to local employees upon separation. 
Our Audit action will be accordingly. 

In connection with the foregoing, we should like to point out that 
in a similar situation covered in D. O. voucher No. 192, October 1953, 
account of Aagot B. Samuelson, Department of State, San Jose, Costa 
Rica, an exception was taken against that voucher to lump-sum leave 
payment for local holidays to a United States citizen employee for 
which refund was made as evidenced by the administrative reply of 
August 13, 1954. 


[B-129398] 


Marshals — Mileage — Use of Privately-Owned Automo- 
biles—Duty En Route From Residence to Headquarters 


United States marshals who travel by privately-owned automobile from their 
residences to their headquarters for duty are required to bear the expenses 
of travel regardless of whether the travel involves regular, overtime or call- 
back duty and regardless of whether for personal convenience the marshal main- 
tains two residences within and outside of the city limits of the headquarters. 
A United States marshal who performs temporary duty en route by privately- 
owned automobile from his residence to his headquarters where he performs 
duty may not have such travel considered as on official business and is entitled 
only to mileage in excess of that normally travelled between residence and 
headquarters. 

A United States marshal who performs temporary duty travel by privately- 
owned automobile on either a workday or nonworkday without reporting to head- 
quarters is entitled to mileage without deduction for travel from his residence 
to his temporary duty station and return. 


To the Attorney General, December 4, 1956: 


Reference is made to the letters of September 28 and November 13, 
1956 (file A3) and enclosures from the Administrative Assistant 
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Attorney General, Mr. Andretta, requesting our decision as to whether 
we would be required to object to certain proposed rules to be estab- 
lished by the Department governing the payment of mileage to U. S. 
marshals and members of their staffs for travel by personally owned 
automobiles and asking for any suggestions or alternative approach 
to the problem that we may care to make. 

Mr. Andretta says marshals and their deputies, for convenience 
hereinafter referred to as marshals, must serve process in all directions 
from their headquarters. Many times for official reasons travel starts 
from the home outside the metropolitan area, often many miles away 
from the headquarters office. Sometimes travel must be made first to 
a jail some distance from the headquarters for the purpose of bringing 
the prisoner to the headquarters building for trial. Most marshals’ 
offices are in the building in which courts are held. 

He also says that the rule stated in our decision of December 3, 1954, 
B-120712, which affirms 22 Comp. Gen. 572, that a marshal who per- 
forms official duty en route between his headquarters and place of resi- 
dence is entitled only to the mileage in excess of that normally traveled 
in reporting to and returning from his headquarters does not appear to 
be in line with section 3.5-b (1) of the Standardized Government 
Travel Regulations which permits the payment of mileage to em- 
ployees when engaged on official business within or outside their 
designated posts of duty from whatever point they begin the journey. 
Further, he points out that no well-defined distinction has been found 
between them. 

Mr. Andretta says your Department is very much interested in 
endeavoring to formulate a statement reconciling what is regarded by 
some as a contradiction between section 3.5—b (1) and the “excess mile- 
age rule.” The proposal would outline a set of rules distinguishing 
between the two and serving as a basis for settling the numerous 
questions which come up in the marshal’s service. 

These rules would apply in cases where (1) the individual does not 
live within the city limits of his headquarters, (2) the use of the per- 
sonally owned automobile is essential to his work and (3) that travel 
is a major factor in performance of his duties. It is proposed to 
divide all such travel into two groups, local and nonlocal. Local 
travel would be defined as the normal day-to-day travel between home, 
headquarters, and vicinity in carrying out assignments. Nonlocal 
travel would be the more extended type which involves greater dis- 
tances and is not the usual day-to-day type work, such as removals to 
other districts, transportation of prisoners to penal institutions, ete. 
Under local travel the Department would propose two groups, the first 
dealing with travel on regular work-days when mileage would be 
allowed for all travel in the performance of assignments, deducting 
therefrom one round trip from home to headquarters for each day or 
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weekend according to the traveler’s practice in returning to his home. 
The second group would deal with travel on nonworkdays, for which 
mileage would be allowed for all travel that would have been neces- 
sary had the traveler lived within the city limits of his headquarters, 
and for this purpose mileage would be computed from the headquar- 
ters building. No constructive mileage would be allowed, that is, 
assuming the marshal lived 20 miles from the headquarters city and 
the approved jail to which he proceeds on official duty was only 2 miles 
from his home in a direct line between the two, under this rule 2 miles 
travel each way would be allowed and not the 18 miles from the head- 
quarters city. On nonlocal travel it is proposed to allow mileage for 
all distance traveled with no deductions for distance from home to 
headquarters, since, as the Department views the matter, the distinc- 
tion between the 3.5-b (1) rule and the excess mileage rule is largely 
the distinction between extended travel as contrasted with day-to-day 
local travel. . 

Also, it appears from the proposed outline that when a marshal 
lives within the limits of his headquarters city the Department would 
allow mileage for all distance traveled without regard to the excess 
mileage rule and without distinction between local and nonlocal travel 
whether performed on workdays, nonworkdays, before or after usual 
hours, and call-back occasions. 

The Administration Assistant Attorney General also transmitted 
copies of letters received by him from United States marshals request- 
ing advice as to whether the mileage between residence and head- 
quarters is required to be deducted in the following situations, as 
consolidated and renumbered by us: 

1. Marshal residing outside his headquarters city performed official travel en 
route from headquarters to his residence on a usual working day. 

2. Marshal maintaining home outside his headquarters city, who resided at 
headquarters city during weekdays, traveled from headquarters to home during 
regular working hours on a weekday (Wednesday) and the next day performed 
travel by necessary circuitous routing en route to headquarters during usual 
working hours. 

3. Marshal with home which was outside his headquarters and on a direct 
route between headquarters and a temporary duty station, on a Saturday, per- 
formed travel from his home to the temporary duty station, thence to his resi- 
dence city for further temporary duty, thence to headquarters city for duty 
and then returned home. 


4. Marshal on a work or nonworkday performed temporary duty travel 
without reporting to headquarters. 


The rule is well established that an employee must bear the cost 
of transportation between his place of residence and his place of duty 
at his official station. 11 Comp. Gen. 417; 15 id. 342; 19 id. 836. The 
fact that such expenses may be increased by emergency conditions 
or the performance of overtime work does not change the rule. 16 
Comp. Gen. 64; id. 1; B-117159, October 20, 1953. The rule is for 
application regardless of the fact that the employee resides outside 
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the headquarters city and regardless of whether regular, overtime, or 
call-back overtime duty is performed. B-128764, August 27, 1956. 
Thus, as such expenses are personal to the employee, they may not be 
considered as incurred in official travel. Consequently, even though 
the additional travel required by the performance of official duty en 
route between residence and headquarters may be considered official 
travel, the distance normally traveled in reporting to and returning 
from duty at headquarters may not be considered as travel on official 
business. Furthermore, the fact that travel involves relatively large 
distances would not serve to change the nature of that portion of the 
travel which is personal to the employee. 

Section 3.5-b (1) of the Standardized Government Travel Regula- 
ticns applicable to civilian officers and employees of the departments 
and establishments as defined in section 2, Travel Expense Act of 1949, 
5 U.S. C. 835; and section 504.01 and 504.04, United States Marshals 
Manual, permits the payment of mileage for travel performed “on 
official business” from whatever point an employee begins his journey. 
Under such regulations an employee who does not perform duty at his 
headquarters station may be administratively allowed mileage for 
travel between his residence and temporary duty station without deduc- 
tion for the travel which the employee normally would be required 
to perform in reporting from his residence to official station. 32 Comp. 
Gen. 235. The regulations also permit the payment of mileage without 
the deduction to an employee who, while en route from his residence 
to a temporary duty station, changes his means of transportation and 
acquires equipment at his headquarters but does not perform duty 
there. 34 Comp. Gen. 248. However, as indicated above, an employee 
who performs temporary duty en route between residence and head- 
quarters and who actually also performs duty at his headquarters 
that day is entitled only to the mileage in excess of that normally 
traveled between such points, since then the travel between residence 
and headquarters may not be considered as on official business within 
the purview of sections 3.5-b (1), 504.01, and 504.04. B-124671, 
November 28, 1955. 

To summarize, we conclude that under present law and regulations 
the rule requiring the employee to bear the expense of travel between 
headquarters office and residence is for application in all situations 
where a marshal travels between residence and regular place of duty 
at headquarters for duty thereat, regardless of whether he lives within 
or outside the city limits of his headquarters, whether the travel is 
local or nonlocal, whether it involves regular, overtime, or call-back 
overtime duty, and regardless of whether for personal convenience 
the employee maintains two residences, Therefore, we are required to 
object to the Department’s proposed rules so far as they conflict with 
that requirement. 
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Accordingly, the mileage between residence and headquarters is re- 
quired to be deducted in examples Nos. 1, 2, and 3. The deduction is 
not required to be made in example No. 4. 


[B-129642] 


Military Personnel—Gratuities—Enlistments in Different 
Branches of the Service—Reenlistment Bonus Payments 

A Marine Corps Member who, immediately following discharge, reenlisted in the 
Marine Corps on March 24, 1950, then on July 6, 1950, on discharge, enlisted in 
the Air Force and subsequently on discharge from the Air Force again enlisted 
in the Marine Corps on September 28, 1950, may not have the July 6 and Sep- 
tember 28 enlistments, which did not follow active duty in the Air Force and the 
Marine Corps, respectively, regarded as reenlistments for bonus payments; 
and as the member’s enlistment on March 24 was his first reenlistment, the 
enlistment on September 28 constitutes a second reenlistment for bonus payment. 


To Captain W. N. Rogers, United States Marine Corps, December 4, 
1956: 


Reference is made to your letter of September 28, 1956, with en- 
closure, requesting a decision as to whether you are authorized to pay 
Master Sergeant Huston H. Beyer, 480067, U. S. Marine Corps, the 
difference between the amount of reenlistment bonus authorized by 
section 208 of the Career Compensation Act of 1949, as added by sec- 
tion 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 239, for a 
second reenlistment and that provided by such section for a third 
reenlistment, incident to his reenlistment in the Marine Corps for 
six years on September 28, 1956. You state that you have paid him 
a reenlistment bonus in the amount of $546 on the basis that his reen- 
listment on September 28, 1956, was a third reenlistment under the 
table set out in section 208. 

It appears that Sergeant Beyer reenlisted in the Marine Corps on 
March 24, 1950, upon being discharged on March 23, 1950, from an 
enlistment entered into on March 20, 1946. He was discharged from 
the Marine Corps on June 30, 1950; enlisted as an aviation cadet in 
the U. S. Air Force on July 6, 1950; and was discharged from the 
Air Force on August 22, 1950. On September 28, 1950, he reenlisted 
in the Marine Corps for a period of six years, was discharged on 
September 27, 1956, and reenlisted in that service the following day 
for a period of six years. Your doubt in the matter is due to the fact 
that although Sergeant Beyer served in the Air Force during the 
period July 6, 1950, to August 22, 1950, his enlistment in the Regular 
Marine Corps on September 28, 1950, was within three months after 
his discharge from that service on June 30, 1950. You state, how- 
ever, that he was not paid a reenlistment bonus under section 207 
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of the Career Compensation Act of 1949 incident to his enlistment 
of September 28, 1950. 

Section 207 (a) of the Career Compensation Act of 1949, as amended, 
37 U. S. C. 238, provides for the payment of a reenlistment bonus 
to members of the uniformed services who reenlist within three 
months from the date of their discharge or separation. Section 
207(b) provides that “For the purpose of payment of the reenlist- 
ment bonus authorized by subsection (a) of this section, enlistment 
in one of the Regular services following (1) compulsory or voluntary 
active duty in such service, or (2) extended active duty of one year 
or more in a Reserve component of such service, shall be considered 
a reenlistment.” Section 208(e) of that act, as added by the act of 
July 16, 1954, 68 Stat. 488, 37 U. S. C. 238, expressly provides that 
“In this section, ‘reenlistment’ means—(1) an enlistment in a regu- 
lar component of a uniformed service after compulsory or voluntary 
active duty in that service * * *,” 

The term “reenlistment” as used in statutes relating to the payment 
of enlisted allowance or reenlistment bonus long has had a definte and 
accepted meaning, unless otherwise defined by statute, as signifying 
a reentry under a contract of enlistment into the same branch of the 
Regular service from which last discharged (see 27 Comp. Dec. 170, 
172; 28 Comp. Gen. 460, 462-463; 30 Comp. Gen. 109, 113), irrespec- 
tive of whether or not the entry is accomplished within three months 
after discharge (compare 34 Comp. Gen. 715, 716-717). 

An examination of Sergeant Beyer’s pay account for the period 
January 1 to June 30, 1950, shows that he was paid a reenlistment al- 
lowance of $200 upon his reenlistment in the Marine Corps on March 
24, 1950, in lieu of a reenlistment bonus, apparently under the savings 
provision in section 207 (d) of the Career Compensation Act. A re- 
enlistment entered into after October 1, 1949, which was rewarded by 
an “enlistment allowance” in lieu of a “reenlistment bonus,” is to be 
counted as,a reenlistment for the purposes of section 208. See 34 
Comp. Gen. 715. Therefore, Sergeant Beyer’s enlistment in the Ma- 
rine Corps on March 24, 1950, immediately following a discharge from 
that service, for which he was paid a reenlistment allowance, consti- 
tutes a first reenlistment for the purposes of section 208. His enlist- 
ment in the Air Force on July 6, 1950, and his enlistment in the 
Marine Corps on September 28, 1950, did not follow active duty in the 
Air Force and the Marine Corps, respectively, and therefore, neither 
enlistment may be considered a “reenlistment” for the purpose of pay- 
ing a reenlistment bonus authorized by section 207 (a) of that act, 
notwithstanding his enlistment in the Marine Corps on September 28, 
1950, was within three months following his discharge from that serv- 
ice, since section 207 (b) expressly provides that an enlistment, to be 
considered a reenlistment for the purpose of paying a reenlistment 
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bonus authorized by section 207 (a), must be an enlistment in one of 
the Regular services following compulsory or voluntary active duty in 
such service or extended active duty of one year or more in a Reserve 
component of such service. Hence, since “Any reenlistment when a 
bonus was not authorized is not counted” for the purposes of section 
208, Sergeant Beyer’s enlistment in the Marine Corps on September 
28, 1956, following active duty in that service, must be considered a 
second reenlistment (rather than a third) for the purpose of comput- 
ing the reenlistment bonus under section 208. Accordingly, you are 
authorized to credit Sergeant Beyer’s pay account with an additional 
amount of reenlistment bonus representing the difference between the 
amount of $546 which you state you have already paid him and an 
amount computed on the basis that his reenlistment of September 28, 


1956, was a “Second” reenlistment within the meaning of section 
208 (a). 


[B-115772] 


Vessels—Construction—Differential Subsidies—Contract 
Modification 

Mariner sales contracts which were executed at a time when certain work items 
were excluded from construction-differential subsidy payments may not be 


modified to increase the subsidy payments on the basis of a subsequent deter- 


mination that the items are properly for inclusion in determination of subsidy 
payments. 


To the Chairman, Federal Maritime Board, December 6, 1956: 


Reference is made to a letter of August 20, 1956, from the Vice 
Chairman of the Federal Maritime Board, inquiring as to whether 
we perceive any objection to the Board’s proposal to amend Mariner 
sales contracts Nos. FMB-24, FMB-25 and FMB-26, dated August 
28, 1953, with Pacific Far East Line, Inc., in order to pay construction- 
differential subsidy on certain items of work which was denied at the 
time of execution of the subject contracts. Enclosed with the letter 
was a copy of a memorandum of April 4, 1956, from counsel for 
Pacific Far East Line, Inc., in support of the view that the Board has 
authority to amend the contracts as proposed and an opinion of the 
Board’s General Counsel reaching a contrary conclusion. 

In subsequent Sales Contracts Nos. MA-1017, MA-1018, MA-1019 
and MA-1020, dated February 28, 1955, the American President 
Lines, Ltd. was granted construction-differential subsidy in con- 
nection with its purchase of four Mariners which included work 
items of the same nature as those denied the Pacific Far East Line 
in its 1953 contracts for the purchase of three Mariners. You state 
that the Board desires, if it is legally proper, to amend the latter’s 
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contracts in the interest of uniformity of its decisions as to subsidized 
operators. 

In the memorandum from the counsel for Pacific Far East Line, 
section 207 of the Merchant Marine Act, 1936, 46 U. S. C. 1117, is 
cited as the legal basis for the view that the Board has authority 
to amend the existing contracts to increase the Government’s 
subsidization. 

The established rule prohibiting modification of Government con- 
tracts unless made in the interest of the United States is correctly 
stated by your General Counsel. Section 207 of the act authorizes 
the Board to enter into contracts “in the same manner that a private 
corporation may contract within the scope of the authority conferred 
by its charter.” [Italics supplied] The Board’s authority to execute 
construction-differential subsidy contracts is provided by Title V of 
its charter (Merchant Marine Act, 1936) which contemplates that 
the execution of such contracts is the consummation of administrative 
determinations made in accordance with the provisions of the statute 
and acceptance thereof by the operator. Accordingly, the legal rights 
and liabilities of both the Government and Pacific Far East Line 
were estabilshed by the 1953 contracts. A subsequent change in admin- 
istrative policy as to items properly includable for subsidy pur- 
poses does not provide a legal basis for amending existing valid con- 
tracts to increase the amount of Government subsidy any more than 
it would warrant a reduction in the amount of the Government’s 
subsidy. In other words, if the Board should at some future date 
determine that its subsidization of certain items in the past should be 
discontinued, obviously section 207 would provide no legal basis for 
amending the existing American President Lines contracts to decrease 
the amount of the Government’s subsidy therein provided. Your Gen- 
eral Counsel concludes that since no possible gain would inure to the 
Government by now giving additional subsidy through the proposed 
modification of the contracts, there is no legal authority in the Board 
to grant the request of Pacific Far East Lines. 

You are advised that we concur in the reasons and conclusion of 
your General Counsel. 


[B-126902] 


District of Columbia—Set-Off of Money Due Employees to 
Liquidate Debts Due District of Columbia 


Since the District of Columbia Government is a legal entity separate and dis- 
tinct from the United States Government, claims of the District of Columbia for 
set-off of money in the Civil Service retirement fund to liquidate debts due the 
District of Columbia by former employees may not be honored by the Federal 
Government. 10 Comp. Gen. 225, overruled. 
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To the Chairman, United States Civil Service Commission, Decem- 
ber 6, 1956: 


Your letter of November 20, 1956, requests our decision whether 
further claims of the District of Columbia for setoff of moneys in 
the Civil Service retirement fund should be honored in view of the 
opinion of the United States District Court for the District of 
Columbia, filed Decemebr 15, 1955, in the case of Sedgwick v. Young, 
Civil Action No. 917-55. 

We understand that the Sedgwick case involved a patient at 
St. Elizabeths Hospital, now deceased, for whose care the District 
of Columbia paid St. Elizabeths Hospital. The patient was a 
Civil Service annuitant and, after his death, the District of Columbia 
asked your Commission to apply the amount to his credit in the 
retirement fund against his indebtedness to the District of Columbia. 
That request was honored by your Commission. The administrator of 
Mr. Sedgwick’s estate filed an action in the United States District 
Court for the District of Columbia to require payment of the retire- 
ment money to him. The court’s opinion is to the effect that the 
retirement fund credit should be paid to the administrator of the 
estate without prejudice to the right of the District of Columbia to 
file claim with the administrator for hospital care. 

As stated in your letter, it is true that our Office decision, 10 Comp. 
Gen. 225, held that the amount in the Civil Service retirement fund 
to the credit of a former employee of the District of Columbia may 
be set off in liquidation of a debt due the District of Columbia from 
the former employee. However, our Office ruled subsequently that the 
District of Columbia Government is a distinct legal entity—not an 
agency of the United States Government—and, therefore, no legal 
basis exists for deducting the amounts of claims of the District of 
Columbia from moneys due contractors of the United States. See 
our decision of February 10, 1944, B-39254. We also have taken the 
position that, since the District of Columbia Government is a legal 
entity separate and distinct from the United States Government, the 
accounting officers of the United States have no jurisdiction to settle 
claims by or against the government of the District of Columbia. 
See our decisions of February 7, 1952, B-106771, and of July 8, 1955, 
B-120734. ; 

In view of the holdings in our decisions rendered subsequent to 
10 Comp. Gen. 225, our decision in 10 Comp. Gen. 225 no longer should 
be followed. Accordingly, your Commission no longer should honor 
claims by the District of Columbia for setoff of moneys in the retire- 
ment fund in liquidation of debts due the District of Columbia 
Government. 
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[B-129848] 


Retired Employees Reemployed—Lump-Sum Leave Pay- 
ments—Annuity Deductions—Payment Procedure 


Retirement annuity deductions which were made from lump-sum leave payments 
on final separation of mandatorily retired employees and which are payable, 
pursuant to section 13 (b) of the Civil Service Retirement Act, to all former 
employees who were separated between December 15, 1953, and October 1, 1956, 
may be paid by the administrative agencies without the submission of a formal 
claim by the individual, provided the current addresses are ascertained before 
issuance and delivery of the checks. 


To L. P. Kells, Housing and Home Finance Agency, December 6, 
1956: 


Your letter of recent date, received here November 21, 1956, requests 
our decision whether you may certify for payment the payroll voucher 
therewith transmitted proposing payments to various individuals 
receiving retirement annuities who were separated after reemployment 
between December 15, 1953, and October 1, 1956, and were paid for 
their accumulated annual leave at the applicable salary rates of their 
grades reduced by the amount of their respective annuities. 

Section 13 (b) of the Civil Service Retirement Act, 70 Stat. 743, 
757, 5 U.S. C. 2263, grants to such employees the right to payment for 
their accumulated annual leave at their full salary rate without reduc- 
tion by the amount of their annuities. B-119962, October 30, 1956, 
36 Comp. Gen. 340. The only question presented by your submission 
is whether these payments tary be made without the individuals filing 
claims for the amounts involved. 

In view of the relatively short time elapsing between the original 
payments and the proposed additional payments and the fact that this 
right is expressly given by statute, there would appear to be no 
necessity to await the filing of claims by the individuals concerned. 
Cf.32 Comp. Gen. 675. However, the current addresses of the persons 
entitled should be ascertained before issuance and delivery of the 
checks.. See 31 Comp. Gen. 166, 173. 

The voucher is returned herewith and may be certified for payment 
if otherwise correct. 


[B-129661] 


Military Personnel—Occupancy of Quarters Assigned to 
Other Government Personnel—Per Diem Reduction 


A member of the uniformed services who, while in a travel status at isolated 
posts, is required to occupy Government quarters which are assigned or occupied 
by other military or civilian personnel is regarded as occupying Government- 
furnished quarters so that a reduction in per diem is required. 

Military personnel or civilian personnel who are required to provide lodging in 
their Government-furnished quarters at isolated posts to other military or 
civilian personnel who are in a travel status may not charge for such accommoda- 
tions. 


To the Secretary of the Treasury, December 10, 1956: 


The letter dated October 25, 1956, from the Acting Secretary, cites 
several of our decisions wherein we considered the term “Government 
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quarters” so far as it applies to a reduction in per diem allowances 
for military members and civilian employees in a travel status, but 
which he says do not furnish sufficient guidance for the Coast Guard 
upon which to make a proper determination of entitlement in the 
situations hereinafter related. 

The situations set forth in the letter are as follows: 


If military or civilian personnel in a travel status occupy government house- 
keeping quarters assigned either to another military person or another civilian 
employee, are the quarters to be considered government-furnished quarters so as 
to require a reduction in the per diem travel rate? Would the answer to this 
question be dependent upon whether the assigned occupant 

(a) makes no charge to the traveler, 
(b) makes a nominal charge to the traveler, or 
(c) makes a substantial charge to the traveler? 

The problem particularly arises at stations located on islands or other 
isolated stations where it is impossible to obtain lodging and subsistence because, 
either, 

(a) adverse weather and landing conditions prevent access, or 

(b) commercial sources are not conveniently available. 
In such cases, the only recourse is for the military or civilian occupant to 
provide lodging and subsistence to the traveler in his housekeeping quarters. 
This creates an undue hardship on the keeper and his family, and in some 
instances justifies the keeper’s making a charge for the accommodations. 

If the occupant does make a charge, nominal or otherwise, would he be 
required to deposit the amount to the credit of the Government (Miscellaneous 
Receipts) ? 

In our decision of August 1, 1927, A-19241 (7 Comp. Gen. 85), 
we made the following statement: 

When no other quarters are available at any given place and the traveling 
official is obliged to occupy public quarters assigned to a local employee for his 
personal use, through courtesy, and without expense to the traveler, no reason 
appears why reduction of the per diem on account of lodging should not be made 
the same as in cases where the Government building in which lodging is furnished 
is not otherwise occupied. There is nothing inequitable in such reduction 
insofar as the traveler is cuncerned. 

The quarters which the Government furnishes to an employee pursuant to 
the provisions of section 3 of the act of January 26, 1927, 44 Stat. 1052, are 
furnished solely for his occupancy as quarters and may not legally be sublet 
by him. They do not lose their character as Government quarters; and when 
such quarters are occupied as lodgings by another employee in a travel status, 
whether through the courtesy of the local employee or otherwise, the lodgings 
are to be regarded as furnished by the Government and reduction in per diem 
made accordingly. 

See, also, 7 Comp. Gen. 82, and 24 id. 458, to like effect. 

Section 6.7, Standardized Government Travel Regulations provide, 
in effect, that where lodging is furnished without charge or at a 
nominal cost by a Federal Government Agency at a temporary duty 
station an appropriate deduction shall be made from the authorized 
per diem rate. oo 

Joint Travel Regulations, Chapter 4, Part E, Temporary Duty Al- 
lowances in the United States, paragraph 4205, Authorizing Per Diem 
Rates, Subparagraph 5 c, provides a lesser rate of per diem for delays 
incident to travel and for temporary duty when Government quarters 
are available or utilized as against nonavailability or utilization of 
Government quarters. Also, Chapter 4, Part F, Temporary Duty 
Allowances Outside the United States, paragraph 4254, Deductions 
from Pier Diem, provides, in effect, that a deduction of 40 percent in 


per diem shall be made when Government quarters are available. 
Since, as indicated above, a lesser per diem 1s authorized for mili- 
tary personnel within the United States when Government quarters 
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are available or utilized and a percentage reduction in per diem is pre- 
scribed outside the United States when Government quarters are 
available or utilized, we see no good reason why the principle apply- 
ing to civilian employees whereby a reduction of the traveler’s per 
diem is authorized when he is furnished lodging in Government quar- 
ters assigned or occupied by another civilian employee should not 
apply to military personnel also. Accordingly, your rst question is 
answered in the sleation 

Regarding the second question consisting of parts (a), (b), and (c), 
we direct your attention to our decision of December 15, 1955, B- 
125578 (35 Comp. Gen. 362), wherein we pointed out that the pro- 
visions of section three of the act of June 20, 1874, as amended, 5 U. S. 
C. 71, prohibits a civil officer of the Government from receiving any 
compensation or perquisities from property of the United States be- 
yond his salary allowed by law. In our letter of July 6, 1948, to the 
Chairman, United States Maritime Commission, B-28109, requesting 
that administrative consideration be given to revising the charges for 
meals and quarters furnished on a rental basis so that the Government 
would be properly reimbursed, we made the following statement: 

When officers and civil employees of the United States are the recipients of 
such meals and quarters, the approximate costs thereof, both direct and indirect, 
are for recovery in order that there be compliance with section 1765, Revised 
Statutes, and the Act of June 20, 1874, 18 Stat. 109, with respect to extra allow- 
ances and perquisities. 

In light of the statement just quoted we see no good reason why the 
provisions of the act of June 20, 1874, as amended, 5 U.S. C. 71, should 
not apply also to military personnel under the facts and circumstances 
here present. Accordingly, with that in mind we conclude that 
no basis exists for making a charge. The second question is an- 
swered accordingly, thus making unnecessary any answer to the third 


question. 
[B-129649] 


Maritime Service—Ship’s Stores Fund—Availability of 
Profits 


In the absence of Congressional action establishing a policy concerning profits 
derived from revenue-producing activities of the Government, profits derived 
from the operation of ship’s service stores operated for the Maritime Service may 
continue to be used for welfare activities of the trainees of the Maritime Training 
Program, and no objection will be made to the transfer of such profits to the 
Academy Chapel Fund for acquisition of chapel. 


To the Secretary of Commerce, December 11, 1956: 


Reference is made to letter dated October 26, 1956, from the Assist- 
ant Secretary for Administration requesting an opinion as to the 
legality and propriety of a proposed distribution by the Maritime 
Administrator of certain funds resulting from profits of ship’s service 
stores of the United States Maritime Service. 

The letter states that the ship’s service stores were established pur- 
suant to the authority contained in section 216 (a) of the Merchant 
Marine Act of 1936, as amended, 46 U.S. C. (1946 Ed.) 1126, which, in 
pertinent part, provides as follows: 


The Commission is hereby authorized and directed, under such rules and regu- 
lations as it may prescribe, to establish and maintain the United States Mart- 
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time Service as a voluntary organization for the training of citizens of the 
United States to serve as licensed and unlicensed personnel on American Mer- 
chant Vessels. 

Ship’s service stores were established under War Shipping Adminis- 
tration General Order No. 23, Revised, 46 C. F. R. 310.29 which reads 
as follows: 


Ship’s service stores. Ship’s service stores for the sale of tobacco, candy, 

toilet articles, clothing, supplies, and similar merchandise may be established 
and maintained at training stations, on training ships, and other units of the 
Maritime Service. 
In addition to the above-quoted regulation, Ship’s Service Stores Reg- 
ulations revised March 15, 1944, promulgated by the Division of 
Training of former War Shipping Administration, contain operating 
directions as to such stores. Section 101 of such regulations is as 
follows: 

Purpose. The objects of the Ship’s Service Department are to provide a con- 
venient and reliable source from which the Training Organization personnel 
may obtain articles and services, essential to their well-being and, through ac- 
crued profits, to supplement the welfare and recreation funds derived from other 
sources. 

The letter states that since the establishment of the ship’s service 
stores there has accumulated a sizeable sum of profits as a result of their 
operations, largely during the extensive maritime training program 
in the war years. It is reported that disbursements from the profits 
have been made over the years upon an administrative determination 
that they were to supplement the welfare and recreational funds 
from other sources. Recently the maritime training program has 
been curtailed with all training stations being closed except the 
United States Merchant Marine Academy at Kings Point, New York, 
which is constituted a permanent institution under Public Law 415, 
84th Congress, 70 Stat. 25, 46 U. S. C. 1126 (b). It is stated that 
a need for a chapel at the Merchant Marine Academy has long been 
recognized and, as the Academy has now been made a permanent 
institution, the Maritime Administrator proposes to turn over to 
the Chapel Fund the profits ameaiael from the operation of 
the ship’s service stores. 

The view is expressed in the Assistant Secretary’s letter that the 
chapel may be considered for the welfare of the enrollees of the 
U. S. Maritime Service at Kings Point which is the remaining 
“Training Organization personnel” referred to in the above-quoted 
regulations. Also referred to is the opinion of the General Counsel 
of the Maritime Administration to the effect that the regulations 
promulgated under section 216 (a) of the Merchant Marine Act have 
the force and effect of law; that the regulations providing for the 
distribution of the store’s profits are valid, and that the profits now 
remaining do not belong to the Government. The opinion of the 
General Counsel of the Maritime Administration consider that the 


ship’s service store’s profits may be transferred to the Chapel Fund 
by the Maritime Administrator upon his determination that such 
fund is the proper recipient. You ask whether the Maritime Service 
regulations which provide for the distribution of the profits derived 
from operation of the ship’s service stores are valid and whether 
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the profits may be regarded as not belonging to the Government, and 
(2) whether the Maritime Administrator may authorize the transfer 
of such profits to the Academy Chapel Fund. In the event the 
answers to the first two questions are in the negative, you ask further 
(3) whether WSA General Order 23 could now be amended to pro- 
vide specifically for the distribution of profits, thus authorizing the 
Maritime Administrator to transfer the funds in question to the 
Chapel Fund. 

Section 216 (a) of the Merchant Marine Act authorized the Mari- 
time Commission to establish and maintain the Maritime Training 
Service under rules and regulations it was authorized to prescribe. 
The Commission and its successor agencies which administered the 
maritime training program under Executive Order No. 9083 of Febru- 
ary 28, 1942, 7 F. R. 1609, and Executive Order No. 9198, July 11, 
1942, 7 F. R. 5383—the Coast Guard and the War Shipping Adminis- 
tration—possessed authority to make regulations for the control of 
the training service. The authority of these agencies to make regu- 
lations controlling the service appear to be little different from that 
possessed by the Secretary of the Army to make regulations for the 
“government of the Army” which on several occasions was held to 
authorize the establishment of post exchanges. Dugan v. United 
States, 34 C. Cls. 458, 466; Standard Oil Co. v. Johnson, 316 U.S. 481. 
The regulations issued by the Secretary were therein construed to 
have the force of law. The quoted provision of General Order 23 
was issued by the Administrator, War Shipping Administration, the 
then successor to the Maritime Commission for training activities. 
The establishment of ship’s service stores appears to be a reasonable 
and possibly necessary action “to establish and maintain the United 
States Maritime Service” for the purposes set out in 46 U. S. C. 1126. 
The regulations of the Training Division were published and 
amended ; and, the stores were operated thereunder for a considerable 
period. Even though the authority of the Training Division to issue 
them has not been shown, they reasonably may be considered as rules 
and regulations of the War Shipping Administration, the then 
successor to the Maritime Commission referred to in 46 U. S. C. 1126. 
However, their validity otherwise cannot be said to be free of doubt. 
The Commission’s authority under that section of law is limited to 
rules and regulations “to establish and maintain the United States 
Maritime Service.” While thereunder the establishment of ship’s 
service stores reasonably was authorized, considerable doubt exists 
whether the authority to establish the stores would permit as well 
the disposal of the profits therefrom in a manner which fails to 
recognize the Government’s interest therein. These stores were oper- 
ated on Government property without charge for its use other than for 
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the utilities—light, heat and power—furnished by the Government. 
Also, employees of the Office of Maritime Training, whose salaries are 
paid from appropriated funds participated in the management and 
operations of the stores. The store’s operations appear incidental to 
and dependent for their existence upon the expenditure of appropri- 
ated funds in the accomplishment by the training organizations of the 
duties assigned to it by the Congress. The interest of the Govern- 
ment in the profits thereof is readily apparent. Yet the situation as 
to the profits from the ship’s service stores is not materially different 
from those considered in our report of August 10, 1949, B-45101, copy 
attached, to the Congress wherein we recommended that it consider 
legislation to control the diversion from the Treasury to various wel- 
fare purposes of profits in connection with the conduct of revenue- 
producing activities. The fact that profits from the ship’s service 
stores were being used for recreation and welfare of the trainees of 
the Maritime Training institutions and indeed was proposed for 
contributions to the projected acquisition of a chapel by the Adminis- 
tration was brought to the attention of the Congress by our 1952 and 
1953 audit report (pages 38-39) on the Maritime Administration. To 
date the Congress has not taken action in the matter. In 32 Comp. 
Gen. 282, involving a somewhat analogous situation we stated: 

While the legal authority of administrative officials to have agreed to such 

an arrangement [where proceeds of revenue raising machines were to be retained 
by employee groups for their welfare] is doubtful, it has been cdncluded that 
this Office will interpose no objection to the continued use of proceeds derived 
by employees groups from operation of such machines for employee general 
welfare activities pending further action by the Congress in the form of clarifying 
legislation as recommended in the report of this Office to the Congress of August 
10, 1949, B-45101. 
Under the circumstances, while we question the validity of the regula- 
tion indicating that the profits of the ship’s service stores may be used 
for welfare purposes and whether the funds do not belong to the 
Government, pending further action by the Congress, we will inter- 
pose no objection to the continued use of such profits for welfare 
activities of the trainees of the Maritime Training program. Ques- 
tion 1 is answered accordingly. 

The Chapel at Kings Point was authorized to be constructed by 
the act of April 17, 1948, 62 Stat. 172. Similar chapels are under- 
stood to be maintained at the academies established for training of 
officers of the Department of Defense. Such chapels are generally 
regarded as contributing to the training and welfare of the cadets. 
Also, the Merchant Marine Academy at Kings Point appears to consti- 
tute the remaining training organization of the Maritime Administra- 
tion. Accordingly, we will interpose no objection to a transfer of the 
profits from the ship’s service stores to the Academy Chapel Fund 
by the Maritime Administration. Question 2 is answered accordingly. 
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In view of what is stated above, no answer to question 3 appears 
to be required. 


[B-129825] 


Notaries Public—Allowance for Cost of Commission—Non- 
official Use of Notary Commission 

Employees who are required to serve as notaries public in the performance of 
ofticial business may be paid an allowance not to exceed the expense incurred in 


obtaining the commission, in accordance with the Notaries Public Expense Act of 
1955, even though the employees also use the notarial powers for private business. 


To the District of Columbia Redevelopment Land Agency, Decem- 
ber 12, 1956: 


Reference is made to your letter of November 15, 1956, requesting 
our decision on a matter concerning the allowance authorized under 
the Notaries Public Expense Act of 1955, 70 Stat. 519, 5 U.S. C. 70, for 
civilian officers and employees of the Government who are required to 
serve as notaries public in connection with the performance of their 
official duties. 

It appears that some time ago you requested the Board of Commis- 
sioners of the District of Columbia to appoint a member of your 
staff, an attorney, as a notary public due to the need for such services 
within the Agency. The employee indicated his intention of also per- 
forming such services privately. He informed representatives of the 
District Government of his willingness to pay the fee of $10 required 
under such circumstances by paragraph 10 of Commissioners’ Order 
No. 200,012/21 of March 1, 1945, which provides that Government 
employees who desire to exercise notarial powers other than in con- 
nection with their Government work, or in addition thereto, may be 
commissioned upon payment of the prescribed fee of $10, but that 
such appointee may not charge any fee for notarial services performed 
during hours of active duty as a Government employee. The Agency 
established an allowance sufficient to cover certain necessary costs 
including the employee’s seal and bond and he was subsequently ap- 
pointed as notary public. 

You point out that the costs of the seal and bond are the same 
whether the appointee performs notarial services publicly or privately, 
or both, and that thus no additional cost to the Agency would be 
involved if the appointee exercised notarial powers other than in 
connection with Government work or in addition thereto. 

The following question is posed : 


Can a government Agency pursuant to the aforesaid Act of Congress, pay the 
necessary expenses of an employee incurred in order to obtain his commission 








466 DECISIONS OF THE COMPTROLLER GENERAL [86 


as a notary public for government services, if the employee also proposes to 
perform such services privately after personally paying the fee of $10.00? 

The Notaries Public Expense Act of 1955 provides that “civilian 
officers and employees of the departments and establishments of the 
Federal Government and the municipal government of the District of 
Columbia who are required to serve as notaries public in connection 
with the performance of official business shall be paid an allowance 
to be established by the department or establishment concerned not 
to exceed the expense required to be incurred by them in order to 
obtain their commission from and after January 1, 1955.” 

By the clear and unambiguous terms of the statute officers and 
employees who are required to serve as notaries in connection with 
the performance of their official duties are entitled to the allowance. 
No provision is made for denying such right, if employees also perform 
such services privately. 

A further indication that Congress ‘intended the only condition 
to the entitlement to be the official need for the employees’ notarial 
services is found by looking to the explanation of the legislation as 


appearing on page 1 of House Report No. 2410, 84th Congress, 2d 
Session, as follows: 


This legislation will provide for the payment of an allowance to any person 
who is required to serve as a notary public in connection with the performance 
of official duties for the Federal Government or the municipal government of the 
District of Columbia. This allowance will not exceed the actual expenses incurred 
by the employee in obtaining a notarial commission. It will be granted only in 
the case of a commission obtained for the purpose of facilitating the operations 
of the Government. Such commissions are obtained for the convenience of the 
Government rather than that of the employees concerned. Under such circum- 
stances, the employee who is required to expend his own funds to fulfill the 
requirements of becoming a notary public should be compensated for the cost 
involved. [Italics supplied.] 


In view of the foregoing, we conclude that an employee whose 
notarial commission is obtained for the purpose of facilitating the 
operations of the Government is entitled to the allowance notwith- 
standing that private gain may accrue to the employee wholly at the 
expense of the Government. 

Accordingly, the question is answered in the affirmative. 


[B-129316] 


Transportation—Transit Privileges—Application Require- 
ment 


The Government as a shipper, in order to be entitled to storage in transit privi- 
leges under a tariff, which requires written notice of the shipper’s intention to 
use the transit privilege but did not specify the manner or form in which the 
application is to be made, has satisfied the tariff requirement by shipping under a 
Government bill of lading which is marked and endorsed “storage in transit” 
and “recorded for transit.” 
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To Southern Pacific Company, December 17, 1956: 


Reference is made to your file YG-85-577157, under which you 
requested review of our settlement certificate in claim No. TK-278039, 
dated July 22, 1954, which disallowed your claim, per supplemental 
bill D-577157, for $105.55 additional charges alleged to be due for 
the transportation of a carload of graders and tractors combined, from 
Lathrop, California, to Richmond, California, on Government bill 
of lading WW-6161367, dated March 16, 1945. 

For the transportation services involved you originally claimed 
freight charges on the basis of a through tariff rate of $1.17 per 
100 pounds, plus 31% cents transit charge, less charges paid inbound 
to the transit point and less 3 cents per 100 pounds port allowance, 
as authorized in A. A. R. Section 22 Quotation No. 16-E and A. A. R. 
Section 22 Quotation No. 265-A. Subsequently, you submitted supple- 
mental bill D-577157 for $125.43 additional freight charges alleged 
to be due because of an error in description of the property shipped, 
based on Western Pacific Railroad’s Waybill Correction Notice No. 4, 
dated February 24, 1949. Freight charges on the supplemental bill 
were computed on the basis of a through export tariff rate of $1.35 
per 100 pounds, with transit being allowed under the provisions of 
A. A. R. Section 22 Quotation No. 16-E. It was conceded that the 
change in description of the commodity was proper; however, in the 
settlement of the claim, our Transportation Division disallowed the 
entire amount by reason of application of the transit privilege author- 
ized under Item 1775 of Pacific Freight Tariff Bureau Tariff No. 
264-D, Agent J. P. Haynes’ I. C. C. No. 1455, since a through domestic 
rate of $1.87 per 100 pounds per Item 5000 of Trans-Continental 
Freight Bureau Tariff No. 1-Y, Agent L. E. Kipp’s I. C. C. No. 
1507, less applicable land-grant deductions, resulting in a net through 
rate of $1.19591 per 100 pounds, was found to be proper. 

By letter dated October 29, 1953, you protested the basis used by 
our Office in the disallowance of your supplemental bill, claiming 
that in applying the rate in Item 5000 of Tariff No. 1-Y, and in 
deducting land grant, it is necessary to find authority for the transit 
privilege at Lathrop, California, in Tariff No. 264-D. You then 
filed supplemental bill D-577157 for $105.55, based on a local rate 
beyond the transit point, asserting that transit was not authorized 
at Lathrop, California, under the terms of the Tariff No. 264-D. 
Your claim on that bill was disallowed in our settlement dated July 22, 
1954, since the inbound bill of lading WT-3530522, dated November 22, 
1944, from Berwick, Pennsylvania, was noted to show that the ship- 
ment was being made for “STORAGE IN TRANSIT,” and was 
endorsed by a representative of the Government as being “RE- 
CORDED FOR TRANSIT,” thereby notifying you in writing of 
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the Government’s intention to avail itself of the transit privilege 
authorized under the applicable tariff, in this case Item 420 of Tariff 
No. 264-D. Our settlement directed attention to the fact that the 
shipment fulfilled all requirements of A. A. R. Section 22 Quotation 
No. 152-C. 

The issue as to this shipment is whether the Government is entitled 
to transit privileges under a commercial transit tariff requiring written 
notice by the shipper for a transit privilege as a condition to the 
availability of such privilege. The provisions of Tariff No. 264-D 
and A. A. R. Section 22 Quotation No. 152-C are for consideration, 
since we contend that the provisions of the aforesaid tariff have been 
complied with or have been modified by the provisions of A. A. R. 
Section 22 Quotation No. 152-C, whereas, you contend that the Gov- 
ernment did not comply with the terms of Item 420 of the tariff 
and that it was not relieved from its technical requirements by that 
quotation. 

The pertinent provisions of Pacific Freight Tariff Bureau Tariff 
No. 264-D are contained in Item 420, Section 1, relating to Transit 
Privilege Requirements. The said item provides, among other things, 
that transit privileges will be accorded only to shippers who will 
“Notify the carrier or its representative in writing of their intention 
to avail themselves of the transit privilege.” It is also provided that 
“A shipper who fails or refuses to comply with these rules will be 
denied transit privileges, and shipments tendered by such shipper will 
be handled as a local shipment originating at the transit station.” 
In this connection, it is noted that Quotation No. 152-C provides that— 

The traffic covered by and subject to this Quotation is property of the United 
States, shipped by or for account of the War Department and/or the Navy 
Department, hereinafter referred to as “the Government,” which is accorded 
transit under the terms and conditions of applicable tariffs on file with the 
aes Commerce Commission or any State regulatory authority. [Italics 


Notwithstanding the provisions of said tariffs : 
(a) Surrender of original paid freight bill where now required by tariff 


is waived. 

It would appear that Item 420 of Tariff No. 264-D provides only 
that the carrier be notified in writing of the shipper’s intention to 
avail himself of the transit privilege. It specifies neither the manner 
or form in which such application must be made nor that application 
must be made for storage in transit of each shipment. While this 
record does not disclose that a specific application for the storage- 
in-transit privilege was made with express reference to the terms of 
Tariff No. 264-D, it seems sufficient to satisfy the requirements of 
the tariff that the bill of lading covering the inbound shipment from 
Berwick to Lathrop, was marked “STORAGE IN TRANSIT” and 
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that it was endorsed “RECORDED FOR TRANSIT.” Also, War 
Department A. G. O. Form “RECORD OF TRANSIT FREIGHT 
BILLS AND TONNAGE CREDITS” was prepared at the transit 
point, Lathrop, indicating that the subject material was recorded 
for transit with the Western Weighing and Inspection Bureau under 
Bureau No. MS-2356. 

Accordingly, our settlement of July 22, 1954, which is consistent 
with the foregoing and is not shown to have been in error otherwise, 
is sustained. 


[B-129606] 


Contracts—Specifications—Equipment Exceeding Contract 
Requirements—Additional Payment 


A contractor who furnished the Government equipment which exceeded the re- 
quirements of the contract is not entitled to additional payment. 


To the Secretary of the Army, December 19, 1956: 


Reference is made to a letter dated October 19, 1956, with en- 
closures, from the Assistant Secretary (Logistics), requesting a deci- 
sion as to whether the contract price of 40 gas ranges furnished by 
Walker's Furniture and Appliance Center, Highland Falls, New 
York, under purchase order No, 56—-B7758 be increased by $200 to 
cover the cost of an accessory, the cost of which the company alleges 
was not included in its bid price. Receipt is also acknowledged of the 
Assistant Secretary’s letter of December 5, 1956. 

By invitation No. MA 30-145-56-256, the contracting officer, 
United States Military Academy, West Point, New York, requested 
bids to be opened June 15, 1956, for furnishing 40 gas ranges in con- 
formity with the Government’s detailed specifications. Prospective 
bidders were requested to submit descriptive literature with their bids. 
In response, Walker’s Furniture and Appliance Center submitted a 
bid dated June 14, 1956, offering to furnish four types of Caloric gas 
ranges, which were designated as ranges “A”, “B”, “C”, and “D”, at 
the prices specified therein. The company specified a price of $148.65 
for range “B”. Attached to the bid of the company was a letterhead 
on which was typed the following information: 


RANGE “B” 
DR IEGE, .cccccenimnimiaintedintiin clea aiponen Caloric 
eo ceaniiciameeialiinladicl WB-4 


Specifications are the same as those above listed with the following exceptions} 
Backguard of range does not contain clock or light. A minute-minder is in- 
cluded. Handles are not the “snap-on” type. Oven racks are porcelain instead 
of chrome plated. There is no appliance outlet in backguard. 

PRICE PER RANGB IN UNITS OF 40----.--..-.------ $148.65 EACH 
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In his Finding of Fact dated September 13, 1956, the contracting 
officer stated that after a study of the four bids received on the ranges, 
award was made to Walker’s Furniture and Appliance Center, who 
offered to furnish a model No. WB-4 Caloric range (range “B”) at 
a price of $148.65 each; that with the company’s bid was a page from 
a Caloric catalog showing the various features of the ranges offered ; 
that the page showed that the range offered as range “B” would be 
supplied with a light and a minute-minder and that the cut of the 
range did not show the location of the light; and that, while the Gov- 
ernment’s specification did not include either a light or a minute- 
minder, since the range, offered by the company as range “B” other- 
wise met specifications, its bid as to that range was accepted on June 
27,1956. On July 25, 1956, the company delivered the gas ranges, and 
payment therefor at the contract price was made on August 1, 1956. 

In a letter dated August 13, 1956, in which Walker’s Furniture and 
Appliance Center referred to a previous-telephone conversation with 
the contracting officer which, the record indicates, occurred after de- 
livery of the ranges, the company stated that it had “inadvertently 
quoted on a model not shown on the specification: sheet included with 
the bid, but instead on the same range without the light and timer.” 
By letter dated September 5, 1956, the company advised as follows: 


Reference is made to your order #56—-B7758 covering 40 Caloric gas ranges de- 
livered to West Point in July. This letter is being written to explain the reasons 
for our requesting a price adjustment against this bid. 

On June 14th we forwarded to your office a bid quoting on forty gas ranges. 
We were awarded this bid against our quotation on a range designated as “Range 
‘B’”’ on our attached specification sheet. The range was marked as model WB-4 
and we referred to an enclosed page from a Caloric catalog showing two models 
one of which resembled the range we were to deliver. The difficulty arose when, 
after the bid had been awarded, the Caloric factory advised us that the range 
was manufactured ONLY with both a minute-minder and light in the backrail 
and not a minute-minder alone. Unfortunately no picture of the exact model of 
which we quoted was available although the only difference lay in the backrails. 
All other specifications were exactly as quoted. 

We appealed this matter to the Caloric company who, in turn, advised us that 
the ranges could only be supplied with both a timer and light at an increased 
cost of $5.00 per range above our original net cost. 

Inasmuch as our quotations to West Point have always been figured just as 
closely as possible resulting in our net profit on each transaction being reduced 
to an absolute minimum we wish to appeal for an additional remittance of $200 
representing the additional cost to us for the 40 ranges. May we also point out 
that this additional expense does add to the value received in the product itself 


inasmuch as the ranges now are equipped with a lighted backrail in addition to 
the minute minder. 


By letter dated November 26, 1956, the company furnished a 
printed price list of its supplier, Caloric Appliance Corporation, Top- 
ton, Pennsylvania, which price list was effective July 1, 1955—more 
than 11 months prior to the date on which the company submitted its 
bid. The price list specifies for a model WB4LM standard 40’ gas 
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range equipped with a light and a minute minder, a basic price of 
$136.65, f.o.b. Topton, Pennsylvania. The price list contained a 
statement that all prices were subject to the Federal excise tax. On 
the price list it is stated that if a model range without a light and 
minute minder was desired, the suffix “LLM” should be deleted from the 
model number when ordering and that the sum of $5 should be deducted 
from the basic price of $136.65. It thus appears from the price list 
that gas ranges may be ordered with or without the light and minute 
minder but that they may not be ordered equipped with only one of 
these accessories. In its letter of November 26, 1956, the company 
stated that to the basic price of $136.65 shown on its supplier’s price 
list, there should be added five percent to cover the applicable Federal 
excise tax, making the total f.o.b. origin price $143.48. 

The obligation of Walker’s Furniture and Appliance Center under 
the contract is clear. The contractor was obligated to furnish Caloric 
40’’ model WB-4 gas ranges equipped with a minute minder. It was 
not obligated to furnish the gas ranges with a backguard light, but 
did so solely for its own convenience, and for-the reason that it could 
not obtain the range with minute minder, which it had offered, with- 
out including the light also. There was, however, no prohibition 
against the contractor furnishing, or the Government accepting, gas 
ranges exceeding the requirements of the contract, so long as they met 
the needs of the Government, at no additional cost. The fact that the 
gas ranges furnished by the contractor included an extra convenience 
not specified in the contract and not required by the Government 
affords no legal basis for the payment of additional compensation. 
See Walker v. United States, 143 F. 685; Pittsburgh & Midway Coal 
Mining Company v. United States, T7 C. Cls. 8; The Alaska 
Matanuska Coal Company v. United States, 80 C. Cls. 755; 4\Comp. 
Dec. 399; 16 Comp. Gen. 922; A-51674, dated October 30, 1933; and 
A-85727, dated November 17, 1937. 

The abstracts of bids, the contracting officer’s Finding of Facts dated 
September 13, 1956, and his statement of November 27, 1956, are 
being retained. The other papers are returned. 


[B-129856] 


Experts and Consultants—Compensation—Overtime—Em- 
ployment Contract Providing Overtime 


A consultant employed under a contract which was executed pursuant to the 
authority in section 530 (a) of the Mutual Security Act of 1954 and which 
provided compensation at the rate of $50 a day and additional compensation 
for services in excess of eight hours a day may be paid overtime provided the 
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aggregate compensation for any day (regular and overtime) does not exceed the 
$75 limitation in 5 U. 8. C. 55a. 


To Margaret A. Reeder, International Cooperation Administration, 
December 20, 1956: 


In your letter of November 19, 1956, you request a decision whether 
you may certify for payment a voucher transmitted therewith in 
favor of John G. Claybourn, a former employee of the International 
Cooperation Administration, Colombian Mission. The amount shown 
on the voucher represents final compensation and lump sum payment 
for annual leave due Mr. Claybourn upon separation from his position 
with the Mission in Colombia. 

Mr. Claybourn was employed by the Foreign Operations Adminis- 
tration as a consultant at the rate of $50 per day under the authority 
contained in section 530 (a) of the Mutual Security Act of 1954, as 
amended, 22 U.S. C. 1790, which authorized the employment of experts 
and consultants as authorized by section 15 of the act of August 2, 
1946, as amended, 5 U. S. C. 55a, at per diem rates not in excess of 
$75. Heserved in the position of consultant for a period of one year— 
May 2, 1955, to May 1, 1956. 

Your sole doubt as to the propriety of certifying the voucher for 
payment arises from the fact that, during the course of his employ- 
ment by the Mission as a consultant, Mr. Claybourn was paid 
additional compensation for services performed in excess of 8 hours 
a day which was contrary to the ruling in our decision of June 24, 
1948, 27 Comp. Gen. 776. That decision held that experts and con- 
sultants appointed on a temporary basis as authorized by section 
15 of the act of August 2, 1946, Public Law 600, 5 U. S. C. 55a, are not 
subject to the overtime provisions of section 201 of the Federal Em- 
ployees Pay Act of 1945, 59 Stat. 296, 5 U. S. C. 911, but that such 
employees are entitled for each day of service to the per diem rates 
specified in their contracts of employment regardless of the total 
number of hours worked. Distinguish 28 Comp. Gen. 328. 

In your letter you relate that you are aware of our decision in 27 
Comp. Gen. 776, but you request, in view of the peculiar circumstances 
in Mr. Claybourn’s employment, that an exception to the general rule 
stated in the above cited decision be permitted in his case. You say 
that the overpayments are a result of the misinterpretation by the 
Mission Office in Colombia of the language used on Mr. Claybourn’s 
appointment journal, the pertinent part of which reads as follows: 


Regular tour of duty. Employee is scheduled to work forty hours per week 
during the regularly scheduled work week of the Mission to which assigned. 
Payments of compensation limited to the regularly authorized work week unless 
excess is for days on which travel is performed, or as a result of prior authoriza- 
tion in writing by the Mission Director. [Italics supplied.] 
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This language was interpreted by the Mission Director to support 
an authorization to Mr. Claybourn, reading in part as follows: 

The conditions of your employment as set forth in Personnel Action dated 
April 18, 1955, covering your appointment as River Navigation Adviser, assigned 
to this Mission, provide for a regularly scheduled forty hour tour of duty per 
week with additional duty beyond forty hours subject to the prior authorization 
of the Director of the Mission. 

This will serve as your authority to perform services beyond the regularly 
authorized work week whenever necessary and compatible with the requirements 
of the various entities of the Host Government with which you will serve. 

The language of the appointment journal and that of the Mission 
Director’s authorization to Mr. Claybourn reasonably is subject to 
the construction that he was authorized to perform services in excess 
of 8 hours in any day and to be compensated therefore in addition to 
the rate of $50 per day established in his appointment for services 
rendered during the regularly: scheduled workweek of 40 hours, 
followed by the Mission. 

We have been informally advised by representatives of the Inter- 
national Cooperation Administration that additional duty over and 
above the scheduled workweek was required of Mr. Claybourn to com- 
plete the project within one year. In that regard, it appears it fre- 
quently was necessary for the employee to work at nights with repre- 
sentatives of the Government of Colombia. Also, we have been as- 
sured that, had the facts relating to Mr. Claybourn’s hours of duty 
been known at the time of his appointment, a higher per diem rate 
of compensation—not exceeding the limitation of $75—would have 
been fixed in his appointment to compensate him for the longer hours. 

There seems to be nothing in the agreement between the then 
Foreign Operations Administration and the Government of Colombia 
which would preclude the Government of Colombia from reimburs- 
ing the United States for the hourly equivalent of $50 a day for work 
performed by Mr. Claybourn in excess of 8 hours, and the latter 
government has reimbursed the United States on that basis. The pro- 
ceeds of the reimbursement reportedly have been deposited into the 
Treasury. Therefore, no loss will result to the United States if the 
voucher is paid and there is no evidence that the Government of 
Colombia, having acquiesced in the reimbursement, will interpose an 
objection thereto. 

The decision in 27 Comp. Gen. 776 cited in your letter relates solely 
to the payment of overtime compensation under section 201 of the 
Federal Employees Pay Act of 1945. As indicated above, while the 
contract of employment is somewhat ambiguous, it reasonably may 
be construed in a manner favorable to the employee. In view thereof, 
the payment of overtime compensation under such contract will not 
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be questioned in any case where the aggregate compensation (regular 
compensation plus overtime) on any day did not exceed $75. 

Subject to the foregoing, the voucher, which is returned herewith, 
may be certified for payment if otherwise correct. 


[B-129858] 


Meetings—Attendance, Registration Fees—Meetings v. 
Training Courses 

A five-day management conference for Government administrators to exchange 
experiences and information in the field of management is a “meeting” rather 
than a “course of training or instruction” as those terms are used in statutes 
and decisions, and the fact that professional educators who are to lead study 


groups or workshop programs are also to give addresses on specific subjects 
does not constitute the conference a course of training. 


The use of funds appropriated for attendance at meetings will not be questioned 
unless it is obvious that the meeting is not concerned with some aspect of the 
activity for which appropriations are made, and, therefore, payment of a 
registration fee for employees of the Civil Aeronautics Administration to attend 
a management conference which is administratively determined to be in further- 
ance of its authorized activities is proper. 


To N. H. Troutwine, Civil Aeronautics Administration, December 
21, 1956: 


Reference is made to your letter dated November 8, 1956, trans- 
mitting a voucher which was presented to you for certification, in 
which you request an opinion of this Office as to whether payment 
thereon may be legally made. The voucher which is in the amount of 
$30 represents reimbursement of a registration fee paid by Mr. Arthur 
J. Dalton, Deputy Personnel Officer, Civil Aeronautics Administra- 
tion, Sixth Region, for attendance at a Management Conference 
for Government Administrators conducted at the University of 
Hawaii, June 17-22, 1956, under the sponsorship of the Hawaiian 
Chapter, American Society for Public Administration. 

Enclosed with your letter is a prospectus showing the purpose 
and program of the conference and identifying the visiting and 
resident faculty, lecturers and leaders. Enclosed also is a copy of 
a memorandum dated August 30, 1956, from the Personnel Officer, 
Civil Aeronautics Administration to the Regional Administrator 
quoting an opinion of the General Counsel concerning the propriety 
of the payment of the registration fees for attendance at the 
conference. 

The first question raised in your letter is whether the Manage- 
ment Conference attended by Mr. Dalton was a “meeting” or a “course 
of instruction or training,” as those terms are used in the statutes 
and/or are defined in the decisions of our Office. 
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The prospectus furnished on the Management Conference shows 
the following to be the purpose of the conference : 

The objectives of the conference are to provide a series of stimulating, develop- 
mental experiences to executives of the government agencies—Federal, Terri- 
torial, City and County—in Hawiaii, and to lay the foundation for a continuing 
program of professional growth for public administrators. 

The University of Southern California has cooperated by sending four pro- 
fessors who are outstanding in the field of public administration. The University 
of Hawaii has augmented this staff by asking six professors to participate in 
the proceedings by leading case study groups and work shop prograls. 

It seems clear from the quoted portion above that the conference, 
while having educators leading the case study groups and workshop 
programs, is for the purpose of providing a means for the exchange 
of experiences and information in the field of management. The paid 
professional educators, under those circumstances, are not to be re- 
garded as conducting a “course of training or instruction” but should 
be regarded rather as guides or pilots to the discussion in the con- 
ference study groups etc. Also, while it is noted from the program 
that time was devoted to addresses by the educators on given sub- 
jects, this, of itself, would not constitute a “course of training or 
instruction” when considered in the light of the announced objective 
of the conference shown above. In the circumstances, the Manage- 
ment Conference appears to have been a “meeting” rather than a 
“course of training or instruction.” 

Your second question involves an interpretation of the phrase 
“organizations concerned with the activities for which the appropria- 
tions are made” contained in section 103 of the Department of Com- 
merce and Related Agencies Appropriation Act, 1956, 69 Stat. 234, 
which provides in part as follows: 

Appropriations in this title available for salaries and expenses shall be avail- 
able for expenses of attendance at meetings of organizations concerned with 
the activities for which the appropriations are made * * *, 

You suggest that a restrictive interpretation of this phrase would 
limit its application to organizations concerned with aeronautical 
activities whereas a broad interpretation of the phrase would include 
organizations which are concerned with the administrative functions 
which are involved in carrying out the primary functions of the Civil 
Aeronautics Administration. You request our interpretation of the 
above-quoted phrase. 

In making appropriations to the departments and agencies of the 
Government, the Congress vests broad discretion in the administra- 
tive officials as to how the funds should be spent. It would be imprac- 
ticable, if not impossible, to lay down any general rule as to what 
would constitute “organizations concerned with the activities for 
which the appropriations are made.” Each case must be considered in 
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the light of the facts and circumstances attendant thereon. Unless 
it is obvious on its face that a particular meeting was not one of an 
organization concerned with some aspect of the activity for which an 
appropriation was made, we would not be inclined to question an 
administrative determination of the propriety of attendance of an 
officer or employee at such a meeting. 

Accordingly, if it be determined administratively that attendance 
of the employee involved at the Management Conference was in 
furtherance of the authorized activities of the Civil Aeronautics Ad- 
ministration and if, as you indicate in your letter, the payment of the 
$30 registration fee did not entitle the conferees to any meals, the 
voucher, which is returned herewith, may be certified for payment if 
otherwise correct. 


[B-129785] 


Travel Expenses—Taxicab Fares—Office as Terminal 


An employee who used a taxicab from residence to office because she was re- 
quired to take a suitcase in preparation for a five-day travel status to begin from 
the office incident to a civil defense exercise may have the office considered as a 
terminal so as to be entitled to reimbursement for the taxi fare. 


To Vera D. Huntsman, Department of Labor, December 31, 1956: 


Reference is made to your letter of November 13, 1956, requesting 
a decision whether you may certify for payment the reclaim voucher 


therewith transmitted in favor of Lillian Z. Abromowitz, for $1.85, 


representing the cost of taxicab fare from her home to her office on 
July 20, 1956. Administrative exception was taken to her claim for 
such fare for the reason that “the cost of reporting to the office each 
day is a personal expense.” 

It appears that on July 20, 1956, a taxicab was used by the em- 
ployee to travel from her residence to her office for the reason that 
she carried a suitcase in preparation for a five-day travel status 
incident to Operation Alert, a Civil Defense exercise held July 20-26, 
1956. After performing her usual office duties for 1144 hours, at 
10 a. m. she left the office and departed for the Relocation Center in the 
privately-owned automobile of another Government employee. 

Paragraph 8a (now section 3.15) of the Standardized Government 
Travel Regulations provides, in part, as follows: 


a. The usual taxicab fares from station, wharf, or other terminal to either 
place of abode or place of business and from either place of abode or place of 
business to station, wharf, or other terminal will be allowed. * * * [Italics 
added.] 


We held in 26 Comp. Gen. 598, 601, that the phrase “station, wharf, 
or other terminal” as used in paragraph 8a of the above quoted regula- 
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tion was employed in a descriptive rather than a restrictive sense. 
It would follow then where, under simulated emergency conditions, the 
point of departure for employees was their office, such office may be 
considered as being a “terminal” within the purview of the term “or 
other terminal” used in paragraph 8a of the Standardized Government 
Travel Regulations. Moreover, the fact that official duty was per- 
formed at the headquarters office prior to the departure did not change 
the nature of the expense. See B-100414, February 8, 1951. 

Accordingly, the voucher, which is returned herewith, may be certi- 
fied for payment if otherwise correct. 


[B-129853] 


Military Personnel—Transportation—Dependents—Dislo- 
cation Allowance 


A member of the uniformed services whose wife returned to her parents’ home 
after remarriage to the member during a period of leave pending the effective 
date of his ordered change of station overseas is not entitled to a dislocation 
allowance for the actual movement of dependents incident to a change of station. 


To Ray Woods, United States Marine Corps, December 31, 1956: 


Your letter of October 25, 1956, with enclosures, requests a decision 
as to whether you are authorized to credit Staff Sergeant Robert H. 
Zimmerman, 809925, U. S. Marine Corps, with dislocation allowance 
in the circumstances stated in the enclosures. 

It appears that by permanent change of station orders dated July 
26, 1956, Headquarters, Marine Corps Recruit Depot, San Diego 40, 
California, Staff Sergeant Zimmerman was ordered to report to the 
Commanding General, Aircraft, Fleet Marine Force, Pacific, Marine 
Corps Air Station, El Toro (Santa Ana), California, for temporary 
duty in connection with processing and further transportation beyond 
the seas (restricted area) with October 1956 Replacement Battalion 
for duty as a replacement. By first indorsement on such orders 
dated August 20, 1956, his transfer was made effective August 22, 
1956, and he was ordered to report to his temporary duty station not 
later than 2400, September 22, 1956, with delay en route of 30 days 
(chargeable as annual leave) and one day travel time via privately 
owned conveyance. Subsequently, his leave was extended nine days. 
On September 24, 1956, at Yuma, Arizona, Staff Sergeant Zimmerman 
was remarried to his former wife who normally resided at 4172 North 
19th Place, Milwaukee, Wisconsin, and received class Q allotment 
payments for the support of their daughter at that address. Follow- 
ing his remarriage, Staff Sergeant Zimmerman was reimbursed for 
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the travel of his wife from Yuma, Arizona, to Milwaukee, Wisconsin. 
In his dislocation allowance certificate dated October 16, 1956, Staff 
Sergeant Zimmerman states that his dependent left Yuma on Sep- 
tember 24, 1956, and arrived in Milwaukee on October 13, 1956, and in 
a certificate dated October 19, 1956, relative to the movement of his 
household, he states that “Due to marriage in Yuma, Arizona 24 Sep- 
tember 56, it will be necessary for wife to move from present address 
which is address of her parents. She is going to move to her own 
home in Milwaukee, Wisconsin as soon as possible.” With respect to 
this certificate, you state that no movement of Staff Sergeant Zimmer- 
man’s household “has been made as yet,” and that “He intends to re- 
locate his wife and child in Milwaukee, Wisconsin on a future date.” 

The Career Compensation Act of 1949, as amended, effective April 
1, 1955, by section 2 (12) of the act of March 31, 1955, 69 Stat. 22, 
37 U. S. C. 253 (c), provides that under such regulations as may be 
approved by the Secretary concerned, a member of the uniformed 
services whose dependents are authorized to move and actually move in 
connection with his permanent change of station shall be entitled to a 
dislocation allowance equal to his monthly basic allowance for quar- 
ters. Since the dependent in this case did nothing more than to return 
to her usual place of abode in Milwaukee following her marriage to 
the member during a period of leave pending the effective date of his 
ordered change of station, it does not appear that there has been a 
movement of dependents such as would entitle him to dislocation al- 
lowance. 

Accordingly, you are not authorized to make payment of disloca- 
tion allowance to Staff Sergeant Zimmerman. The enclosures ac- 
companying your letter are retained here. 


[B-130092] 


Holidays—Inauguration Day—Federal Employees in the 
District of Columbia—Lump-Sum Leave 


Inauguration Day, or the following Monday when the day falls on Sunday, is a 
holiday for Federal employees in the District of Columbia pursuant to 28 D. C. 
Code 1951, section 616, so that a former Federal employee who was employed 
in the District of Columbia and who retired with sufficient annual leave to extend 
through the holiday may have it included in the lump-sum leave payment. 


To Golda F. Solter, Treasury Department, December 31, 1956: 


Your letter of December 5, 1956, transmitted here by the Adminis- 
trative Assistant Secretary, Treasury Department, on December 14, 
requests our decision whether you may certify for payment the supple- 
mental payroll voucher therewith enclosed proposing payment of one 
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day’s additional lump-sum leave payment to Clarence V. Jetter, a 
former employee of the Office of Administrative Services, Treasury 
Department, Washington, D.C. 

It appears that Mr. Jetter retired November 30, 1956, having to his 
credit at that time 716 hours of annual leave, and that he was paid 
therefor in a lump sum, including holidays falling within the leave 
period except January 21, 1957, the Monday following Inauguration 
Day. The submitted voucher covers compensation for that day, thus 
raising the question whether Inauguration Day, or the following 
Monday when it falls on Sunday, is a holiday for Federal employees 
within the District of Columbia in the absence of any statute so pro- 
viding except Title 28 D. C. Code, section 616. 

Section 205 of the Annual and Sick Leave Act of 1951, 65 Stat. 681, 
5 U.S. C. 2064, provides— 

Sec. 205. (a) The days of leave provided for in this title shall mean days 
upon which an employee would otherwise work and receive pay, and shall be 


exclusive of holidays, and all nonworkdays established by Federal statute or 
by Executive or administrative order. * * * 


The Lump Sum Leave Act of December 21, 1944, as amended by the 
act of July 2, 1953, 67 Stat. 137, 5 U. S. C. 61b, provides that such 
lump-sum payment shall equal the compensation that such employee 
would have received had he remained in the service until the expira- 
tion of the period of such annual or vacation leave. 

Title 28, D. C. Code, section 616, provides in pertinent part : 

* * * The following days in each year, namely, * * * and the day of the 
inauguration of the President, in every fourth year, shall be holidays in the 
District for all purposes. Whenever any day set apart as a legal holiday shall 


fall on Sunday, then and in such case the next succeeding day shall be a 
holiday; * * * 


This section of the D. C. Code was enacted originally as a part of 
the Negotiable Instruments Law and the designated holidays were 
followed by the limitation “within the meaning of this section” which 
quoted words were changed by a 1902 amendment to read “for all 
purposes.” 

In 21 Comp. Gen. 901, we held that the words “for all purposes,” 
in the above referred to action of the code, made the holidays therein 
enumerated available to employees of the Government Printing 
Office. Section 3 of Executive Order No. 10358 provides that when 
a holiday falls on a Sunday, Federal offices and establishments shall 
be closed to public business the following Monday. 

We have not overlooked the fact that the Congress in 1949, and 
again in 1953, by Joint Resolutions, declared Inauguration Day in 
those years holidays in the District of Columbia and the metropolitan 
area. See act of January 18, 1949, 63 Stat. 3, and act of January 16, 
1953, 67 Stat. 3. However, those resolutions were enacted for the 
purpose of extending such holidays to Federal employees working 
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outside the District of Columbia but in the adjoining metropolitan 
area who would not otherwise have been entitled to such holidays 
under the D. C. Code. 

As the employee named on the payroll voucher appears to have been 
employed in the District of Columbia, and since the D. C. Code has 
declared Inauguration Day, or the following Monday when it falls 
on a Sunday, to be a holiday in the District of Columbia for all pur- 
poses, the employee appears entitled to payment therefor as a part 
of the lump-sum leave payment. 

The voucher, which is returned herewith, may be certified for 
payment in the absence of other objection. 
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[B-129315] 
Leases—Oil and Gas—Relinquishment on the Rent Day 


The notice by the lessee of the relinquishment of several oil and gas leases filed on 
the date that the rent for the next year is due and payable is to be regarded 
as taking effect coincident with the first moment of that day so that the lessee 
is not liable for the next year’s rent. 


To the Secretary of the Interior, January 2, 1957: 


In a letter dated September 24, 1956, the Administrative Assistant 
Secretary requests our decision whether the Government, lessor, should 
demand from the Humble Oil and Refining Company, lessee, a year’s 
rent on certain oil and gas leases. 

The leasehold estates acquired by the Humble Company were for 
a 5-year period. According to the lease agreements the lessee con- 
tracted to pay rent annually, in advance, on the first day of the month 
in which the leases were issued. Five leases were issued and became 
effective on July 1, 1951. About 1:50 p. m. on July 1, 1954, the day 
on which the fourth year’s rent became due, relinquishments of all five 
leases pursuant to the terms of 30 U. S. C. 187b were received from 
the lessee. This statute provides that a lessee may file at any time 
in the appropriate land office a written relinquishment of all rights, 
and that such relinquishment “shall be effective as of the date of its 
filing, subject to the continued obligation of the lessee or his surety 
to make payment of all accrued rentals and royalties.” 

The sole problem presented concerns the effect of a relinquishment 
filed on rent day, the day rent is due and payable in advance. As noted 
above, under the terms of the applicable statute a relinquishment 
becomes effective as of the date of its filing. The word “date” in its 
ordinary meaning imports the day, month, and year, and this is also 
the legal significance of the word. 25 C. J. S. Date. The word 
“date” generally will be construed as including the entire day or date 
except where acts are required to be done in a certain order. 11 
W. & P. Perm. 93. For the purposes of this case then, it would not 
be legally objectionable to construe the word “date” as being equivalent 
to a particular day. Ordinarily, when computing time a day is not 
fractionized. Asstated in 86 C. J.S. Time, § 16: 

As a general rule, in the computation of time, a day is to be considered as an 


indivisible unit or period of time, which has its beginning coincident with the 
first moment of the day * * *. 


Hence, the relinquishments filed on July 1, 1954, may be considered 
as having taken effect “coincident with the first moment of the day.” 

By application of this same concept to the rental, it is obvious 
that the fourth year’s rental became due and payable at the first mo- 
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ment of the day but since the relinquishments became effective at that 
same moment it cannot be said that the fourth year’s rental had al- 
ready accrued. To so hold would render inoperative the statutory 
command that a relinquishment becomes effective “as of the date” of 
filing and, of course, such a conclusion would be inequitable since the 
Government would obtain the rent and the use of the property, too. 

Accordingly, we agree with the opinion of your Department as 
stated in the Administrative Assistant Secretary’s letter that it is not 
necessary to demand payment of rent from the Humble Oil and Re- 
fining Company on these five leases for the period beginning July 1, 
1954. 


[B-129688] 


Wage Board Employees—Conversion From Classified Posi- 
tions—Basic Compensation—Night Pay—Life Insurance, 
Retirement, Etc. Deductions 

Night differential, post differential, and cost-of-living allowances which are saved 
by Civil Service regulations or by administrative action to employees whose 
positions are converted from Classification Act schedule to wage board schedule 


now are regarded as “basic compensation” rather than “additional compensa- 
tion.” 34 Comp. Gen. 708, modified. 


Night differential which is saved by Civil Service regulations or by administrative 
action to employees whose positions are converted from Classification Act sched- 
ule to wage board schedule should be included in the computation of retirement 
deductions as well as overtime compensation and leave. 


Night differential which is saved by Civil Service regulations or by administrative 
action to employes whose positions are converted from Classification Act sched- 
ule to wage board schedule should be included in the basic annual salary on 
which Federal employees’ share of the cost of group life insurance is computed. 


Under the regulations of the Civil Service Commission, insurance deductions 
under the Federal Employees’ Group Life Insurance Act of 1954 for wage board 
employees, whose night rate is considered as basic compensation and who work 
intermittently on tours of duty which include periods of night work of varying 
length, and whose tours of duty (day and night) during a year cannot be ac- 
curately projected may be made upon the basis of the employee's day or night 
annual rate of compensation in effect at the end of each pay period. 


To the Administrator, Veterans Administration, January 2, 1957: 

The Deputy Administrator’s letter of October 31, 1956, requests our 
advice upon certain matters concerning saved compensation of em- 
ployees converted with their positions from a classified schedule to a 
prevailing rate schedule pursuant to section 202 (7) of the Classifica- 
tion Act of 1949, as amended by section 105 (a) of the act of Septem- 
ber 1, 1954 (Public Law 763), 68 Stat. 1106, 5 U. S. C. 1082. The 
letter also presents for our decision the matter of the compensation 
rate to be used in certain cases for purposes of insurance coverage and 


deductions under the Federal Employees’ Group Life Insurance Act of 
1954, 68 Stat. 736, 5 U. S. C. 2091 note. 
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In our decision of June 28, 1955, 34 Comp. Gen. 708, we held, among 
other things that when employees are transferred from classified 
schedules to prevailing rate schedules pursuant to the authority and 
mandate of the above-cited provisions of the Classification Act of 1949, 
as amended, it was within the discretion of the Civil Service Commis- 
sion or the administrative agency concerned to save the night pay 
differential formerly received in the classified schedule position 
although the differential in such classified schedule positions was not 
“basic compensation” which was automatically saved by section 114 of 
Public Law 763, 5 U.S. C. 1114 note. The decision went on to state (at 
page 713) that the saving of the differential by regulations of the Civil 
Service Commission or by administrative action does not convert it 
from “additional” to “basic” compensation. A similar holding and 
statement was made (at page 711) with respect to post differentials 
and territorial cost-of-living allowances. However, as pointed out in 
the Deputy Administrator’s letter, we held in decision of June 25, 1956, 
B-128225 (unpublished), that the aggregate night rate (consisting of 
the statutory saved day rate of the former classified position plus night 
differential) was the proper rate for making retirement, overtime, and 
leave computations. That decision was cited and followed in princi- 
ple in our decision of July 16, 1956, B-128029, 36 Comp. Gen. 37, copy 
of which was furnished the Civil Service Commission on the same date. 
In the last-mentioned decision we stated at page 39— 

* * * Although an employee’s aggregate rate for night work or for oversea 
service is administratively saved to him upon conversion to a prevailing wage 


system, such night rate or overseas rate thereafter constitutes his basic com- 
pensation for such service. 


Also, at foot of page 38, we stated: 

* * * upon conversion from a Classification Act position to a wage board 

grade, the compensation of the employee affected ceases to be subject to the 
rules theretofore observed in computing the per annum pay he previously received 
by virtue of that act. 
Hence, we do not now hold to the views expressed in 34 Comp. Gen. 
708 that post differentials, cost-of-living allowances, and night pay 
differentials which may be saved by regulations of the Civil Service 
Commission or by administrative action are to be regarded as “ad- 
ditional” rather than “basic” compensation. 

The Deputy Administrator’s letter sets forth examples wherein the 
“saved” night pay differential of $.14 per hour had heretofore been 
treated as additional compensation and, as such, excluded from the 
computation of retirement and insurance deductions, insurance cover- 
age, pay for holidays, overtime and leave with pay of 8 hours or more 
per pay period. Our decision is requested as to whether the aggre- 
gate hourly rate (inclusive of the $.14 night differential) is to be con- 
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sidered basic compensation, presumably for the purposes just 
mentioned. 

As indicated above, our present view is that the “saved” night dif- 
ferential is in general to be considered as part of basic compensation, 
and as we stated at foot of page 38 (36 Comp. Gen. 37), upon the con- 
version of an employee’s position from the Classification Act Schedule 
to a wage board grade the hourly compensation of the position and 
of the incumbent ceases to be subject to the rules theretofore applicable 
to his per annum compensation which previously was paid by virtue 
of that act. In line with that view, it may be held that the night 
differential should be included in the computation of retirement de- 
ductions (required by section 1 (d) and 4 (a) of the civil Service Re- 
tirement Act, as amended by title IV of Public Law 854, approved 
July 31, 1956, 70 Stat. 743, 5 U. S. C. 2251, to be made upon “basic 
salary” which is exclusive of “bonuses, allowances, overtime pay * * * 
or salary, pay or compensation given in addition to the basic pay of the 
position as fixed by law or regulations”) as well as overtime compensa- 
tion under section 23 of the act of March 28, 1934, 48 Stat. 522,5 U.S.C. 
673c, and leave with pay whether for less than 8 hours and for 8 hours 
ormore. 36 Comp. Gen. 37 supra. 

Under the Federal Employees’ Group Life Insurance Act and the 
regulations of the Civil Service Commission issued pursuant thereto, 
the amounts to be deducted from the salary of an employee as his 
share of the cost of his group insurance is based upon the number of 
$1,000 units of insurance in force for him. The number of $1,000 
units is determined from his “annual compensation.” The context of 
section 37.9 (b) of the Commission’s regulations (Federal Personnel 
Manual, Z1-388) concerning other than annual salary rates indicates 
that annual rates are to be derived from basic unit rates. The regula- 
tions make no specific provision under authority of section 3 (c), 5 
U. S. C. 2092 (c), of the act for the treatment of night differential. 
In the absence of such a provision, we perceive no objection to treating 
“saved” night differential as basic compensation for purposes of in- 
surance deductions, the same as for the other purposes hereinbefore 
mentioned. See Federal Personnel Manual, I-3-11, under the heading 
“Annual Compensation.” Of course, any question of the amount of 
insurance payable upon death or dismemberment will be for deter- 
mination by proper authority in connection with the consideration of a 
claim for the insurance. 

The remaining question arises from the following statement be- 
ginning at the bottom of page 39 of our decision of July 16, 1956, 
supra: 


To 
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* * * In other words, payroll deductions for retirement and insurance coverage 
are to be based upon his aggregate compensation—excluding overtime com- 
pensation—paid for his regularly scheduled tours of duty each pay period. 
See B-128225 dated June 25, 1956. [Italics supplied.] 


It is indicated that the Veterans Administration has a considerable 
number of employees who work intermittently on tours of duty which 
include periods of night work of varying length so that the tours of 
duty that an employee will work in a year cannot be projected with any 
degree of accuracy. In that situation the Veterans Administration 
practice is to make insurance deductions upon the basis of the em- 
ployee’s day or night rate of compensation, as the case may be, in effect 
at the end of the pay period. The last paragraph of page I-3-11, 
Federal Personnel Manual, is cited as authority. The question pre- 
sented is whether the above-quoted excerpt from our July 16 decision 
requires a change from the method just described to one based upon 
the aggregate compensation (excluding overtime compensation) for 
a pay period. 

The quoted excerpt dealt with the general question whether retire- 
ment and insurance coverage and deductions should be based upon 
the day rate only. It was not intended as a departure from any 
regulation or instruction of the Civil Service Commission relating to 
insurance coverage and deductions. 

In deciding the proper amount to be deducted from an employee’s 
compensation each pay period for insurance coverage, we must look to 
the law and the regulations issied pursuant thereto. While the in- 
structions (as distinguished from regulations) issued by the Civil 
Service Commission through the medium of the Federal Personnel 
Manual are given great weight in matters coming before us, such in- 
structions are not necessarily binding upon us. 

Regarding the particular question presented, that is, the propriety 
of basing insurance deductions of the particular class of employees 
under discussion upon the annual rate the employee was receiving 
at the end of a pay period, we note that section 37.8 (a) of the Com- 
mission’s regulations specifies that the amount of an employee’s life 
insurance shall be equal to “the current rate of his annual compen- 
sation ;” and also that section 37.4 (b) of the regulations requires that 
where the amount of insurance changes during a pay period, the 
amount withheld from salary shall be based on the last amount of 
insurance in force during the pay period. The method described in 
the instruction (Federal Personnel Manual, I-3-11) for this class of 
“multiple rate” employees appears to conform with the regulations, 
and, therefore, we will interpose no objection to a continuation of 
your present insurance deduction practices. 
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[B-129997] 


Federal Employees—Mandatory Retirement—Sick Leave 
Status Beyond Effective Retirement Date 


A Federal employee who was carried in a sick leave status beyond the effective 
date of his mandatory retirement for age is required to refund the difference 
between the salary erroneously received and the annuity accruing during the 
leave period. 


To the Secretary of the Navy, January 4, 1957: 


By first endorsement dated December 4, 1956, the Chief, Bureau 
of Ships, transmitted here for consideration the request of the Com- 
mander, Charleston Naval Shipyard, for a decision upon the liability 
of a former employee for salary payments made for sick leave granted 
after the official date set for his automatic retirement after reaching 
age 70. 

The record shows that on August 26,1955, the employee reached 
his 70th birthday. On August 1, 1955, he was officially notified that 
he would be separated for retirement on September 30,1955. By letter 
dated September 16, 1955, the employee was officially notified that the 
Medical Officer declared him totally disabled for useful and efficient 
service on August 4, 1955, and that he was eligible to receive all sick 
leave and would be carried on the payroll until expiration of sick 
leave on February 29, 1956—this latter notification apparently over- 
looking the prior official notification of August 1, 1956, directing sepa- 
ration as of September 30, 1956. As a result of that medical finding 
the employee was not separated for retirement on September 30, 1955, 
as notified by letter dated August 1, 1955. Instead, he was carried 
on sick leave until February 29, 1956, when he was separated for 
retirement, and presumably received his salary for the period Octo- 
ber 1, 1955, the original date when the annuity payments were to begin, 
until March 1, 1956, when such annuity payments actually commenced, 
such salary payments totaling $1,688.96. 

Sections 715, 715 (a), and 718 of Title 5, U. S. C., read, respectively, 
in pertinent part as follows: 

* * * any * * * employee * * * who shall have completed fifteen years of 
service * * * shall, on the last day of the month in which he attains the age 
of seventy years * * * be automatically separated from the service, and all 
salary, pay, or compensation shall cease from that date, and the head of each 
department, branch, or independent office of the Government concerned shall 
notify each such employee under his direction of the date of his separation from 
the service at least sixty days in advance thereof: Provided, That should the 
head of the department, branch, or independent office fail, through error, to give 
timely notification, the employee’s separation from the service shall not be 


effected without his consent until the expiration of said sixty-day period. Upon 
such separation, the * * * employee shall be eligible for retirement on 
annuity * * *. 

On and after July 1, 1932, no person rendering civilian service in any branch or 
service of the United States Government * * * who shall have reached the 
retirement age prescribed for automatic separation from the service * * * shall 
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be continued in such service, notwithstanding any provision of law or regulation 
to the contrary: Provided, That the President may, by Executive order, exempt 


from the provisions of this section any person when, in his judgment, the public 
interest so requires * * *. 


An annuity granted for retirement under the provisions of * * * 715 of this 
title shall commence the first day of the month following the date of separation 
from the service, or on the first day of the month following the month in which 


salary shall cease provided the employee meets the age and service requirements 
for retirement at that time * * *. 


The employee here involved became 70 years of age on August 26, 
1955. He was notified on August 1, 1955, that he would be retired 
effective September 30, 1955, which notification satisfied the require- 
ment of the foregoing statutory provisions. 

Therefore, since the provisions of section 715 and 715 (a) above, 
make separation automatic and mandatory and prescribe that all sal- 
ary, pay, and compensation shall cease from that date and that no such 
person shall be continued in the service, notwithstanding any other 
provision of law or regulation except in certain circumstances not 
pertinent here, upon attaining the age of 70 with more than 15 years of 
service, we conclude that the administrative action of retaining the 
employee on the payroll after September 30, 1955, was legally 
ineffective. 

Accordingly, the former employee's records should be changed to 
show his entitlement to his annuity beginning October 1, 1955. The 
amount of the annuity accruing over the period during which salary 
was received should be set off against the salary erroneously received 
and the annuitant charged with the difference. Our Office would 
interpose no objection to liquidation of that debt by installments over 
a reasonable period of time to be fixed by your Department in order to 
alleviate any hardship on the employee. 


[B-130101] 


Military Personnel—Orders—Amendment—Correction of 
Erroneous Orders 


Military orders which transfer an Army enlisted man for a course of instruction 
on a permanent change of station basis contrary to the commanding officer’s 
assignment instructions directing such training transfers to be on a temporary 
duty basis pending issuance of further orders may be corrected and the member 


is entitled to retroactive payment of per diem for period of temporary duty on 
basis of corrected orders. 


To Lieutenant Colonel E. C. Rogers, Department of the Army, 
January 9, 1957: 

By 4th endorsement of December 13, 1956, the Chief of Finance, 
Department of the Army, forwarded your letter of November 26, 1956, 
requesting an advance decision as to whether you are authorized to 
pay per diem to Master Sergeant William C. Barlow, USA, at the rate 
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of $1 per day for the periods January 17 to March 12 and May 7 to 23, 
1956, in connection with duty performed by him as a student at 
different courses of instruction at Sandia Base, Albuquerque, New 
Mexico. It appears that you have paid him for the period March 13 
to May 6, 1956. 

Paragraph 83, Special Orders No. 294, December 20, 1955, Head- 
quarters, 101st Airborne Division, Fort Jackson, South Carolina, 
directed the enlisted man to proceed on a permanent change of station 
to Sandia Base, Albuquerque, New Mexico, “for Crs AFSWP-ABE,” 
a message from the commanding general, Third Army, dated Decem- 
ber 14, 1955, being cited as authority for such orders. Those orders 
were amended by paragraph 2, Special Orders No. 61, March 13, 1956, 
same headquarters, to effect his transfer to Sandia Base as a student 
to attend the course of instruction on temporary duty pending the 
issuance of further orders. By paragraph 3, Special Orders No. 92, 
issued at Sandia Base under date of May 24, 1956, the enlisted man was 
released from his assignment as a student and was reassigned to an- 
other unit at that place on a permanent change of station. Following 
receipt of first endorsement from the Chief of Finance, Department of 
the Army, to the commanding general, Third Army, requesting an 
investigation of the facts and circumstances surrounding the issuance 
of the orders of December 20, 1955, and the issuance of correction 
orders should the facts disclose that such orders should have initially 
assigned the enlisted man to Sandia Base on temporary duty pending 
the issuance of further orders, the order issuing authority at Fort 
Jackson, by orders dated October 17, 1956, corrected the orders of 
December 20, 1955, to so provide, it being stated that such correction 
was necessary to correct the administrative error in failing to comply 
with original assignment instructions contained in the message of 
December 14, 1955, from the commanding general, Third Army, and 
paragraph 13c (4), Army Regulations 611-215, as amended. The 
citing of such regulations appears to indicate that the enlisted man 
had dependents. It is reported that he attended different courses of 
instruction listed in DA Pamphlet 20-21, August 1954, during the 
period involved, course ABE lasting only three weeks. 

The original orders of December 20, 1955, are very similar to those 
dated September 12, 1955, issued to Master Sergeant William R. 
Williams, Jr., considered in our decision to you of September 4, 1956, 
B-128779, except that the former contains the abbreviation “Crs” 
rather than the abbreviation “Trne” used in the latter orders. You 
therein were advised that the then present record did not contain 
sufficient information, within the rule of 24 Comp. Gen. 439, to warrant 
payment of the enlisted man’s claim on the basis of the amendatory 


orders of March 6, 1956, no explanation having been furnished as to 
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why he was not ordered to temporary duty as a student to attend a 
course of instruction at Sandia Base, if that had been the original 
intention at the time the orders of September 12, 1955, were issued. 

Recently, Sergeant Williams submitted the original of his request 
dated August 22, 1955, to attend a service school in accordance with 
DA Pamphlet 20-21. After approving such request, the commanding 
general, Third Army, in Comment 4, September 2, 1955—cited in the 
orders of September 12, 1955, as authority for such orders—directed 
the issuance of permanent change of station orders transferring the 
enlisted man to Sandia Base to pursue a course of instruction with the 
further direction that if the enlisted man had dependents paragraph 
13c (4), Change 1, Army Regulations 611-215, would apply. Such 
regulations apparently contemplated an assignment to the student 
detachment at a school on temporary duty pending further orders, 
when the member involved has dependents and the course of instruc- 
tion is to be less than 20 weeks’ duration. Since it appeared that 
Williams had dependents and the course of instruction he attended 
was of less than 20 weeks’ duration, it was concluded that the order 
issuing authority was required to issue temporary duty orders, rather 
than orders directing a permanent change of station to Sandia Base 
and that the amendatory orders provided a proper basis for the pay- 
ment of his claim. Instructions were issued to our Claims Division 
to issue a settlement for the amount found due. 

The message dated December 14, 1955, from the commanding gen- 
eral, Third Army, cited in the orders of December 20, 1955, appears to 
have been similar in content to his Comment 4 in the Williams case and 
if, as appears, Barlow had dependents, those orders should have 
directed him to proceed to Sandia Base for temporary duty as a stu- 
dent to attend a course of instruction pending the issuance of further 
orders. In such circumstances, the amendatory orders of March 13, 
1956, were properly issued and he is entitled to per diem for the 
temporary duty performed at Sandia Base. 

Accordingly, payment on the submitted voucher returned herewith 
is authorized, if otherwise correct. 


[B-114429} 


Military Personnel—Retired Pay—Disability—Frederick- 
son v. United States—Estoppel by Judgment 


Notwithstanding the decision in Fredrickson v. United States, decided by the 
Court of Claims on January 31, 1956, (Court of Claims No. 100-53), in which a 
retired Naval Reserve officer was awarded increased retired pay on the basis 
that his disability was found to exist as a result of a physical examination for 
promotion, even though the examination was after the effective date of his 
retirement for disability, the General Accounting Office will continue to hold 
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the view that the fifth proviso of section 402 (d) of the Career Compensation 
Act of 1949 was not intended to authorize increased retired pay in any case 
where the member’s disability was found to exist not as a result of a promotion 
physical examination but was found to exist prior to the date of such examination. 


A judgment awarded on January 31, 1956, by the Court of Claims to a Naval 
Reserve officer for increased retired pay on the basis that his disability was 
found to exist as a result of a physical examination for promotion, even though 
the examination was after the effective date of his retirement for the same dis- 
ability, has made the issues of fact and law res judicata, and, therefore, the 
rule of estoppel by judgment would preclude the General Accounting Office from 
denying the plaintiff's claim for additional retired pay for the period subsequent 
to the judgment. 


To L. A. Campbell, Department of the Navy, January 10, 1957: 

Reference is made to your letter of September 26, 1956, forwarded 
here by the Judge Advocate General of the Navy under date of Octo- 
ber 24, 1956, requesting that you be advised whether the decision ren- 
dered on January 31, 1956, by the Court of Claims in the plaintiff’s 
favor in the case of Casper T. Fredrickson v. United States, C. Cls. 
No. 100-53, should be followed on and after February 1, 1956, the day 
following the period covered by the judgment, so as to entitle Fred- 
rickson to the retired pay of a captain under section 402 (d), Career 
Compensation Act of 1949, 37 U.S. C. 272 (d). 


The pertinent facts of the case are set forth in paragraph 1 of your 
letter, as follows: 







































































1. Available information shows that Commander Casper Talmage FRED- 
RICKSON, Supply Corps, United States Naval Reserve (Retired), 16081, 

(a) was admitted to the U. 8S. Naval Hospital, Oakland, California, as a pa- 
tient on 10 October 1949 with a diagnosis of arteriosclerotic heart disease and 
subsequently discharged 

(b) was again admitted to U. S. Naval Hospital, Oakland, California on 17 
January 1950 with the same diagnosis 

(c) appeared before a clinical board on 31 January 1950, which board rec- 
ommended appearance before a Physical Evaluation Board 

(d) appeared before a Physical Evaluation Board on 10 March 1950, which 
board recommended findings that he was unfit to perform the duties of his rank 
by reason of arteriosclerotic heart disease and duodenal ulcer, and such findings 
were approved by the President on 31 March 1950. 

(e) was selected for promotion to rank of Captain by Selection Board report 
and on 29 March 1950, pursuant to ALNAV 27-50, issued 24 March 1950, was 
ordered to appear before a board of medical examiners to determine physical 
fitness to perform duties of a Captain in the Supply Corps. 

(f) was examined for promotion to rank of Captain by Board of Medical 
Examiners convened on 4 April 1950 and was found unfit to perform the duties 
of his rank by reason of arteriosclerotic heart disease and multiple joint 
hypertrophic arthritis 

(g) on 27 April 1950, received retirement orders dated 18 April 1950, placing 
him on the Retired List in the rank of Commander, effective 1 April 1950, 
pursuant to the provisions of U. S. Code Title 37, section 272 (d) 


The point at issue which the Court of Claims decided in favor of 
the plaintiff Fredrickson, was whether the plaintiff’s status, under 
the facts above stated, brought him within the scope of the fifth 
proviso in section 402 (d) of the Career Compensation Act of 1949, 63 
Stat. 818, 37 U. S. C. 272 (d), that is, whether his physical disability 
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was “found to exist as a result of a physical examination given in 
connection with effecting” his promotion to captain. 

In the decision of January 31, 1956, the Court said “The facts of 
this case are similar to the facts in Leonard v. United States, 131 C. 
Cls. 91.” In comparing the facts in the Leonard case with those 
before it in the case of Fredrickson, the Court further stated “In 
both cases the plaintiffs had physical examinations in connection with 
their promotions; the physical disabilities entitling them to disability 
retirement were ‘found to exist’ as a result of these examinations in 
both the cases; and in both cases the Government knew of the existence 
of the disabilities prior to the examinations.” The Court then said 
“The later fact [the Government’s knowledge of disability prior to 
promotion physical examination] did not prevent plaintiff from 
recovering in the Leonard case, and that fact should not preclude the 
present plaintiff from recovering in this case.” The Court concluded 
the matter by saying “We thought then and think now that the dates 
of the physical examinations for promotion and retirement were so 
close together as to be part and parcel of the same transaction so 
that it might properly be said that plaintiff’s disabilities were found 
to exist as a result of physical examinations given in connection with 
effecting their promotions.” 

We continue to hold the view that the fifth proviso of section 
402 (d) was not intended to authorize increased retired pay in any 
case where the member’s disability was “found to exist” not as a 
result of a promotion physical examination, but prior to the date of 
such an examination. Moreover, the facts in the Fredrickson case 
differ from those in the Leonard case in at least one important par- 
ticular, namely, the promotion physical examination was not given 
in Fredrickson’s case until after the effective date of his retirement 
for disability. However, the judgment in favor of Fredrickson has 
become final and all the points placed in issue including the facts 
which were litigated in the case have become res judicata. In other 
words, the question of Fredrickson’s right and the basis for computing 
his retired pay on and after February 1, 1956, necessarily involve the 
identical issues of fact and law which were considered and decided 
by the Court of Claims in its decision of January 31, 1956, in his case. 
In that situation, the rule of estoppel by judgment (collateral estoppel) 
has the effect of precluding the defendant (Government) and the 
plaintiff (Fredrickson) from any further litigation (against each 
other) of the issues which were actually litigated and determined by 
the Court in the decision of January 31, 1956. 

Such rule of law was stated by the United States Supreme Court 
in Southern Pacific Railroad Company v. United States, 168 U.S. 1, 
48, as follows: 
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* * * » right, question or fact distinctly put in issue and directly determined 
by a court of competent jurisdiction, as a ground of recovery, cannot be disputed 
in a subsequent suit between the same parties or their privies; and even if the 
second suit is for a different cause of action, the right, question or fact once 
so determined must, as between the same parties or their privies, be taken as 
conclusively established, so long as the judgment in the first suit remains 
unmodified. 


Later, in United States vy, Moser, 266 U. S. 236, 242, it was stated 
that “* * * a fact, question or right distinctly adjudged in the original 
action cannot be disputed in a subsequent action, even though the 
determination was reached upon an erroneous view or by an erroneous 
application of the law.” And in Commissioner v. Sunnen, 333 U. S. 
591, 598, the Supreme Court stated that: 

* * * matters which were actually litigated and determined in the first proceed- 
ing cannot later be relitigated. Once a party has fought out a matter in litiga- 
tion with the other party, he cannot later renew that duel. In this sense, res 


judicata is usually and more accurately referred to as estoppel by judgment, or 
eollateral estoppel. 


See, also, Partmar Corp. v. Paramount Corp., 347 U. S. 89, 91, and 
Lawlor v. National Screen Service, 349 U. S. 322, 326. 

While the rule of estoppel by judgment is primarily a rule designed 
to apply to proceedings in court, there is grave doubt, in view of the 
Supreme Court’s clear and continuing sanction of that ruie, that we 
would be justified, in the exercise of our duties and responsibilities 
as prescribed by law, to ignore such rule or to take action which, in 
effect, would be inconsistent with the rule. For that reason, and since 
any further suit against the Government by the plaintiff, Fredrickson, 
for retired pay as a captain necessarily would be decided in his favor, 
assuming that he would rely on the rule of estoppel by judgment and 
that such rule as stated by the Supreme Court would be properly 
applied, we are constrained to give an affirmative answer to your ques- 
tion. Accordingly, you are authorized to credit the officer with retired 
pay computed on the pay of a captain beginning February 1, 1956. 


[B-129668] 


Military Personnel—Disability Retired Pay—Disabilities 
Found During Physical Examination for Promotion 


Under section 402 (d) of the Career Compensation Act of 1949, which authorizes 
members of the uniformed services who are found to be physically disqualified 
for promotion to receive pay of the higher grade, the members will not be denied 
higher retired pay even though the identical disability was found to exist during 
an earlier official examination. 


A Naval officer whose disability for which he was retired was a matter of record 
many years, but was not determined to be of a disqualifying nature until the 
member was given a physical examination for promotion from lieutenant to 
lieutenant commander, may receive retired pay of the higher grade, pursuant to 
section 402 (d) of the Career Compensation Act of 1949. 
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A Naval officer who could not be promoted to the grade of lieutenant commander 
after physically qualifying for promotion because there was no vacancy in the 
higher grade and who was subsequently hospitalized and retired as result of a 
coronary thrombosis may not have his disability regarded as having been found 
to exist as a result of the promotion physical examination and, therefore, may 
not receive retired pay on the basis of the higher grade. 


A Naval officer who was found to be physically disqualified for promotion as a 
result of a physical examination which was conducted after the effective date 
of the member's retirement for physical disability may not have the disability 
regarded as having been “found to exist” as a result of the promotion physical 
examination so as to be entitled to retired pay of the higher grade under section 
402 (d) of the Career Compensation Act of 1949. 


To the Secretary of the Navy, January 10, 1957: 


Further reference is made to letter of October 26, 1956, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces) 
forwarding letter dated September 24, 1956, from the Chief of Naval 
Personnel concerning the matter whether, in view of the decisions of 
the United States Court of Claims in the Leonard and Fredrickson 
cases, decided March 1, 1955, and January 31, 1956, respectively, cer- 
tain officers are entitled to increased retired pay due to selection for 
promotion prior to retirement for physical disability. 

All three of the officers involved were retired for physical disability 
in accordance with the provisions of section 402 (b) of the Career 
Compensation Act of 1949, 63 Stat. 817, 37 U. S. C. 272 (b), which en- 
titled them to the disability retired pay prescribed by section 402 (d) 
of that act, 63 Stat. 818, 37 U.S. C. 272 (d). Such disability retired 
pay ordinarly is based upon the active duty pay of the grade held 
at time of retirement. If the physical disability entitling the member 
to disability retired pay 
is found to exist as a result of a physical examination given in connection with 
effecting a permanent promotion or a temporary promotion where eligibility 
for such temporary promotion was required to have been based upon cumula- 
tive years of service or years of service in rank, grade, or rating, the disability 
retirement pay of such member shall be based upon the basic pay of the rank, 


grade, or rating to which such member would have been promoted but for such 
disability. 


Lieutenant Garland Russell Craighead was placed on the tempo- 
rary disability retired list on July 1, 1956. He had been selected 
for promotion to the grade of lieutenant commander by a selection 
board in accordance with the provisions of Title III of the Officer 
Personnel Act of 1947, as amended, 34 U. S. C. 306f. He was phys- 
ically examined on December 22, 1955, and was “found to be not 
physically qualified for promotion to the grade of Lieutenant Com- 
mander, U. S. Navy,” because of deafness, and he was scheduled for 
later hospitalization and treatment. On January 2, 1956, he suffered 
a sudden blurring of vision in his right eye, which was diagnosed 
as a thrombosis of the right infratemporal vein. He was admitted 
to a naval hospital on February 13, 1956, and appeared before a 
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clinical board on March 30, 1956, and a physical evaluation board on 
April 24, 1956. On June 14, 1956, the Secretary of the Navy ap- 
proved the recommended findings of the physical evaluation board 
as modified by the physical review council and directed that the 
officer be placed on the Temporary Disability Retired List by reason 
of physical disability rated as 70 percent disabling. 

On June 15, 1956, the Chief, Bureau of Medicine and Surgery, in 
reply to an inquiry of the Chief of Naval Personnel, stated that: 


Subject officer (Lieutenant Craighead) was found not physically qualified for 
promotion because of deafness. The available records establish that his deaf- 
ness has existed for at least ten years and the degree of deafness has been 
relatively stable for several years. Subsequent to his promotion physical he 
incurred disability of the eye (scotoma). * * * 

Although final action has not been taken in this case it appears that the condi- 
tion for which he was found not physically qualified for promotion and which 
resulted in his appearance before a Physical Evaluation Board was not first 
discovered in connection with an examination to effect his promotion * * *. 


The Chief of Naval Personnel states that the officer’s deafness was 
noted on physical examinations annually since 1946 but was not con- 
sidered disqualifying until his physical examination taken in con- 
nection with effecting his promotion from lieutenant to lieutenant 
commander. In 1951 he was found physically qualified for promotion 
to lieutenant; in 1953 he appeared before a board of medical survey 
with the diagnosis of deafness due to degeneration of acoustic nerve, 
but was found fit for duty. 

Lieutenant Preston Woodrow Ogburn was permanently retired on 
April 1, 1950, for physical disability. On July 14, 1949, he was 
admitted to a naval hospital with a diagnosis of acute hepatitis. 
On November 28, 1949, he was informed by the Chief of Naval Per- 
sonnel that he had been selected for promotion to the temporary 
rank of lieutenant commander by a special selection board, which 
convened to consider officers who became eligible for consideration 
through reassignment of lineal position pursuant to the provisions 
of the act of August 5, 1949, 63 Stat. 567, 34 U.S. C.21la. He ap- 
peared before a clinical board on January 12, 1950, and a physical 
evaluation board on February 10, 1950. The Secretary of the Navy 
approved the recommended findings of the physical evaluation board 
on March 31, 1950, and directed that Lieutenant Ogburn be perma- 
nently retired by reason of a physical disability rated as 100 percent 

disabling. On April 4, 1950, he appeared before a board of medical 
examiners which found him not physically qualified for promotion 
to the grade of lieutenant commander by reason of hepatitis. Orders 
effecting his release from active duty incident to his retirement on 
April 1, 1950, were not issued until April 11, 1950, and the adminis- 
trative processing incident to his release from active duty was 
completed on April 25, 1950. 
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The Chief of Naval Personnel states that Lieutenant Ogburn under- 
went a physical examination for promotion after the effective date of 
his retirement but before he became aware of such retirement, and that 
the sequence of events in his case is almost identical with that consid- 
ered in the case of Captain Fredrickson (/'redrickson v. United States, 
C. Cls. No. 100-53, decided January 31, 1956) in which the Court of 
Claims held that the events were all so close together as to be part and 
parcel of one continuous transaction and, taken together, almost pre- 
cluded any other reasonable conclusion than that the officer’s disability 
was found to exist as a result of a physical examination given in 
connection with effecting his promotion. 

Lieutenant Clemens John Denne was placed on the Temporary 
Disability Retired List on July 1, 1955. He was selected for promo- 
tion to the grade of lieutenant commander in accordance with the 
provisions of Title III of the Officer Personnel Act of 1947, as amended. 
On January 7, 1955, he was examined and found physically qualified 
for temporary appointment to the grade of lieutenant commander, but 
he could not be promoted until a vacancy occurred. He was hospital- 
ized on March 8, 1955, as a result of a coronary thrombosis, which 
subsequently caused his placement on the Temporary Disability Re- 
tired List on July 1, 1955. On that date the Chief of Naval Personnel 
issued authority for his advancement to the grade of lieutenant com- 
mander, but it was returned undelivered in view of his placement on 
the Temporary Disability Retired List. 

In decisions of August 30, 1951 (B-103324), and August 26, 1952 
(32 Comp. Gen. 104), we held, in effect, that the phrase “is found to 
exist” as used in the fifth proviso of section 402 (d) of the Career 
Compensation Act is equivalent to “discovered” or “first found to 
exist” and hence that a member whose disability was discovered during 
an official examination given prior to the physical examination for pro- 
motion is not eligible under the provisions of that section for the 
retired pay of the higher grade for which examined. Compare 32 
Comp. Gen. 459 and 35 Comp. Gen. 696. The Court of Claims, how- 
ever, appears to have reached a different conclusion in Leonard v. 
United States, 131 C. Cls. 91, and Fredrickson v. United States. 

While serving as lieutenant commander, Leonard was transferred to 
a naval hospital on September 26, 1949, with a diagnosis of pituitary 
basophilism, for two months’ treatment. By Selection Board Report 
approved November 1, 1949, he was selected for promotion to the grade 
of commander. On December 21, 1949, the commanding officer of the 
naval hospital advised the Chief of Naval Personnel that Leonard 
probably would be retired and recommended that he be detached from 
his duty station for continued treatment for an indefinite period. By 

427142 O—57——34 








496 


orders of January 13, 1950, he was detached from his duty station and 
was directed to continue treatment at the naval hospital. He appeared 
before a clinical board on January 18, 1950, which board recommended 
his appearance before a physical evaluation board. On January 24, 
1950, he was authorized to appear before such a board on or about 
January 27,1950. He was examined to determine his physical fitness 
for promotion to the rank of commander by a board of medical exam- 
iners on January 26, 1950, and was found not physically qualified 
for promotion. He appeared before a physical evaluation board on 
January 27,1950. By letter of April 17, 1950, from the Chief of Naval 
Personnel he was advised that he had been “placed on the retired list 
by reason of a permanent physical disability effective April 1, 1950, in 
the rank of Lieutenant Commander.” The Court of Claims concluded 
that the events in Leonard’s case— 


DECISIONS OF THE COMPTROLLER GENERAL [36 










































are all so close together as to be part and parcel of one continuous transaction, 
and taken together almost preclude any other reasonable conclusion than that 
the plaintiff's disability was found to exist'as a result of a physical examination 
given in connection with effecting his promotion. 


The record before this Office indicates that the primary physical 
disability for which Leonard was found not physically qualified for 
promotion and for which he was retired was the same disability 
(pituitary basophilism) for which he had been continuously hospital- 
ized for four months prior to the time he was found not physically 
qualified for promotion and for. which the commanding officer of the 
naval hospital concerned had advised the Chief of Naval Personnel, 
more than a month prior to the promotion physical examination, he 
probably would be retired. 

In the Fredrickson case the Court of Claims expressly stated that 
the officer’s “disability was admittedly discovered prior to his promo- 
tion physical” and that in both the Leonard and Fredrickson cases 
“the Government knew of the existence of the disabilities prior to the 
examinations.” Fredrickson was admitted to a naval hospital on 
October 10, 1949, and again on January 17, 1950, as a patient with a 
diagnosis of arteriosclerotic heart disease. On January 31, 1950, a 
clinical board at the hospital found that he was permanently unfit to 
perform the duties of his rank of commander and recommended that 
he appear before a physical evaluation board. On March 10, 1950, 
the physical evaluation board made recommended findings that he 
was permanently unfit to perform the duties of his rank by reason 
of arteriosclerotic heart disease and duodenal ulcer, which findings 
were approved by the Secretary of the Navy on March 31, 1950. He 
was retired on that account effective April 1, 1950, although he ap- 
parently did not reecive notice of his retirement until April 27, 1950, 
when he received his retirement orders dated April 18, 1950. 
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On March 10, 1950, Fredrickson was recommended for temporary 
promotion to the grade of captain and on March 29, 1950, he was 
ordered to appear before a board of medical examiners to determine 
his fitness to perform the duties of captain. On April 4, 1950, he 
appeared before that board, which found him unfit to perform his 
duties by reason of arteriosclerotic heart disease and multiple joint 
hyptertrophic arthritis. 

The Court found that the facts in the Fredrickson case were sub- 
stantially similar to those in the Leonard case and, as indicated above, 
notwithstanding the fact that the disability for which he was retired 
and was found not physically qualified for promotion had been known 
to the Government almost six months prior to the promotion physical 
examination, the Court of Claims decided that he was entitled to the 
retired pay of a captain under the provisions of section 402 (d) of 
the Career Compensation Act. 

It thus appears that the opinion of the Court of Claims is consistent 
with the view that the statute authorizes the retired pay of the higher 
grade, even though the identical disability was found during some 
earlier examination, if its disqualifying nature was first determined 
to exist during the promotion physical examination and therefore 
was “found to exist as a result of a physical examination given in 
connection with effecting a * * * promotion.” That conclusion ap- 
pears to be a tenable and permissible construction of the statute. 

Applying that construction of the statute to the present cases, while 
it appears that the disability (deafness) for which Lieutenant Craig- 
head was retired and found disqualified for promotion was of record 
for many years, it was not considered disqualifying until his physical 
examination taken in connection with his promotion from lieutenant 
to lieutenant commander- He therefore is entitled to the retired pay 
of a lieutenant commander, since his disqualifying disability was 
found to exist as a result of a promotion physical examination, even 
though some degree of deafness had been known to exist for ten years, 
and he was retired on account of that same disability. 

The disability for which Lieutenant Denne was retired was incurred 
(and found to exist) after his promotion physical examination, during 
which he was found physically qualified for promotion to the grade 
of lieutenant commander. Such disability clearly was not found to 
exist as a “result” of the promotion physical examination and hence 
he is not entitled to the retired pay of a lieutenant commander. Com- 
pare 32 Comp. Gen. 459. 

Like Fredrickson, Lieutenant Ogburn was physically examined for 
promotion after the effective date of his retirement and was found 
physically disqualified for promotion on account of the same disability 
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for which he was retired. It is our view that the same primary dis- 
ability which forms the basis for physical disability retirement and 
previously has been duly and properly established by an appropriate 
board cannot, within the meaning of the statute, thereafter be “found 
to exist as the result of a physical examination given in connection 
with effecting a * * * promotion.” Under the court’s opinion in the 
Fredrickson case, the benefits of the statute would appear to accrue 
to any member of the armed forces who may undergo a physical 
examination for promotion under the conditions stipulated in the stat- 
ute, irrespective of whether such physical examination for promotion 
occurs before or after the effective date of retirement and dependent, 
presumably, only on the circumstance that the findings of the board 
conducting the physical examination for promotion are similar, in 
whole or in part, to the physical disability findings of the naval retir- 
ing or naval physical evaluation board in the particular case. We do 
not concur in that view but continue:to hold the view that the fifth 
proviso of section 402 (d) of the Career Compensation Act was not 
intended to authorize increased retired pay in any case where the 
member’s disability was “found to exist,” not as a result of a promo- 
tion physical examination, but prior to the date of such an examina- 
tion. Compare decision B-114422, 36 Comp. Gen. 489, of today to 
L. A. Campbell, Disbursing Officer, Navy Finance Center. Also, it 
will be noted that the physical disability retirement proceedings in 
Ogburn’s case were fully completed when the Secretary of the Navy 
approved the physical disability retirement recommendations. The 
members’ status thus apparently became fixed on the effective date 
of retirement (see 5 U.S.C. 47a) and it is our view that the subsequent 
physcial examinations for promotion should not be considered as 
having any effect on retired pay rights. Accordingly, Lieutenant 
Ogburn is not entitled to the retired pay of a lieutenant commander 
under the provisions of the fifth proviso of section 402 (d) of the Ca- 
reer Compensation Act, his retired pay being properly for computation 
on the pay of a lieutenant. 


[B-130034] 





Military Personnel—Reserves—Pay—Service Credits— 
Non-Regular Service Deductions—Enactment of Titles 
of the United States Code Into Positive Law 


The omission of the language “other than active Federal service” for Reserve 
membership credit in 10 U. S. Code 1832 (a) (2) (C), when Title 10 of the 
United States Code was enacted into positive law, represents a substantive 
change of phraseology from the derivative statute, and, in view of the clear 
intent as shown in the legislative history to adopt the views of the Judge 
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Advocate General of the Army with respect to the creditable points for Reserve 
membership, it will no longer be necessary to make a deduction for periods of 
active Federal service during the year in determining entitlement to military 
retired pay for nonregular service. 


To the Secretary of Defense, January 10, 1957: 


Further reference is made to letter of December 10, 1956, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
whether, in determining a person’s entitlement to military retired pay 
for nonregular service, the annual 15-point credit for reserve com- 
ponent membership may be allowed under section 1332 (a) (2) (C) 
of Title 10, United States Code, for each year of such membership 
subsequent to August 9, 1956, without making a pro rata reduction in 
the 15 points for periods of active Federal service during the year. 

In connection with the computation of the 50 points which a reserv- 
ist must earn during a year in order that such year may be counted 
as one of the twenty years of “satisfactory Federal service” required 
for retired pay purposes under Title III of the act of June 29, 1948, 
62 Stat. 1087, section 302 (b) (3), 10 U.S.C. 1036a (b) (3), of that act 
provided for the crediting of 15 points for membership in a reserve 
component for each year of Federal service “other than active Federal 
service.” The revision and restatement of such statutory provision 
contained in section 1332 (a) (2) (C), of the new Title 10, U. S. 
Code (act of August 10, 1956, 70A Stat. 102), provides for crediting 
points in the computation of years of service “at the rate of 15 a 
year for membership in a reserve component of an armed force, in 
the Army or the Air Force without component, or in any other cate- 
gory covered by subsection (a) (1) except a regular component.” 

In our decision to you of April 15, 1955, 34 Comp. Gen. 520, it was 
held that in computing points under Title III of the 1948 act, it is 
required that in each year of Federal service after June 30, 1949, there 
must be deducted the number of days of active Federal service in 
order to determine what portion of the 15 points may be credited 
in such year for service in an active reserve component. Since that 
conclusion was based upon the inclusion of the phrase “other than 
active Federal service” in section 302 (b) (3) of the 1948 act, the 
effect to be accorded the omission of such phrase from the 1956 act is 
the matter at issue here. 

In construing a statute, the intent of the Congress is paramount. 
With respect to a codification statute, the judicial view appears to 
be that the law is intended to remain substantively unchanged unless 
a contrary intention is clearly shown. See Stewart v. Kahn, 11 Wall. 
493, 502; United States v. LeBris, 121 U. S. 278, 280; and United 
States v. Ryder, 110 U. S. 729, 740. See, also, McDonald v. Hovey, 
110 U. S. 619, 629, where the following is stated: 
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So, upon a revision of statutes, a different interpretation is not to be given 
to them without some substantial change of phraseology—some change other 
than what may have been necessary to abbreviate the form of the law. 


The new Title 10, United States Code, is a codification based on 
a large number of statutes applicable to the Armed Forces. The 
general intent of the Congress with respect to the effect of such 
codification is stated in section 49 (a) of the act of August 10, 1956, 
70A Stat. 640, 10 U. S. C. Prec. Subtitle A note, 801 note, as follows: 
“In sections 1-48 of this Act, it is the legislative purpose to restate, 
without substantive change, the law replaced by those sections on 
the effective date of this Act.” 

In carrying out the general intent, as explained above, it appears 
that new language was used in the restatement when such action 
would more aptly express and give effect to authoritative interpreta- 
tions of provisions in the existing law which were being restated and 
replaced. In agreement with that concept, the following statement 
appears on page 8, House Report No. 970 to accompany H. R. 7049, 
later enacted into law as the act of August 10, 1956: 

The object of the new titles has been to restate existing law, not to make new 
law. Consistently with the general plan of the United States Code, the pertinent 
provisions of law have been freely reworded and rearranged, subject to every 
precaution against disturbing existing rights, privileges, duties, or functions. 
Adherence to the substance of existing law, however, has not always meant 
adherence to the letter of the statute. Where court decisions, opinions of officials 
such as the Attorney General or the Comptroller General, executive orders, 
regulations, or well-established administrative practice have established authori- 
tative interpretations clarifying ambiguities in the law, the text has been 


reworded to express those interpretations. These changes have been explained 
in the applicable revision notes. 


Concerning 10 U. S. C. 1332 (a) (2) (C), it appears that the words 
“other than active Federal service” were omitted from that section, 
as enacted in the act of August 10, 1956, to express the interpretation 
of the 1948 act adopted by the Judge Advocate General of the Army 
in an opinion dated March 3, 1953, to the effect that the points to be 
credited for membership in a reserve component are not reduced by 
active duty. See explanation of such action appearing on Page 110, 
House Report No. 970. Apparently the quoted language was not re- 
garded as consistent with that conclusion and was omitted for that 
reason. Nevertheless, it seems apparent that the new statutory lan- 
guage does represent a “substantive change of phraseology” from that 
of the old law which it superseded. While the conclusion set forth in 
our decision of April 15, 1955, is not in agreement with that apparently 
reached by the Judge Advocate General of the Army and while it is 
not known what interpretation might have been adopted in connec- 
tion with the revision of the law if our decision had been brought to 
the attention of the appropriate Congressional committees while H. R. 
7049 was pending in committee—it is understood that the draft of the 
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then proposed legislation was prepared and submitted prior to 
April 15, 1955—the intent of the Congress, as shown by the language 
used in section 1332 (a) (2) (C) and by its legislative history was to 
adopt the views of the Judge Advocate General of the Army and 
such clearly expressed intent, with respect to the specific matter here 
involved, must be given effect. 

Accordingly, the submitted question is answered in the affirmative. 


[B-6882] 


Military Personnel—Retired Pay—CGordon v. United 
States—Claim for Period Subsequent to Judgment— 
Estoppel by Judgment 


Although the construction of section 15 of the Pay Readjustment Act of 1942 in 
Gordon v. United States, decided April 3, 1956, (Court of Claims No. 106-55), 
which authorized a readjustment in the retired pay of a Marine Corps officer 
based on a second retirement, does not appear to be the proper or correct one, 
the rule of estoppel by judgment precludes the General Accounting Office from 
taking action inconsistent with the decision where the officer claims additional 
retired pay for the period subsequent to the judgment. 

To Captain R. J. Anthony, United States Marine Corps, January 11, 
1957: 

By first endorsement of November 1, 1956, the Commandant of the 
Marine Corps forwarded your letter of October 30, 1956, requesting an 
advance decision as to whether you are authorized to adjust the retired 
pay account of Major Andrew L. W. Gordon, USMC, in consonance 
with the views expressed by the United States Court of Claims in the 
case of Andrew L. Gordon v. United States, C. Cls. No. 106-55, decided 
April 3, 1956. You further request that you “be advised as to the 
date on which such adjustment should be effected.” 

It appears that Major Gordon served as a member of the U. S. 
Marine Corps prior to November 12, 1918; that he was placed on the 
retired list on July 1, 1939 (not for physical disability) ; and that he 
was recalled and served on active duty from January 19, 1942, to May 
12, 1943, when he resumed an inactive status on the retired list. The 
Court held that his release from active duty and resumption of an 
inactive status on the retired list in 1943 constituted a second retirement 
so as to entitle him to the benefits granted by the fourth paragraph of 
section 15 of the Pay Readjustment Act of 1942, 56 Stat. 367, 37 U.S.C. 
115, to members of the military or naval forces who served prior to 
November 12, 1918, and who were “hereafter retired,” that is, retired 
after June 16, 1942, under any provision of law. We do not agree 
that such construction of the fourth paragraph of section 15 is the 
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proper and correct one, but, nevertheless, we are constrained, for rea- 
sons set forth below, to answer your primary question in the affirmative. 

The judgment in favor of Major Gordon has become final and all 
the points placed in issue in his case have, in effect, and for practical 
purposes, become ves judicata. In other words, the question of 
Gordon’s right and the basis for computing his retired pay after April 
8, 1956, necessarily involve the identical issues which were considered 
and decided by the Court of Claims in its decision of April 3, 1956, 
in his case. In such circumstances, the rule of estoppel by judgment 
(collateral estoppel) has the effect of precluding the defendant (Gov- 
ernment) and the plaintiff (Gordon) from any further litigation 
(against each other) of the issues which were actually litigated and 
determined by the Court in the decision of April 3, 1956. Such rule 
was stated by the United States Supreme Court in Southern Pacific 
Railroad Company v. United States, 168 U. S. 1, 48, as follows: 

* * * a right, question or fact distinctly put in issue and directly determined 
by a court of competent jurisdiction, as a ground of recovery, cannot be disputed 
in a subsequent suit between the same parties or their privies; and even if the 
second suit is for a different cause of action, the right, question or fact once so 
determined must, as between the same parties or their privies, be taken as con- 
clusively established, so long as the judgment in the first suit remains unmodified. 
Later, in United States v. Moser, 266 U. S. 236, 242, it was stated that 
“a fact, question or right distinctly adjudged in the original action 
cannot be disputed in a subsequent action, even though the determi- 
nation was reached upon an erroneous view or by an erroneous applica- 
tion of the law.” And in Commissioner v. Sunnen, 333 U. S. 591, 
598, the Supreme Court stated that: 

* * * matters which were actually litigated and determined in the first 
proceeding cannot later be relitigated. Once a party has fought out a matter 


in litigation with the other party, he cannot later renew that duel. In this sense, 


res judicata is usually and more accurately referred to as estoppel by judgment, 
or collateral estoppel. 































































































See, also, Partmar Corp. v. Paramount Corp., 347 U. S. 89, 91, and 
Lawlor v. National Screen Service, 349 U. S. 322, 326. 

While the rule of estoppel by judgment is primarily a rule designed 
to apply to proceedings in court, there is grave doubt, in view of the 
Supreme Court’s clear and continuing sanction of that rule, that we 
would be justified, in the exercise of our duties and responsibilities as 
prescribed by law, to ignore such rule or to take action which, in effect, 
would be inconsistent with the rule. For that reason, and since any 
further suit against the Government by the plaintiff, Gordon, for 
retired pay necessarily would be decided on the same basis as that 
approved by the Court of Claims in the decision of April 3, 1956, in 
his case, assuming that he would rely upon the rule of estoppel by 
judgment and that such rule as stated by the Supreme Court would be 
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properly applied, your primary question is answered in the affirmative, 
as indicated above. Accordingly, you are authorized to adjust the 
retired pay of Major Gordon effective April 4, 1956, in consonance 
with the views expressed by the Court of Claims in its decision of 
April 3, 1956, in his case, the judgment in his favor covering the period 
March 16, 1949, to April 3, 1956, having already been paid, and his 
claim for the period March 17, 1944, to March 15, 1949, being presently 
under consideration for direct settlement by our Office. 


[B-129914] 


Compensation—Double—Concurrent Military Retired and 
Civilian Service Pay—Canal Zone Government—Retired 
Enlisted Member Advanced to Commissioned Rank 


A retired enlisted man of the Regular Air Force who has been advanced on the 
retired list to commissioned rank, and who holds a civilian position with the 
Canal Zone Government, is a person in the niilitary service under the dual 
compensation provisions of section 82 (a) of Title 2 of the Canal Zone Code and 
comes within the purview of the salary deduction exemption in section 82 (a) 
(1) of the Canal Zone Code applicable to enlisted members. 


A Canal Zone Government employee who is also a commissioned officer not on 
active duty in the Air Force Reserve is not considered to be in the military serv- 


ice within the purview of the dual conpensation provisions of the Canal Zone 
Code. 


A retired enlisted man of the Regular Air Force who has been advanced on the 
retired list to commissioned rank, and who holds a civilian position with the 
Canal Zone Government, comes within the purview of the dual compensation 
exemption in the Canal Zone Code and is not subject to the dual compensation 
restrictions in the Economy Act of 1932, 5 U. S. Code 59a, and, therefore, the 
employee may receive retired pay and civilian compensation. 


To the Governor of the Canal Zone, January 11, 1957: 


Further reference is made to your letter of November 23, 1956, re- 
questing our decision on certain questions arising under section 82 
(a) of Title 2 of the Canal Zone Code as amended by section 4 of the 
act of September 26, 1950, 64 Stat. 1040. 

The Canal Zone Government employs Mr. George M. Pervin who, 
as a retired enlisted man of the Regular Air Force, receives retire- 
ment pay at the rate prescribed for the rank of Captain pursuant to 
section 203 (e) of the act of June 29, 1948, 62 Stat. 1086, 10 U.S. C. 
1004 (now 10 U. S. C. 8964 and 8992—Air Force). Mr. Pervin also 
holds an appointment as a Major in the United States Air Force Re- 
serve. Since July 18, 1954, the date upon which Mr. Pervin com- 
menced receiving the retired pay of a Captain, the Canal Zone Gov- 
ernment has been deducting from his civilian salary an amount equal 
to the retirement pay which he receives from the Air Force. At all 
times here pertinent, Mr. Pervin’s retired pay has been above $3,000 
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and his combined income has been below $10,000 with the Govern- 
ment salary being the higher of the two sources of income. 

Section 82 (a) of Title 2 of the Canal Zone Code, as amended, 
provides as follows: 

82. COMPENSATION OF PERSONS IN MILITARY, NAVAL, OR PUBLIC 
HEALTH SERVICE.—(a) If any of the persons appointed or employed as pro- 
vided in section 6, or section 81, as amended, of this title are in the military, 
naval, or Public Health Service of the United States, the amount of the official 
salary paid to any such person shall be deducted from the amount of salary or 
compensation provided by or which shall be fixed under the terms of those 
sections, but this section shall not be construed as requiring the deduction from 
the amount of such salary or compensation of— 

(1) the retired pay or allowance of any retired warrant officer or enlisted man 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard ; or 
(2) the training pay, retainer pay or allowances of any warrant officer or 


enlisted man of the Reserve forces of the Army, Navy, Air Force, Marine Corps, 
or Coast Guard. 


The questions presented by your letter as numbered and rephrased 
by us together with the answers thereto are as follows: 

1. May Mr. Pervin’s case be considered as being within the purview 
of the language “in the military, * * * Service” and the “retired 
pay * * * ofanyretired * * * enlistedman * * * ofthe Air Force” 
of paragraph (a) and subparagraph (a) (1), respectively, of section 
82? 

Section 82 (a) of the Canal Zone Code is derived from section 4 
of the Panama Canal Act of August 24, 1912, 37 Stat. 561, and from 
the act of March 12, 1928, 45 Stat. 310. Section 4 of the 1912 act 
provided that “If any of the persons appointed or employed as afore- 
said shall be persons in the military or naval services of the United 
States, the amount of the official salary paid to any such person shall 
be deducted from the amount of salary or compensation provided 
by or which shall be fixed under the terms of this Act.” In our 
decision 3 Comp. Gen. 164 we held that retired enlisted men of the 
Army or Navy are persons in the “military or naval services” under 
the act of 1912. The act of March 12, 1928, provided “That section 4 
of the Panama Canal Act, as amended, shall not be construed as requir- 
ing the deduction of the retired pay or allowances of any retired 
warrant officer or enlisted man of the Army, Navy, Marine Corps, or 
Coast Guard * * * from the amount of the salary or compensation 
provided by or fixed under the terms of the Panama Canal Act, as 
amended.” 

The legislative history of the 1928 act as set forth in House Report 
No. 640, 70th Congress, First Session, shows that it was remedial 
legislation. As stated on page 5 of the report, “it seems the canal 
government is the only department of the Government, therefore, 
under existing law which is not permitted to employ such persons 
without deducting their retired pay or their training pay.” This was 
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because by the act of May 31, 1924, 43 Stat. 245, 5 U. S. C. 62, Congress 
had excepted retired enlisted men of the Army, Navy, Marine Corps, 
or Coast Guard from the double office holding prohibition of section 2 
of the act of July 31, 1894, 28 Stat. 204, 5 U. S. C. 62, and we had 
held that such general legislation concerning double office holding did 
not affect the special provisions of the act of 1912 requiring deductions 
from the Canal Zone Government compensation of retired enlisted 
men. 4 Comp. Gen. 510. 

“ The 1894 act has been construed as excepting from its double 
compensation prohibition retired enlisted men who similarly to Mr. 
Pervin were advanced on the retired list to commissioned rank pursu- 
ant to section 203 (e) of the act of June 29, 1948. 28 Comp. Gen. 727. 
Similarly situated retired enlisted men advanced to commissioned rank 
under different provisions of law have likewise been held to retain 
the offices of enlisted men within the purview of the 1894 act. 26 
Comp. Gen. 271. Furthermore, retired enlisted members who were 
similarly advanced on the retired list to officer rank have been con- 
sidered to have retained their enlisted status for the purpose of acts 
other than those here considered. B-129273, October 12, 1956, 36 
Comp. Gen. 315; 31 id. 529. 

Consequently, we conclude that Mr. Pervin, as a retired enlisted 
man of the Regular Air Force, is in the military service under para- 
graph 82 (a) but also is within the purview of section 82 (a) (1) of 
Title 2 of the Canal Zone Code. 

2. Would the fact that Mr. Pervin is also concurrently a commis- 
sioned officer not on active duty in the Air Force Reserve affect his 
position regarding section 82 (a) ? 

Section 246 of the act of July 9, 1952, 66 Stat. 495, 50 U. S. C. 981, 
as amended by section 29 (d), 70A Stat. 632, 5 U. S. C. 30r, provides 
that “When Ae is not on active duty, or when he is on active duty for 
training, [members of the reserve components shall not be held or] 
a Reserve is not considered to be an officer[s] or employee[s] of the 
United States, or a person[s] holding an[y] office of [profit or trust] 
trust or profit or discharging any official function under, or in con- 
nection with, [any department or agency of] the United States, [solely 
by reason of their] because of his appointment[s], oath[s], [commis- 
sion,] or status [as such], or any duties or functions performed or pay 
[and] or allowances received [as such] in that capacity.” (Omitted 
portions are enclosed in brackets and new matter is italicized.) We 
hold that Mr. Pervin, as an officer in the Air Force Reserve not on 
active duty, is not to be considered as in the military service within 
the purview of section 82 (a). Cf. 28 Comp. Gen. 367. 

Accordingly, the question is answered in the negative. 
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3. In the event Mr. Pervin is entitled to be paid his full Government I 
salary without deduction under section 82 (a) would the dual com- the 
pensation restrictions of section 212 of the Economy Act, 47 Stat. 406, 198 
as amended, 5 U.S. C. 59a, be for application ? " 
The provisions of section 212 of the Economy Act are general in 
nature and provide that no person holding a civilian office or position 
under the United States shall be entitled to retired pay from the 
United States for or on account of services as a commissioned officer A 
at a rate in excess of an amount which when combined with the an- a 
nual rate of compensation from such civilian office or position makes 
the total rate from both sources more than $3,000 (increased to $10,000 “ 
by the act of August 4, 1955), and when the retired pay amounts to scl 
or exceeds such rate per annum, the person shall be entitled to the pay = 
of the civilian office or the retired pay, whichever he may elect. the 
Section 4 of the act of August 24, 1912, as amended by the act of Et 
March 12, 1928, from which section 82 (a) was derived, is special in on 
nature relating specifically to persons in the uniformed service em- be 
ployed under the authority of the Canal Zone Code. In addition, U 
such specific provisions having been included in the Canal Zone Code a 
established by the act of June 19, 1934, 48 Stat. 1122, were considered in 
by the Congress and continued in the statutes two years after the 7 
enactment of section 212. T 
It is a settled principle of statutory construction that a specific 
statutory provision covering a given subject matter will prevail over n 
the general language of the same or another statute which might other- 1 
wise prove controlling. In other words, to the extent of an irrecon- A 
cilable conflict between the general provision and the specific provi- 1 
sion, the general provision must yield to the specific provisions and 
operate only upon such cases as are not in the scope of the specific 
provision. See 26 Comp. Gen. 561 and the authorities cited therein. 
In view of the foregoing, it seems evident that the provisions of 
section 212 and the compensation deduction provisions of the Panama 


Canal Code may not both be followed in the case of retired enlisted 
men who are employed by the Canal Zone Government. 

Our view is that the dual compensation restrictions of section 212 
are not for application in any way to the Government salary of Mr. 
Pervin. 27 Comp. Gen. 439. 

Accordingly, the question is answered in the negative. 

4. In the event Mr. Pervin’s retired pay is not for deduction from 
his Government salary under section 82 (a) what would be the proper 
extent of repaying him for past improper deductions? 
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In view of the foregoing, Mr. Pervin is entitled to repayment for 
the amount deducted from his civilian compensation since July 18, 
1954. 


The question is answered accordingly. 


[B-129167] 


Agriculture—Soil Bank Contracts—Mistakes—Reforma- 
tion—Regulations 

Acreage reserve contracts which, due to haste in establishment of the soil bank 
program, contain mistakes resulting in rates and payments less than those pre- 
scribed in the regulations issued under the Soil Bank Act may be reformed to 
provide rates and payments in accordance with the regulations; however, con- 


tracts which contain mistakes resulting in rates and payments in excess of 
those in the regulations may not be honored. 


Even though the Soil Bank Act vests in the Secretary of Agriculture broad 
authority to prescribe the terms and conditions of the acreage reserve program, 


this authority does not permit the Secretary to ignore the regulations which have 
been issued. 


Under the broad authority of the Soil Bank Act, the Secretary of Agriculture may 
amend the regulations to extend the closing date for signing acreage reserve 
agreements, to make “new farm” allotments eligible, and to eliminate the max- 
imum and minimum acreage requirements provided the amendments have general 
application to all existing agreements. 


To the Secretary of Agriculture, January 16, 1957: 


Your letter of January 4, 1957, requests our decision whether you 
may legally take certain proposed actions concerning some of the 
1956 acreage reserve agreements entered into under the Soil Bank 
Act, Public Law 540, approved May 28, 1956, 70 Stat. 188, 7 U. S. C. 
1801 note. 

The letter indicates that, as a result of the delay in the passage 
of the soil bank legislation, there was insufficient time within which 
to explain the program to producers adequately and still carry out 
the mandate of Congress to put the program into effect for 1956. The 
program was thus inaugurated without ample opportunity to acquaint 
the field staff fully with the requirements of the program. The letter 
indicates further that, because of the lack of complete information 
in the field, the pressure to meet the deadline for signing agreements, 
and the necessity in many cases of using inexperienced field personnel, 
mistakes and errors were made by both producers and field personnel 
in executing many of the agreements under the program. 

Also, your letter states that the soil bank program depends upon 
voluntary participation by producers and if the proposed actions 
are not taken, general dissatisfaction on the part of producers, who 
acted in good faith, would in your judgment jeopardize your ability 
to obtain sufficient participation in future years to achieve the pur- 
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poses of the program. You, therefore, have determined that your 
proposed actions are necessary to facilitate the practical administra- 
tion of the acreage reserve program. 

The various types of cases where mistakes were made, and your 
proposed actions, are summarized, as follows: 

1. Section 485.115 of the regulations governing the 1956 Acreage 
Reserve Program (21 Fed. Reg. 4383), which regulations were in- 
corporated by reference as a part of the agreement, provides that the 
rate of compensation per acre is to be determined by multiplying the 
base unit rate for the commodity by the applicable yield factor. In 
the case of reduction of acreage by underplanting, the applicable 
yield factor is generally the normal yield per acre for the farm (see 
§ 485.117 (a) of the regulations, 21 Fed. Reg. 4383, as amended by 21 
Fed. Reg. 5205). In some cases in computing the rate of compensa- 
tion per acre an incorrect figure was used, through error, as the normal 
yield for the farm. In cases where the error resulted in setting out 
in the agreement a lower rate per acre than that to which the producer 
was entitled under the regulations, you proposed to reform the agree- 
ment to show the correct rate per acre and make payment accordingly. 
Your General Counsel expresses the view that under the regulations 
the producer would be entitled to the amount you propose to pay and 
that the Government intended that the producer receive compensa- 
tion on the basis provided in the regulations. By the same token an 
intent may not be implied on the part of the producer to receive 
an amount other than that to which he was entitled under the 
regulations. 

2. In cases where the error mentioned in paragraph No. 1 resulted 
in setting out in the agreement a higher rate per acre you propose 
to pay the producer on the basis of the rate of compensation per acre 
set forth in the agreement. 

3. Section 485.109 of the regulations governing the program (21 
Fed. Reg. 4382) provides that producers are not eligible for partici- 
pation in the acreage reserve program on farms which received 1956 
allotments as “new farms.” The principal purpose of that provision 
is to foreclose applications from producers who would obtain “new 
farm” allotments solely in order to participate in the acreage reserve 
program. Where field personnel erroneously permitted producers 
who had obtained “new farm” allotments to enter into agreements 
and such producers have carried out the terms and conditions of the 
agreement, you propose to honor the agreement, notwithstanding that 
such agreements are not in accord with the regulations. 

4. Section 485.108 of the regulations (21 Fed. Reg. 4381) pre- 
scribes certain minimum and maximum acreage for a commodity 
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which may be placed in the acreage reserve. Where the agreements 
cover less than the minimum acreage or more than the maximum 
acreage specified in the regulations and the producers have carried 
out the terms of the agreements, you propose to honor the agreements 
as written without regard to the minimum and maximum acreage 
limitations. 

5. Section 485.117 (a) of the regulations (21 Fed. Reg. 4383) pro- 
vides that, in the case of reduction of acreage by underplanting, the 
normal yield for the tract of land designated as the acreage reserve 
was to be the applicable yield factor if lower than the normal yield 
for the farm. Where the normal yield for the farm was used as 
the applicable yield factor to determine the rates of compensation 
per acre to include in the agreement even though the normal yield for 
the designated acreage reserve was less than the normal yield for the 
farm, you propose to pay the producer on the basis of the rate of 
compensation per acre set forth in the agreement. 

6. Section 485.117 (c) of the regulations (21 Fed. Reg. 4383) pro- 
vides that, in the case of reduction of acreage by destruction of sub- 
normal crops, the yield factor shall be the appraised yield for the 
field on which destruction or adjustment of acreage takes place. In 
cases where the reduction in acreage is by adjustment or destruction 
and the rate of compensation per acre set forth in the agreement is 
more than that to which the producer is entitled under the regulations 
because of its having been computed on the basis of normal yield 
rather than appraised yield, and cases where the rate per acre in 
the agreement exceeded the maximum rate per acre specified in the 
regulations, you intend to pay the producer only the amount to which 
he is entitled under the regulations. 

It is a well known principle of law that a written agreement not 
in conformity with the actual intention of the parties because of a 
mutual mistake regarding a material fact may be reformed in accord- 
ance with such actual intent. It is under that principle of law that 
the occounting officers long have, under certain conditions, reformed 
or authorized the reformation of such agreements executed by United 
States contracting officers. 30 Comp. Gen. 220; 26 id. 899 ; 20 id. 782; 
15 id. 238. In view of the nature of the acreage reserve program, 
the hasty manner in which the program had to be inaugurated, the 
broad authority vested in you by the Soil Bank Act, and the imprac- 
ticability of transmitting each contract here for our consideration, 
you may reform the agreements set out in paragraph No. 1 to conform 
with the regulations in effect at the time the agreements were executed 
and make payments accordingly. As explained below, we know of 
no legal basis to pay the producers involved in paragraphs Nos, 2 
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and 5 any amount in excess of the maximum permitted under the 
regulations. Moreover, there appears no reason why the argument 
advanced regarding the cases involved in paragraph No. 1 should 
not be applied to the cases covered under paragraph No. 2. That is, 
the Government intended that the producer receive compensation on 
the basis provided in the regulations and there cannot be implied an 
intent on the part of the producer to receive an amount other than 
that to which he was entitled under the regulations. 

In the case set out in paragraphs Nos. 3 and 4, you propose to make 
payments in accordance with the terms of agreements even though 
the payments would be in excess of the amounts permitted by the 
regulations issued under the authority of the Soil Bank Act and 
duly published in the Federa] Register. You enclosed with your 
letter an opinion of your General Counsel wherein he concludes that 
you may take the action proposed notwithstanding the decision of 
the United States Supreme Court in the case of Federal Crop Insur- 
ance Corporation v. Merrill, 332 U. S. 380 (1947). 

In the Merrill case, the Federal Crop Insurance Corporation pro- 
mulgated and published in the Federal Register regulations specifying 
the conditions on which it would insure wheat crops, including a 
provision making ineligible for insurance, “spring wheat which had 
been reseeded on winter wheat acreages.” Without actual knowledge 
of this provision a wheat grower applied to the Corporation’s local 
agent for insurance on his wheat crop, informing the local agent that 
most of it was being reseeded on winter wheat acreage. This infor- 
mation was not, however, included in the written application. The 
corporation accepted the application subject to the terms of its regula- 
tions. The Supreme Court held that the corporation was not liable 
for loss on the reseeded acreage, since such acreage was not eligible 
under the announced terms of the program. In so holding, the 
Supreme Court stated : 

Whatever the form in which the Government functions, anyone entering into an 
arrangement with the Government takes the risk of having accurately ascertained 
that he who purports to act for the Government stays within the bounds of his 
authority. The scope of this authority may be explicitly defined by Congress or 
be limited by delegated legislation, properly exercised through the rule-making 


power. And this is so even though, as here, the agent himself may have been 
unaware of the limitations upon his authority. * * * 


Accordingly, the Wheat Crop Insurance Regulations were binding on all 
who sought to come within the Federal Crop Insurance Act, regardless of actual 


knowledge of what is in the Regulations or of the hardship resulting from inno- 
cent ignorance. * * * 


While your General Counsel attempts to distinguish the Merrill case 
from the cases here involved, we do not see that the differences pointed 
out by him would have caused the Supreme Court to have reached 
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any other conclusion. The law and facts involved in the Merrill case 
are so similar to the law and facts here involved that we feel we have 
no alternative but to follow the Merrill case. As you know, even if 
we could conclude that the Merrill case—which would preclude the 
payments proposed in paragraphs 2 through 5—is not applicable, it 
still would be our duty to deny such proposed payments as being 
cases where substantial doubt exists as to the action which a court of 
competent jurisdiction might take. See Longwill v. United States, 17 
C. Cls. 288, 291; Charles v. United States, 19 id. 316, 319. 

Your General Counsel contends further that, even assuming that 
the agreements are not binding on the Government, you would be 
authorized under the broad provisions of the Soil Bank Act to make the 
proposed payments. It is true that you are authorized under section 
103 (a) of that act, 7 U. S. C. 1821, to include in the acreage reserve 
program such terms and conditions as you determine are desirable to 
effectuate the purposes of the act and to facilitate the practical admin- 
istration of the acreage reserve program, but that authority does not 
authorize you to ignore the provisions of the regulations you 
previously have issued which, under the well-established principles 
restated in the Merrill case, have the force and effect of law. See 
Sheridan-Wyoming Coal Co. v. Krug, 172 F. 2d 282, wherein the 
Court held that a regulation issued by the Secretary of the Interior was 
binding upon him and precluded him from granting any exception 
thereto until it was repealed or modified. 

Lastly, your General Counsel proposes that you, by appropriate 
regulations, extend the closing date for signing agreements and amend 
other provisions of the regulations to make “new farm” allotments 
eligible and to eliminate the maximum and minimum acreage require- 
ment. In view of the broad provisions of the Soil Bank Act, the 
nature of the acreage reserve program, and your determination that 
such action is necessary to facilitate the practical administration of the 
program, it is our opinion that such action would be authorized, pro- 
vided that the amendments apply to all existing agreements covering 
“new farm” allotments or acreage less than the minimum or in excess 
of the maximum. The payments proposed in paragraphs Nos. 3 and 
4 would then be authorized. 

Of course, there is no objection to the proposal in paragraph No. 6 
to pay only the amount authorized under the regulations. 

427142 O—57——35 
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[B-129831] 


Military Personnel—Pay—Forfeiture—Court-Martial Sen- 
tence—Period Between Approval of Sentence and Appellate 
Review 


A court-martial sentence which was set aside for appellate review prior to the 
execution of the pay and allowance forfeiture provisions of the sentence may 
not be considered a valid sentence for forfeiture purposes and pay and allow- 
ances may accrue to the member until approval of the second court-martial 
sentence which required forfeiture of pay and allowances accruing thereafter. 


To Captain T. C. Crabfelder, Jr., United States Air Force, Janu- 
ary 17, 1957: 

Reference is made to your letter of August 8, 1956, and enclosures, 
forwarded here by the Air Force Finance Center on October 9, 1956, 
in regard to the right of an officer of the Air Force to pay and allow- 
ances, and the effect on that right by the setting aside of a general 
court-martial sentence. Included among the enclosures is a military 
pay order which requests that the member be paid $573, it being 
stated that “Orders promulgating [court-martial] sentence have not 
been published.” - 

It appears that on June 30, 1955, the member was sentenced by a 
general court-martial to be dismissed from the service, to forfeit all 
pay and allowances, and to be confined at hard labor for ten years. It 
further appears that the sentence was approved by the convening 
authority on October 18, 1955, with direction that the forfeiture should 
apply to pay and allowances becoming due on and after that date. 
Also, it appears that in a general court-martial order dated April 24, 
1956, it was announced that on April 9, 1956, the findings and sen- 
tence, as promulgated by the convening authority on October 18, 1955, 
were set aside, and a rehearing ordered, by a board of review in the 
Office of the Judge Advocate General of the Air Force, acting under 
the authority of Article 66 of the Uniform Code of Military Justice, 
64 Stat. 128, 50 U.S. C. 651. 

You state that as of the date of your letter the officer was in con- 
finement pending completion of appellate review, and that the re- 
sults of the rehearing had not been promulgated and you request 
a decision as to “what pay and allowances, if any, the officer is en- 
titled for period 18 October 1955 to 24 April 1956, and for subsequent 
periods.” However, the record submitted to us shows that on Septem- 
ber 23, 1956, subsequent to the date of your letter, the convening 
authority approved the sentence adjudged July 24, 1956, upon the 
rehearing, that the officer be dismissed from the service, that he for- 
feit all pay and allowances and that he be confined at hard labor for 
five years. The convening authority directed that the accused would 
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be credited with confinement from June 30, 1955, to May 3, 1956, 
under the sentence adjudged at his former trial, and that forfeitures 
should upply to pay and allowances becoming due on and after Septem- 
ber 23, 1956. 

Since the officer’s original sentence was never executed, moneys 
withheld from him under that sentence, pending completion of ap- 
pellate review, were not executed forfeitures and upon such review the 
original sentence was set aside. Hence, the only valid existing court- 
martial sentence in the case is that which was approved by the con- 
vening authority on September 23, 1956, and by the terms of that 
sentence (which apparently are in conformity with the terms of 
Articles 57 and 75 of the Uniform Code of Military Justice) the only 
pay forfeited is that which otherwise might accrue on and after 
September 23, 1956. 

Accordingly, your question is answered by saying that insofar as 
the matter of forfeiture is involved the officer is entitled to pay and 
allowances from October 18, 1955, to September 22, 1956, the day 
preceding the beginning of the period of forfeiture as fixed in the 
new sentence. 

The military pay order is returned. Payment thereon is authorized 
to the extent that it represents pay and allowances otherwise due for 
some portion of the period October 18, 1955, to September 22, 1956. 


[B-130302] 


Bids—Advance Decision—Submission by Contracting and 
Procurement Officers 


Contracting and procurement officers may submit for advance decision of th 
Comptroller General any question which affects the award of public contracts 
and which requires determination prior to award. 


To the Secretary of the Navy, January 17, 1957: 


Enclosed for your information is a copy of our decision of today to 
Mr. J. C. Snyder, a contracting officer of the Bureau of Ships, in reply 
to his letter of January 9, 1957, relative to a question arising on 
opening of competitive bids under an invitation of the Navy 
Purchasing Office. 

Your attention is particularly directed to this matter, because the 
rendering of the decision is to a certain extent a departure from 
procedures heretofore adhered to in the rendition of advance deci- 
sions. As you know, the pertinent statutes—section 8 of the act of 
July 31, 1894, 28 Stat. 208 (made applicable to our Office by section 
304 of the act of June 10, 1921, 42 Stat. 24), 31 U. S. C. 74, and 
section 3 of the act of December 29, 1941, 55 Stat. 876, 31 U. S. C. 
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82d—provide that disbursing and certifying officers having vouchers 
before them for payment or certification, and the heads of Executive 
departments and establishments having any question involving pay- 
ments to be made under them, may apply for, and the Comptroller 
General shall render, a decision with respect thereto, which shall be 
binding upon the audit of such payments. 

It has frequently been said that there is no authority in our Office 
for the rendition of advance decisions except as required by those 
acts. Exceptions have been made in certain instances, however. For 
example, in 16 Comp. Gen. 565 it was stated that questions of errors 
in bid alleged before award might be submitted directly by contract- 
ing officers; in 20 Comp. Gen. 782, similar submissions by contracting 
officers were authorized of questions of reformation of contracts for 
mutual mistake; and in numerous individual cases decisions have 
been rendered to agency heads upon questions submitted by subordinate 
officers. 

It has become increasingly apparent that the necessity for prompt 
action in connection with the award of contracts, and the delays 
involved in processing submissions of legal questions involved therein 
through established administrative channels for signature by the 
department heads, has in too many instances resulted in awards which 
we probably would not have approved, but which we feel to be not 
so clearly illegal as to justify their cancellation. We also have observed 
a tendency in some procuring activities to make awards of contracts 
in the face of allegations of error without resolving the questions 
involved, but leavirg them to be determined during or after per- 
formance of the contract as claims for additional compensation. This 
practice not only is prejudicial to the rights of other bidders, but also 
in some cases results in payments of amounts in excess of those which 
would properly have been payable had proper awards been made 
in the first instance. 

For these reasons, and with a view to expediting and facilitating 
the orderly functioning of Government procurement processes, we 
have concluded that we will raise no objections to submissions by con- 
tracting officers or heads of procuring activities of any question affect- 
ing the award of a public contract when the prompt resolution of such 
question is necessary or desirable as a prerequisite to the making of an 
award. Such submissions should, of course, be accompanied by the 
same records, exhibits, and factual data as have been presented in the 
past, but no comments, opinions, or reports of intermediate or review- 
ing authority will be required except where they are necessary to 
complete the factual presentation or to refute contentions advanced 
by interested parties. Immediate attention will be given to such 
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matters here and we believe that in most cases decisions can be rendered 
in ample time to permit awards within the time limits fixed by bid 
invitations or the exigencies of the Government’s needs. 

We do not, of course, intend to interfere with the established proce- 
dures or command channels of your Department or of any other 
agency or service, and this is not to be taken as an invitation to con- 
tracting officers or other subordinate officials to ignore or disregard 
agency rules and regulations to which they are subject. We are hope- 
ful, however, that to the extent such procedural regulations are based 
upon prior requirements of our Office as to submissions by subordinate 
officers, they will be reviewed and modified with a view to the 
expeditious handling which is our objective. 


[B-130302] 


Bids—Qualified—Improvements in Specifications Pro- 
posed by Bidder 
A statement included with a bid to the effect that certain improvements over the 


specifications can be provided does not qualify the bid which was otherwise 
responsive to the terms and conditions of the invitation. 


To J. C. Snyder, Department of the Navy, January 17, 1957: 
Reference is made to your letter of January 9, 1957, your reference 


IFB 600-449-57-S(159B)Ser 159-2, concerning the bid of the 
National Instrument Laboratories, Inc., in response to invitation for 
bids No. 600-449-57-S issued on October 2, 1956. 

The invitation requested bids for 19 Meter Test Panels. Bids were 
opened on November 1, 1956. The low bidder was determined not to 
be responsible and therefore his bid is not under consideration. The 
second low bidder, National Instrument Laboratories, Inc., appended 
to its bid a statement which reads, in part—“Our experience in build- 
ing the first two Meter Test Panels which formed the basis for the 
present procurement, indicates certain improvements over the original, 
which can be provided in the forthcoming units as follows:”. There 
followed seven suggested changes in the specifications. The bid of the 
third low bidder, National Electronics Laboratories, Inc., was proper 
in all respects. The question raised is whether the appended statement 
so qualified the bid of the National Instrument Laboratories, Inc., as 
to render it nonresponsive. 

The appended statement listed “certain improvements” which “can 
be provided.” Webster’s New International Dictionary, Unabridged, 
Second Edition, defines “can” as “to know” or “to be able.” The sense 
of the statement, therefore, is that the National Instrument Labora- 
tories has the ability to make certain changes in the specifications 
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which it felt would represent an improvement. There is no indica- 
tion, either in the statement or in the bid itself, that the company was 
not ready, able and willing to supply the Meter Test Panels strictly 
in accordance with the specifications incorporated in the invitation, 
or that it was proposing to incorporate the suggested improvements 
unless so authorized. As indicated in the statement, National Instru- 
ment Laboratories had built the first two Meter Test Panels which 
formed the basis for the procurement in question. It is not unlikely 
that in the course of construction, their personnel had noted the 
possibility of changes in the specifications which could, to their minds, 
result in an improved end product. Under the circumstances, we 
regard the bid, together with the appended statement, as an offer 
to comply with the terms of the invitation including the specifications, 
and a proposal to make, at the option of the agency, certain changes 
in design which might result in an improved product. In accordance 
with the above, and since a bid is presumed to be responsive to the 
terms and conditions of the invitation unless clearly qualified by the 
bidder, the bid of the National Instrument Laboratories should be 
regarded as responsive to the invitation and not qualified. Cf. B-312, 
January 9, 1939. 

While the bidder’s statement also contained the language: “The 
improvements listed above are planned in addition to” certain other 
listed requirements of the specifications, we believe that, in context, 
the word “planned” was not intended to mean more than “proposed.” 

The file furnished with the submission is enclosed, together with a 
copy of our letter of today to the Secretary of the Navy. 


[B-129859] 


Military Personnel—Disability Retired Pay—Disability De- 
termination After Release From Active Duty 


The approval by the Secretary of the Army of a disability review board’s findings 
that a reserve officer, who had been released from active duty not by reason of 
disability, had a permanent incapacity as the result of active military service 
and was entitled to retirement pay benefits made the findings valid and effective, 
even though the board did not have jurisdiction to render a decision under section 
302 of the Servicemen’s Readjustment Act of 1944, and, therefore, the member 
is entitled to disability retired pay benefits under section 5 of the act of April 


3, 1939, retroactively effective from the day following the date of his release 
from active duty. 


To the Secretary of the Army, January 18, 1957: 


There is before us for consideration the case of Major Franklin 
Stekert, O-233367, U. S. Army Reserved, Retired, concerning his 
right, under the circumstances herein set forth, to retain the disability 
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retired pay paid to him by the Department of the Army for the period 
from July 1, 1950, to February 28, 1953, inclusive. 

Major Stekert was released from extended active duty as of mid- 
night April 27, 1948, “not by reason of physical disability.” The 
record shows that he was certified to the Veterans Administration as 
being entitled, effective from April 1, 1950, to the disability retired 
pay benefits prescribed in section 5, act of April 3, 1939, 53 Stat. 557, 
10 U.S. C. (1952 Ed.) 456. A report dated December 17, 1956, from 
the Office of The Adjutant General of the Army shows that the action 
so taken in Major Stekert’s case was based on the findings of an Army 
disability review board that was reconvened in his case on March 21, 
1950. The findings of that board which were approved that same date 
by direction of the President, by order of the Secretary of the Army, 
were as follows: 

1, That Major Franklin Stekert is permanently incapacitated for active serv- 
ice. 2. That the cause of such incapacity is: Arthritis, lumbar spine, traumatic, 
moderate. 3. That said incapacity originated in. October 1942. 4. That date 
officer became incapacitated for active service is 10 May 1945. 5. That the 
cause of such incapacity is an incident of service. 6. That said incapacity for 
active service is the result of an incident of service. 7. That officer’s disability 


was not incurred in combat with an enemy of the U. S., and did not result from 
the explosion of an instrumentality of war in line of duty. 


The additional finding of the board, also approved, was that: 


The grade in which the Applicant is entitled to be certified for retirement 
pay benefits is that of Major. 


Payment to Major Stekert of disability retired pay appears to 
have been accomplished by the Veterans Administration for the period 
April 1, 1950, to June 30, 1950, inclusive. Pursuant to the provisions 
of section 2 (b), Executive Order No. 10122, April 14, 1950, Major 
Stekert’s retired pay account was transferred from the Veterans 
Administration to the Department of the Army effective as of July 
1, 1950, and he. was paid disability retired pay by disbursing officers 
of the Army for the period July 1, 1950, to February 28, 1953, inclu- 
sive, in the amount of $10,914.96. 

However, inasmuch as Major Stekert was released from active 
duty April 27, 1948, “not by reason of physical disability,” the Army 
disability review board that was reconvened in his case in the month 
of March 1950 was without lawful jurisdiction of the matter under 
the review provisions of section 302, Servicemen’s Readjustment Act 
of 1944, 58 Stat. 287, as amended, 38 U. S. C. 693i. See 31 Comp. Gen. 
681 and 33 Comp. Gen. 518. Consequently, the payment to Major 
Stekert of disability retired pay under the provisions of the 1939 
law, 10 U. S. C. 456, was terminated as of February 28, 1953, by 
the Department of the Army, on the basis of the holding in our 
decision of April 25, 1951, 30 Comp. Gen. 409. 
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The decision of April 25, 1951, held that members of the Army 
of the United States who were released from active duty, without 
pay, not by reason of physical disability, prior to date of approval of 
the Career Compensation Act of 1949 and who, subsequent to that 
date were found to have been physically incapacitated at the time 
of their release from active duty “are not entitled to retirement pay 
under the Career Compensation Act of 1949 nor under laws which 
were in effect prior to approval of the act.” That conclusion rested 
on the view that the provisions of the 1939 act, as amended, authoriz- 
ing retired pay benefits on account of physical disability to members 
and former members of the Army of the United States, were wholly 
superseded as of October 1, 1949, effective date of the Career Compen- 
sation Act of 1949, by the provisions of Title IV of the 1949 law, 
37 U.S. C. 271, except as such former provisions of law may be mate- 
rial in relation to the review provisions of section 302, Servicemen’s 
Readjustment Act of 1944, 38 U.S. C. 693i. 

However, in connection with the views expressed in our decision 
of April 25, 1951, there now is for consideration the decision of the 
Court of Claims rendered July 12, 1955, in the case of Furman H. 
Updike v. United States, 132 C. Cls. 627. The Updike decision does 
not appear to have questioned the correctness of our conclusion in the 
decision of April 25, 1951, insofar as we there held that an individual 
in a situation similar to that of Updike is not entitled to be placed 
on the permanent or temporary disability retired list of the Army 
under authority of Title IV, Career Compensation Act of 1949. The 
court did hold, however, that Updike, by virtue of the savings pro- 
visions of section 519 of the Career Compensation Act of 1949, 63 
Stat. 834, 37 U. S. C. 318, became entitled to the disability retired 
pay benefits prescribed in the 1939 law, from the date of his release 
from active duty. The Updike decision thus established the rule 
that where an individual in fact qualified for disability retired pay 
under the 1939 law, prior to October 1, 1949, the effective date of 
the superseding provisions of Title IV, Career Compensation Act 
of 1949, such an individual is entitled to disability retired pay benefits 
under the authority of the 1939 law from the date of his qualification, 
notwithstanding that the preexisting facts so qualifying the individual 
concerned were not actually determined by competent authority until 
after the disability retirement provisions of the 1939 law had been 
superseded by Title IV of the Career Compensation Act. 

In our decision of September 14, 1956, B-121663, 36 Comp. Gen. 
210, to the Secretary of Defense, it was stated that we perceive some 
basis for the view that that part of our decision of April 25, 1951, 
80 Comp. Gen. 409, and similar holdings in subsequent decisions of 
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this Office, to the effect that the prior disability retired pay statutes 
there involved (the act of April 3, 1939, as amended, relating to the 
Army and the Air Force and the provisions of 34 U. S. C. 855c-1 
relating to the Naval Reserve and Marine Corps Reserve) had been 
wholly superseded by the 1949 act, may have placed too strict a 
construction on the operation and effect of Title IV of the Career 
Compensation Act and that, in the light of all the circumstances, it 
reasonably may be considered that the right of an individual to estab- 
lish a preexisting disability retired pay status under such prior pro- 
visions of law was not extinguished by Title IV but was continued 
in effect under the authority of section 519 of the 1949 law. The 
Secretary of Defense was advised, therefore, in the decision of Sep- 
tember 14, 1956, that this Office will follow the Updike decision with 
respect to retroactive and prospective payment of disability retired 
pay “in any similar case” where the facts clearly establish that the 
disability retired pay status of the individual concerned comes within 
the scope of that decision. Also, the Secretary of Defense was further 
advised that any prior decision of this Office which was not consistent 
with the holding in our decision of September 14, 1956, was modi- 
fied accordingly. 

As above pointed out, the Army Disability Review Board that recon- 
vened on March 21, 1950, in Major Stekert’s case was without juris- 
diction and thus could not render an effective determination respecting 
his retired pay rights under the review provisions of section 302 of the 
1944 law, 38 U. S. C. 693i. However, the approval on March 21, 
1950, by the Secretary of the Army of the findings of the said 
Army Disability Review Board that Major Stekert’s permanent inca- 
pacity was the result of an incident of his active military service 
properly may be viewed as constituting a valid and effective determina- 
tion by the Secretary of the Army under the authority of the 1939 
law, and thus provides a proper basis for payment of the disability 
retired pay benefits therein prescribed. See decision of April 23, 1954, 
33 Comp. Gen. 518. Accordingly, under the rule of the Updike 
decision, Major Stekert is entitled to receive disability retired pay 
benefits pursuant to the provisions of the 1939 law, retroactively 
effective from the day following the date of his release from extended 
active duty. It appears pertinent to point out, with respect to such 
adjustments as may be found necessary in reestablishing Major 
Stekert’s retired pay account, that he appears to have been awarded 
disability compensation by the Veterans Administration based upon 
his active military service. 
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Contracts—Delivery Provisions—Mandatory v. Tentative— 


Escalation Clause 


The provisions of a contract, which require delivery in accordance with a definite 
schedule, specify the rights of the Government in event the contractor fails to 
adhere to the schedule, and which permit an extension of the delivery schedule 
under certain circumstances, can be given effect only if the delivery provisions 
are regarded as mandatory rather than tentative, and, therefore, a contractor 
who has failed to meet the delivery schedule specified in the contract is precluded 


from invoking the escalation clause to obtain a price increase on the delayed 
deliveries. 


To J. F. Seely, Department of the Army, January 22, 1957: 


Your request for an advance decision dated November 28, 1956, 
concerning the propriety of payment of vouchers to the Columbia- 
Geneva Steel Division, United States Steel Corporation, for $713.75 
and $2,244.59, has been forwarded to us by second endorsement of 
December 19, 1956. You request a decision as to whether the vouchers 
for price escalation under contracts DA45-164 CIVENG 56-98 and 
DA45-164 CIVENG 56-99 may be paid under the circumstances set 
out below. 


Invitation for Bids No. CIVENG-—45-164-56-38 invited bids on 
certain items of steel. Paragraph 2 of the invitation provided: 


2. DELIVERY.—a. Initial delivery is required by the Government at the 
destination indicated in this schedule and the specifications beginning not later 
than 1 July 1956 with completion of all shipments by 30 August 1956. Bidders 
will complete proposed delivery information requested below and, if unable to 
complete delivery within the required time, shall indicate the time required by 
them to commence and complete such deliveries. (Check applicable portion.) 

Delivery complete within time specified above ; unable to complete 
delivery within the time specified above , will commence delivery 

and complete all shipments by 

b. In the event all bids received are in excess of the delivery requirement indi- 
cated above, award will be made to the bidder whose delivery is closest to the re- 
quired time or to the lowest bidder or bidders whose deliveries are considered 
sufficiently close to the required time, whichever method is to the best interests 
of the Government. 

c. Except as otherwise stated in the bid, it shall be understood that the bidder 
offers to deliver from stocks on hand or available to the bidder in time to permit 
delivery within the specified time. For any supplies delivered after the specified 
time and accepted, the price payable to the Contractor, if higher than that at 
which award would have been made if time of delivery had not been a factor, 
shall be such lower price unless the delay is excusable under Article 11b or 26 of 
the General Provisions (Standard Form 32). 

. . * - . “ a 


c. Progress Schedule for Delivery.—The Contractor shall within 30 days after 
date of award, prepare and submit to the Contracting Officer, a practicable 
schedule showing the order in which the Contractor proposes to carry on the 
work, the date on which he will commence the several salient features and the 
contemplated dates for completing the same. The schedule shall be in the form 
of a progress chart of suitable scale to indicate appropriately the percentage 
of work scheduled for completion at any time. 


By letter of January 12, 1956, which became part of its bid, Colum- 
bia-Geneva Steel submitted the following delivery schedule for items 
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2, 3, and 4 of the invitation comprising 235 net tons of tees, wyes and 
crosses : 


235 Tons will be scheduled for late May and early June 1956 shipment. 

The bid of Columbia-Geneva Steel was accepted and the delivery 
schedule offered by the bidder was adopted in the award in the follow- 
ing language: 

Items 2, 8 and 4 Complete, late May or early June 1956. 


It does not appear from the record that the contractor made any 
objection to the language in the award concerning delivery. 

On January 13, 1956, negotiated contract DA-45-164-CIVENG- 
56-99 was awarded to Columbia-Geneva Steel for additional quan- 
tities of steel. The shipping schedule for item 2 is stated on page 
1 of the contract as “Complete, late May or early June 1956.” 

Contract 56-98 provides, under the General Provisions as follows: 

Section 29. PRICE ESCALATION 

« 7 * s + s + 


(c) The Contractor may from time to time after the date of this contract and 
during the performance hereof, by written notice to the Contracting Officer, 
request an upward adjustment in any of the contract unit prices to be effective 
as of a date to be specified by the Contractor. Such request shall be acted upon 
in accordance with the following provisions of this clause. 


(d) An upward adjustment in a contract unit price may be made under this 
clause only in accordance with the following conditions. 


+ e *. . . & ° € 

(5) No upward adjustment in unit prices hereunder shall apply to supplies 
which were required by the contract delivery schedule to be delivered prior to 
the effective date of the related increase in the applicable established price, 
unless the Contractor’s failure to deliver supplies in accdrdance with the delivery 
schedule results from causes beyond the control and without the fault or 
negligence of the Contractor, within the meaning of paragraph (b) of the 
clause of this contract entitled “Default,” in which case the contract shall be 
amended to make an equitable extension of the delivery schedule. 
The identical provision is also included in the negotiated contract. 

Items 2, 3 and 4 of contract 56-98 and item 2 of contract 56-99 were 
not delivered in late May or early June nor were they delivered by 
August 15. Pursuant to section 29 of the General Provisions of both 
contracts, the contracting officer received notice on August 15 from 
the contractor of a requested increase in price for those items because 
of a general increase in prices. Since section 29 (b) (5) of both 
contracts specifically provides that any upward adjustment in prices 
under the contract should apply only to those items to be delivered 
under the contracts subsequent to the effective date of the related 
increase, the increases would not appear to apply to the items under 
consideration. The contractor contended in his letter of September 27, 
1956, however, that the shipping schedule included in the contracts was 
not to be construed to mean a firm commitment but rather that the 
schedule was tentative. The contractor further indicates that this 
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construction of the delivery provisions of the contracts is accepted 
practice throughout the steel industry. 

It is well settled that a contract should be interpreted to give effect 
to all provisions of the contract, whenever possible, without violating 
the plain language of the contract or the clear intent of the parties. 
Broderick Wood Projects Company v. United States, 195 F. 2d 433. 
Courts will declare a contract provision meaningless only when such 
a conclusion is legally or factually compelled. ox Midwest Theatres 
v. Means, 221 F. 2d 173. Therefore even if the delivery provisions 
in the instant contracts be viewed as ambiguous, the contractor’s 
position should not be adopted if such interpretation will render other 
provisions of the contract meaningless and another interpretation 
permits giving effect to all provisions. 

It is clear in viewing the contract as a whole that the intent of the 
language is to make the delivery schedule binding on the parties. For 
example, in Invitation for Bids No. CIVENG-45-164-56-38, the clear 
intent of the delivery provisions, which are quoted above, is that time 
of delivery is of the essence to the Government and, therefore, that 
any delivery schedule accepted by the Government must be considered 
as mandatory. Further, the limitation of escalation in section 29 (d) 
(5) of both contracts, quoted above, would have no meaning unless the 
delivery schedules were regarded as mandatory. If the delivery 
schedules could be changed at the instance of the contractor, the limi- 
tation in that section would never be for application. Further, section 
SC1 of the Special Conditions to both contracts specifically provides 
that the contractor “shall make delivery of all material as hereinbefore 
specified.” - General Provision 11 (a) (1) of both contracts provides 
that the Government may terminate the contract in whole or in part if 
the contractor fails to perform within the specified time. General 
Provision 23, which is contained in both contracts, provides for an 
extension of time where delay in performance of the contract is due 
solely to the operation of the Government priorities and allocation 
system. 

Thus the applicable provisions of the contracts provide that de- 
livery must be made in accordance with the delivery schedule, give 
rights to the Government in the event the contractor fails to adhere to 
such schedule, and permit the extension of the delivery schedule under 
certain circumstances. Should the delivery provisions be interpreted 
according to the contention of the contractor, none of these cited sec- 
tions would have meaning since the contractor would not be obligated 
to meet the delivery schedules and, consequently, no rights would 
accrue to the Government in the event of a failure by the contractor to 
deliver in accordance with the schedules, nor would there be need for 
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any provisions which would permit extension of the schedule under 
certain specified circumstances. The provisions cited above can be 
given effect only if the delivery schedules are considered to be firm. 

The delivery provisions of both contracts must, therefore, be re- 
garded as mandatory on the parties and, since the request for upward 
escalation applies to deliveries made subsequent to the time the desig- 
nated items were required to be delivered, the escalation may not be 
applied to those items and the vouchers, which are retained here, 
properly may not be paid. 


[B-130203] 


Contracts—Offer and Acceptance—Unsigned Bids—Offer 
to Perform After Termination for Default 


The acceptance of a low bid, which bore only the bidder’s typewritten signature 
but which was accompanied by a properly executed bid bond fully identifying the 
bid, vested in the Government the right to receive performance in accordance 
with the terms of the bid. 


A contractor who was afforded every opportunity to perform, but who did not 
offer to perform until after the contract was terminated and the replacement 
contract executed, is not entitled to have the offer considered, and, under the 
termination for default clause of the contract, the contractor is indebted to the 
Government for the difference in price between the defaulted contract and the 
replacement contract. 


To Salmons Dredging Company, January 22, 1957: 

Reference is made to your letter dated December 3, 1956, relative to 
your indebtedness in the amount of $3,100, representing the excess 
cost incurred by the United States in having the work covered by its 
contract with you—No. NOy79176—performed and completed by a 
second contractor to whom the United States relet the work following 
your default. 

In response to an advertised request for prices to repair the under- 
water crossing of the Key West Aqueduct, Marathon, Florida, your 
firm submitted a bid in the amount of $19,400. In the space on the bid 
designated for the signature, there appeared the typwritten name 
“Salmons Dredging Company,” by the typewritten name, “H. V. 
Salmons.” A standard Government bid bond appearing to be in- 
dividually executed by “H. V. Salmons” and “Rosamond W. Sal- 
mons,” and duly witnessed was submitted with the bid. On October 
22, 1953, immediately after the bid opening, and again on November 
3, 1953, you were advised by telephone of your failure to sign the bid 
and on both occasions you indicated that you would sign. By letter 
dated November 6, 1953, the proposal of your firm was accepted and 
you were requested to acknowledge receipt of the notice of award 
and direct to proceed with the job. In letter dated November 25, 1953, 
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the firm was requested to sign and return the contract documents and 
bonds. In letter dated December 3, 1953, you alleged that the bid was 
submitted in error inasmuch as it was missed on October 23, 1953, the 
day after the bid opening, and that the information was then com- 
municated to Mr. Hund who allegedly advised you that the bid could 
not constitute a proposal unless the forms were properly signed. Also, 
following your talk with Mr. Hund, you alleged that you decided 
to investigate the project and found that you were not equipped to 
do the work. You alleged further that your bid did not constitute a 
proposal and that you did not want the contract. By letter to your 
firm dated December 9, 1953, the statement attributed to Mr. Hund 
was controverted, since he is reported to have told you that the absence 
of your signature had been waived as an informality. Your firm was 
advised that it would be necessary to forfeit its bid bond unless it 
proceeded with the work or showed an intention to proceed by De- 
cember 14, 1953. Nothing was done to manifest an intention to pro- 
ceed with the contract ; therefore on December 18, 1953, Captain F. A. 
Mason informed the firm by registered mail that the contract was ter- 
minated in whole for default. On December 22, 1953, the contract 
was relet to the second lowest bidder, Logan Diving Company, Inc., 
in the amount of $22,500. In letter dated December 27, 1953, your 
firm indicated for the first time that it was making arrangements to 
perform the contract. On January 30, 1954, the Logan Diving Com- 
pany, Inc., completed the work at the contracted cost of $22,500, which 
resulted in a deficit to the Government of $3,100 for the additional costs 
incurred in completition of the project which your firm had been 
awarded to perform for $19,400. By letter dated November 11, 1956, 
our Claims Division advised you that your debt in the amount of 
$3,100 was reported to this Office for collection. In your letter of 
December 3, 1956, you allege that your firm did not make any bid and 
that you advised Captain F. A. Mason that you would accept the 
contract. 

The standard Government instructions to bidders advise prospec- 
tive bidders that the United States reserves the right, as the interests 
of the Government might require, to waive any informality in the 
bids received. 

Contract Article 25, “Termination for Default,” incorporated by 
reference in the invitation to bid, provided: 

(a) The performance of work under this contract may * * * be terminated 
by the Government * * * whenever. the Contractor shall default in performance 


* * *. Termination of work hereunder shall be effected by delivery to the Con- 
tractor of a Default Notice of Termination * * *, 


* * * * * * * 


(c) * * * If the cost * * * [of completion by the replacement contractor] 
exceeds the contract price, the excess cost shall be charged to the Contractor 
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and the Contractor or his surety, if any, shall pay such amount to the Govern- 
ment upon demand. 

The standard Government bid bond, executed on October 22, 1953, 
and submitted with the bid, stated that the principal has submitted 
the “accompanying bid * * * for Repairs to Underwater Crossing, 
Key West Aqueduct, Key West, Florida, in strict accordance with 
plans and specifications, Specification #39450, Contract N. O. Y. 
79176.” The bid bond further provided that the prescribed forms and 
contractual documents shall be executed within 10 days after presenta- 
tion for signature and that in the event of a failure to enter into the 
contract within the specified time, the principal shall pay the Govern- 
ment the difference between the amount specified in the bid and the 
amount for which the Government may procure the required work. 

It is established that an unsigned bid may be considered for award 
if accompanied by a letter, bond or other document signed by the 
bidder clearly evincing his intent to submit the bid. 17 Comp. Gen. 
497. A signature may be made by a mark, or by a stamp, or type- 
written or printed mechanically, provided it is intended or adopted 
as an authentication of the document signed. 49 Am. Jur. 680; Note 
37 LRA (NS) 352. Accordingly, your contention that you made no 
bid is without merit. 

Upon acceptance of the bid on November 6, 1953, your firm became 
obligated to do the work. The acceptance of the bid was in good 
faith—no error having been alleged until one month after award. It 
is settled that in contracting with the Government a valid and en- 
forceable contract is formed upon the acceptance by an authorized 
agent of the Government of a bidder’s proposal, even though the 
parties contemplate, or the statutes require, that a formal written 
contract be thereafter executed by the parties, and irrespective of 
whether such formal contract is thereafter executed. See Garfielde v. 
United States, 93 U. S. 242; United States v. Purcell Envelope Co., 
249 U.S. 313; American Smelting and Refining Co. v. United States, 
259 U.S. 75; United States v. Conti, 119 F. 2d 652. 

Upon acceptance of the bid, the Government became vested with the 
right to receive performance strictly in accordance with the terms of 
the bid, or to enforce the provisions thereof upon default. 

As to your contention that your firm indicated to Captain F. A. 
Mason that it would accept the contract, the record is clear that your 
firm was afforded every reasonable opportunity to perform or to mani- 
fest an intention to perform, but only after the Government exercised 
its option under Article 25 to terminate your right to proceed and relet 
the contract was performance tendered at all. Accordingly, your offer 


to perform the contract came too late, since a replacement contract had 
already been executed. 
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In the circumstances, the Government was entitled to relet the work 
and charge the firm with the deficiency. Under the terms of the bid 
bond and under Article 25, quoted above, the measure of damages for 
failure to perform the contract is the difference between your firm’s 
bid, $19,400, and the price the Government paid Logan Diving Com- 
pany, Inc., $22,500, or $3,100. Accordingly, unless satisfactory ar- 
rangements for settlement are made promptly, your indebtedness will 
be collected from any amounts otherwise due you by the Government, 
or reported for legal action to the Department of Justice. 


[B-130109] 


Maritime Matters—Atomic Ship Construction—Appropri- 
ation Availability—Specific v. General 


The specific appropriation of $18,000,000 for the construction of an atomic 
powered merchant ship by the Maritime Administration provided in a supple- 
mental appropriation act, which was passed after the general appropriation 
act for ship construction for the same fiscal year had been enacted without 
funds for the atomic ship, precludes the Maritime Administration from using 
any of the funds in the general appropriation for the atomic ship and from 
expending more for this construction than the amount provided in the supple- 
mental appropriation. 


To the Secretary of Commerce, January 23, 1957: 
On December 17, 1956, the Assistant Secretary of Commerce (Ad- 


ministration) submitted for our consideration a question concerning 
the construction of the provision in the Second Supplemental Appro- 
priation Act, 1957, Public Law 855, approved July 31, 1956, Chap. IT, 
70 Stat. 763, 764, reading as follows: 


Ship construction: For an additional amount for “Ship construction” for 
design, construction, outfitting, and prepuration for operation of a nuclear- 
powered merchant ship, $18,000,000, to remain available until expended: * * * 
Provided further, That this paragraph shall be effective only upon enactment 
into law of H. R. 6243, Eighty-Fourth Congress. [Italics added.] 

The question presented is whether the language of the above-quoted 
provision limits expenditures for the design, construction, etc., of 
the nuclear-powered merchant ship to $18,000,000. 

The Department of Commerce and Related Agencies Appropriation 
Act, 1957, Public Law 604, approved June 20, 1956, 70 Stat. 314, 317, 
46 U.S. C. 1241 note, appropriated $82,700,000 for “Ship construction” 
and specified the following purposes without specifying any amount 
for each purpose: 

(1) For payment of construction-differential subsidy and cost of 
national-defense features incident to construction of ships for opera- 
tion in foreign commerce, and the cost of national defense features 
incident to construction of vessels for domestic operation; 
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(2) For payment of construction-differential subsidy and cost of 
national-defense features incident to the reconstruction and recon- 
ditioning of ships under title V of the Merchant Marine Act, 1936, as 
amended ; 

(3) For reconditioning and betterment of one ship in the national- 
defense reserve fleet ; 

(4) For acquisition of used ships pursuant to section 510 of the 
Merchant Marine Act, 1936, as amended, and the payment of cost of 
national-defense features incorporated in new tankers constructed 
to replace used tankers; and 

(5) For research, development, and design expenses incident to new 
and advanced ship design, machinery, and equipment. 

The letter expresses the view of your Department that under Public 
Law 604 there is no legal limitation on the amount that can be ex- 
pended for each of the five specified purposes so long as the amount 
expended for all such purposes does not exceed $82,700,000. 

Your Department contends that if the appropriation to build the 
nuclear-powered merchant ship had been sought at the time when your 
budget for fiscal year 1957 was submitted, the purpose of building 
a nuclear-powered merchant ship would have been stated as a sixth 
purpose and the aggregate sought for “Ship construction” would have 
been increased by the estimated cost of building the ship. This con- 
tention is apparently based on the fact that similar language was used 
to request funds to build a nuclear-powered tanker and two other 
prototype ships in the 1957 Budget (i. e. in your Department’s regular 
appropriation request) and such purpose was stated as one of the 
purposes for which the “Ship construction” appropriation would be 
used. The Department’s letter states that this purpose was not in- 
cluded in your regular appropriation act, because there was a differ- 
ence of Congressional opinion as to the authority of your Department 
to build prototype vessels, but that there is no reason to suppose that 
if an appropriation had been made, that it would have been in a form 
different from the form in which it was requested; further, that the 
language making the supplemental appropriation to build the 
nuclear-powered merchant ship is the language requested by your De- 
partment, except (as far as pertinent here) for the amount. 

Under the circumstances, your Department is of the opinion that— 
quoting from the letter: 

* * * the correct construction of the Second Supplemental Appropriation Act, 
1957, with respect to Maritime Activities, is that a sixth purpose is added to the 
specified purposes for which the “Ship construction” appropriation for the 
fiscal year 1957 may be used; that the amount of the “Ship construction” appro- 
priation is increased by $18,000,000 to $100,700,000; that there is no limit on 


the amount which may be expended for each of the six specified purposes so long 
as the amount expended for all such purposes does not exceed $100,700,000; and 
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that more than $18,000,000 may be expended for design, construction, outfitting, 
and preparation for operation of a nuclear-powered merchant vessel so long as 
not more than $100,700,000 is expended for all six of the specified purposes. 

Our decision is requested whether we agree with the above-quoted 
construction of the appropriation provision in question. 

It is clear from the legislative history of the Department of Com- 
merce and Related Agencies Appropriation Act, 1957, that no part 
of the funds appropriated therein for “Ship construction” was to 
be available for construction of any nuclear-powered or prototype 
vessels the amount requested for such purposes having been denied 
by both the House and Senate pending the enactment of authorizing 
legislation. See page 6, House Report No. 2076, 84th Congress, 2d 
Session; page 5, Senate Report No. 2039, 84th Congress, 2d Session ; 
and page 6567, Congressional Record of May 2, 1956. 

The act of July 30, 1956 (H. R. 6243), Public Law 848, 70 Stat. 
731, 46 U. S. C. 1206, authorizes funds “to be” appropriated for the 
construction, outfitting, etc., of a nuclear-powered merchant ship. 
This act, as H. R. 6243, was before the Congress at the same time the 
Congress was considering the appropriation provision (in the Second 
Supplemental Appropriation Act, 1957), which makes funds avail- 
able for the design, construction, etc., of a nuclear-powered ship and 
which as enacted into law became effective only when H. R. 6248 
was enacted into law. However, the funds in the Department of 
Commerce and Related Agencies Appropriation Act, 1957, for “Ship 
construction” were not made available by either of the two last cited 
acts for construction, etc., of a nuclear-powered merchant vessel. 
Therefore, we hold that the funds appropriated for “Ship construc- 
tion” in your Department’s regular fiscal year 1957 appropriation 
(i. e. the $82,700,000) are not available for the purpose in question. 

Moreover, aside from the nonavailability of your regular appro- 
priation for the reasons set forth above, it is a rule of long standing 
that an appropriation made available for a specific object is available 
for that object to the exclusion of an appropriation which might 
otherwise be applicable in the absence of the specific appropriation, 
and that when the specific appropriation to which an expense is charge- 
able is exhausted, the general appropriation cannot be used for that 
purpose. 4 Comp. Gen. 476; 5 id. 399; 7 id. 400; 10 id. 440; 19 id. 
633; id. 892. Also, we have held that the inclusion of the words 
“not to exceed” or similar language is not necessary to establish a 
limitation when an appropriation includes a specific amount for a 
particular object. 19 Comp. Gen 892; A-99732, January 13, 1939; 
B-5526, September 14, 1939. 

The appropriation act in question specifically provides $18,000,000 
for design, construction, outfitting, and preparation for operation 
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of a nuclear-powered merchant ship, thus earmarking a specific amount 
of money for a specific purpose. Accordingly, the rules cited above 
would also be for application here. 

In view of the foregoing, we cannot agree with your Department’s 
construction of the appropriation provision contained in the Second 
Supplemental Appropriation Act, 1957. Under existing law no more 
than $18,000,000 may be expended by your Department for the design, 
construction, outfitting, and preparation for operation of a nuclear- 
powered merchant ship. 


[B-129087] 


Transportation—Rates—Lumber From United States to 
Azores—aAbsence of Specific Tariff—Payment Basis 


In the determination of transportation charges for a shipment of Government 
lumber from the United States to the Azores by a carrier which did not have a 
tariff on file with the Federal Maritime Board or a specific rate agreement with 
the shipping agency, Military Sea Transportation Service, there is for applica- 
tion the tariff which is established for shipments to Portugal and which provides 
a rate of $27 per ton for lumber; therefore, the carrier may only be paid the 
specific rate for lumber rather than the higher rate for general cargo not 
otherwise specified. 


To Prudential Steamship Corporation, January 24, 1957: 
Reference is made to your exchange of correspondence with our 


Transportation Division, concerning the charges on a consignment of 
cargo transported by the Prudential Steamship Corporation for the 
United States aboard the S. S. Newberry Victory, Voyage 3, MA 
1558, SF-1657-3, from Norfolk, Virginia, to Praia, Azores, in 
May 1951. 

The description of the cargo in question, shown on Government 
bill of lading No. WW-8503885, dated May 4, 1951, is as follows: 


Description of Articles 


For the services in question, the carrier claimed and was paid 
charges aggregating $142,144.75, computed on basis of 103,379 cubic 
feet @ $55 per 40 cubic feet, in the account of Government disbursing 
officer J. E. Lewis, voucher 108507, August 1, 1951. In our audit of 
the paid voucher, it was determined that the maximum allowable 
charges for the services in question were $34,587.47, computed on 
basis of a rate of $27 per ton of 2,240 pounds on the 723 bundles and 
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4,596 pieces of lumber, which weighed a total of 2,768,866 pounds, and 
a rate of $55 per 40 cubic feet on the 20 boxes of Hose, Gas, which 
measured 882 cubic feet. 

By U.S. General Accounting Office form 1003, dated October 7, 
1954, you were requested to refund the excess charges of $107,557.28 
which were paid for the services in question. You protested this audit 
action, and by letter dated February 23, 1955, file T-OD-B-504, our 
Transportation Division explained its audit action and discussed the 
points raised in your protest. In response to that letter, you submitted 
by letter of March 30, 1955, an affidavit by Mr. John E. Schmeltzer, 
Jr., Vice-President of the Prudential Steamship Corporation, to- 
gether with advice that you understood that a detailed report would 
be submitted to us through official Navy channels by the Military Sea 
Transportation Service, Atlantic Area. The said report has been 
received and carefully considered here. 

While it is noted that the statements contained in an affidavit exe- 
cuted by Mr. James B. Soden, an employee of the Military Sea Trans- 
portation Service, dated March 24, 1955, agree, in some respects, with 
the affidavit by Mr. Schmeltzer, the official report of the Military Sea 
Transportation Service shows the following pertinent facts, among 
others: 

(1) All cargo to the Azores was to be booked at berth term rates. 

(2) No written contract was executed for this movement at the 
time of booking, during loading, or later. 

(3) Nospecific rate was agreed upon by the carrier and the Military 
Sea Transportation Service for the services in question. 

(4) There was no agreement by Military Sea Transportation Serv- 
ice to pay the sum of $142,144.75 or a rate of $55 per ton weight or 
measurement, or any other specific rate, nor was there an agreement 
to pay the “General Cargo (Not Otherwise Specified)” rate on this 
movement. 

In view of the unbroken rule of the accounting officers of the Gov- 
ernment to accept as true, the facts reported administratively, in the 
absence, as here, of evidence otherwise available, clearly requiring a 
contrary conclusion (2 Comp. Dec. 242; 3 Comp. Gen. 51; 16 id. 1105, 
1106 ; 20 éd. 573, 578; 31 td. 288; 34 td. 522, 529), it must be concluded 
this record does not establish that the Government was obligated to 
pay charges at other than berth term rates provided for the kind of 
articles involved. 

With respect to the berth term rates available at the time this cargo 
was moved, it appears that the Prudential Steamship Corporation did 
not have any tariff on file with the Federal Maritime Board containing 
berth term rates on the cargo specifically named for application from 
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the North Atlantic ports of the United States to the Azores Islands. 
In addition, it has been reported that no such rates were filed by tariff 
within 30 days after they were to be effective, as required by the terms 
of the order of the United States Shipping Board (now Federal Mari- 
time Board) in Docket No. 128, Section 19 Investigation, 1935, 
1U.S.S. B. 470, decided December 12, 1935. In view of this fact, and 
in the absence of a valid specific agreement between the carrier and 
the Government as to the rates to be applied on the instant consign- 
ment, charges for the services actually performed are for determina- 
tion on a quantum meruit basis. 

In arriving at appropriate charges under the circumstances just 
stated, we have also considered the following matters: 

1. While no rates have been found which were published for the 
account of the carrier from United States North Atlantic Ports to the 
Azores, the Prudential Steamship Corporation was a member of the 
North Atlantic Portuguese Freight Conference, and participated in 
the rates published for the carrier-members of that conference from 
the North Atlantic ports to the Portuguese ports of Leixoes and Lis- 
bon in North Atlantic Portuguese Freight Conference Tariff No. 5. 
Ports of call in the Azores, such as Praia, are intermediate to the ports 
of Leixoes and Lisbon, and under the doctrine of Docket No. 500, 
Puerto Rican Rates, 2 U.S. M. C. 117, charges on shipments to the 
Azores should not exceed those published to the Portuguese Ports. 
The tariff in question named a rate of $55 per ton weight or measure- 
ment, on “General Cargo (Not Otherwise Specified) ,” and also a rate 
of $27 per ton of 2,240 pounds on “Lumber, Heavy, N. O. S.” The 
lumber rate applied on North Carolina Pine Lumber, the type here 
shipped. Under appropriate rules of the tariff, the specified rate on 
“Lumber, Heavy, N. O. S.” applied without regard to packing require- 
ments, i. e., on lumber in bundles or on lumber in loose pieces, and such 
rate takes precedent over the “General Cargo (Not Otherwise 
Specified)” rate named in the tariff. 

2. Certain other carrier-members of the North Atlantic Portuguese 
Freight Conference reportedly have applied the rates to Leixoes and 
Lisbon on traffic destined to ports in the Azores, one such carrier being 
the American Export Lines, Inc. 

3. Other carriers, not members of the North Atlantic Portuguese 
Freight Conference, have signified their willingness to apply rates 
from North Atlantic Ports of the United States to the Portuguese 
ports of Leixoes and Lisbon, as published in the North Atlantic Por- 
tuguese Freight Conference Freight Tariff No. 5, on cargoes destined 
to ports located in the Azores. A concurrence dated June 16, 1949, 
reportedly filed with the United States Maritime Commission by 
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Flomarcy Company, Inc., Agent for Companhia de Navegacao “Cor- 
regadores Acoreanos,” authorized the application of Portugal rates 
to Azores ports. Another nonmember carrier which has agreed to 
the same basis is Waterman Steamship Corporation. 

4. Certain other steamship lines which were members of the Ameri- 
can West African Freight Conference were shown as participating 
carriers in American West African Freight Conference Eastbound 
Freight Tariff No. 4, effective March 1, 1951, which, in Appendix 
“A” thereto, published a specific rate of $27 per ton of 2,240 pounds 
from United States North Atlantic ports to Praia, Azores. The rate 
in question applied on North Carolina Pine Lumber, without regard 
to packing requirements. 

In the circumstances no reason is apparent why a rate of $27 per 
ton of 2,240 pounds should not be used as a proper measure of the 
charges due the Prudential Steamship Corporation for the services 
performed in transporting the lumber included in the cargo covered 
by Government bill of lading No. WW-8503885, dated May 4, 1951. 
We therefore would not be warranted in authorizing the payment of 
public funds for any amount in excess of that found allowable by our 
Transportation Division which gave effect to such rate on the lumber 
covered by the designated bill of lading. The amount overpaid, 
$107,557.28, should be promptly refunded to obviate the necessity 
of undertaking appropriate action to enforce collection. 


[B-129021] 


Contracts—Awards to Debarred Bidders—Responsibility 
of Bidder—tLiability on Cancellation 


A contract award inadvertently made by the Department of the Army to a de- 
barred bidder who had actual notice of administrative debarment which was 
effective throughout the Department of Defense and who failed to find out 
whether an exception had been made under the public interest provisions of the 
Armed Services Procurement Regulations is voidable at the option of the Govern- 
ment, and, since the Government canceled the award on discovery of the debar- 
ment, the contractor is not entitled to payment of any expenses in connection 
with the contract. 


To Manhattan Lighting Equipment Co., Inc., January 25, 1957: 

Reference is made to your letter of August 16, 1956, and related 
correspondence concerning your debarment by the Department of the 
Air Force for a period beginning May 14, 1956, and to the consequent 
cancellation of an award made under order No. O. I. 953, issued June 
27, 1956, by the purchasing officer at Fort Sill, Oklahoma, for certain 
lighting fixtures. You contend that the order for the supplies which 
you accepted in good faith was canceled by the Government after you 
had incurred certain costs incident to the fulfillment of the order. You 
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conclude, therefore, that you are legally entitled either to reinstate- 
ment of the order or reimbursement for costs incurred in the per- 
formance thereof prior to its cancellation by administrative notice 
issued July 25, 1956. 

The record discloses that by letter of May 14, 1956, which we are 
informally advised by the Department of the Air Force was sent by: 
registered mail, you were advised that the Department of the Air 
Force had determined pursuant to section I, paragraph 1.604 of the 
Armed Services Procurement Regulation to debar your company from 
entering into contractual relationship for a period of three years from 
the date of the notice. The letter further stated “This debarment shall 
be effective throughout the Department of Defense. In accordance 
with this determination, contracts will not be awarded to, and bids or 
proposals will not be solicited from, Manhattan Lighting Equipment 
Co., Inc., during the period of debarment.” 

Notwithstanding the debarment notice, you submitted a bid under 
invitation for bids No. E34-031-56-86 issued June 8, 1956, by the 
purchasing and contracting officer, McNair Hall, Fort Sill, Oklahoma. 
Through administrative oversight or ignorance of the fact of your 
debarment, an award was made to you as low bidder for certain of the 
items listed in the invitation. The record further shows that im- 
mediately upon discovering that you had been debarred by the Air 
Force, the contracting officer notified you by letter of July 25, 1956, 
that your contract was rescinded and declared void and that no de- 
liveries would be accepted under the contract. You contend in your 
letter of July 30, 1956, to the contracting officer and in your letter 
of August 16 to us, that you had no means of knowing that the debar- 
ment by the Air Force in any way affected your relationship with the 
Department of the Army. It is not understood how you could 
reasonably interpret the debarment notice to be so limited in view of 
its clear language as quoted above. 

The notice of debarment was issued by the Department of the Air 
Force pursuant to the provisions of the Armed Services Procurement 
Regulation, pertinent portions of which are quoted below: 

1-602 Basis for Addition of Firms and Individuals on List. The names of 


firms or individuals shall be included on the list in the following categories: 
e . 7 - > + * 

(c) Those which the Secretary of a Department or his authorized represen- 
tative determines to debar administratively for any of the causes and under all 
of the conditions set forth in ASPR 1-604. 

1-603 Treatment To Be Accorded Firms or Individuals in Debarred or Ineli- 
gible Status. 

1-603.1 Total Restrictions. 

(a) Contracts shall not be awarded to, nor shall bids or proposals be solicited 
from, firms or individuals which are listed on the following bases: 

+ * - 7 * * * 
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(iii) debarment by the Secretary of the Department considering the pro- 
posed procurement (see ASPR1-602 (c)). However, with respect to (iii) above, 
when it is determined to be essential in the public interest by the Secretary of 
a Department, or his authorized representative, an exception may be made with 
respect to a particular procurement action. 

Section 1-604 lists causes for which the Secretary of the Department 
or his authorized representative is authorized to debar bidders and 
provides that, “Debarment of a firm or individual by the Secretary 
of a Department or his authorized representative shall operate to 
debar such firm or individual throughout the Department of Defense.” 

The quoted regulations are implemented so far as concerns the 
Department of the Army by the Army Procurement Procedure, per- 
tinent portions of which are quoted below: 

1-600.50 Authority. An Assistant Judge Advocate General has been desig- 
nated as the authorized representative of the Assistant Secretary of the Army 
(Logistics and Research and Development) for purposes of administering the 


provisions of Part 6, Section I, ASPR and this Procedure * * *. 


1-603 Treatment To Be Accorded Firms or Individuals in Debarred or Ineli- 
gible Status. ; 


1-603.1 Total Restrictions. 


a. Debarred Contractors will not be carried on any bidders’ mailing list 
and bids will not be invited from them. 

b. In the event that a bid is rendered by a debarred Contractor, it shall be 
received and recorded. If the bid is low, it will then be rejected * * *. 

ce. No awards will be made to any debarred Contractor during the periods 
specified for debarment ; however, where an award to a debarred bidder is deemed 
to be essential in the public interest the procuring activity desiring to make such 
award will furnish a complete report of the contemplated procurement together 
with the reasons requiring such award, in accordance with APP 1-604b. 

* * a = om * * 

1-604b Reporting Procedures. 

Reports requesting debarment will be submitted in triplicate to the Office 
of the Assistant Secretary of the Army (Logistics and Research and Develop- 
ment) (Assistant Judge Advocate General) * * * 


The quoted provisions of Armed Services Procurement Regulation 
have been published in the Federal Register and appear at 32 C. F. R. 
1.602-1.604. The provisions of the Army Procurement Procedure 
quoted above have also been published in the Federal Register and 
appear at 32 C. F. R. 590-600-50 through 590-604.3. By the clear 
language of the Notice of Debarment, you received actual notice that 
no awards of contracts were to be made to you throughout the Depart- 
ment of Defense for the period of debarment. The Armed Services 
Procurement Regulation and the Army Procurement Procedure also 
stated that administrative debarment by one agency of the Depart- 
ment of Defense was effective as to all agencies within the Department 
of Defense. Since, as we stated above, applicable provisions of both 
of those regulations were published in the Federal Register, you are 
charged with notice of their content just as though they had actually 
been brought to your attention. Federal Crop Insurance Corporation 
v. Merrill, 332 U. S. 380. 
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All officers of the Government are agents with delegated powers 
who must act within legally prescribed limitations if their acts are 
to bind the Federal Government. 91 C. J. S. United States section 
38. The authority of an agent may be restricted as to the persons 
with whom he is authorized to deal. 2 Am. Jur. Agency section 128, 
One who deals with an agent knowing that he is clothed with a cir- 
cumscribed authority and that his act transcends his powers, cannot 
hold the agent’s principal. Slocum v. New York Life Insurance 
Company, 228 U. S. 364, 374. 

Here you had actual knowledge of the contracting officer’s lack of 
authority to award contracts to you unless it had been appropriately 
determined to be essential in the public interest to do so, as provided 
by the above-quoted regulations. Before being entitled to rely upon 
the award as being valid, it was therefore incumbent upon you to 
ascertain whether such a determination had been made. 

Accordingly, and since as a matter of fact it had not been determined 
to make an exception in this instance, as provided for in the applicable 
regulations, there was no authority to make an award to you as a 
debarred bidder, and the award as made was voidable at the Govern- 
ment’s option. It follows further that the cancellation of the order 
issued to you was proper and that there is no legal basis for payment 


by the Government of any expenses incurred by you in connection with 
the transaction. 


[B-129480] 


Bids—Acceptance or Rejection—Bid Accompanied by Bid- 
der’s Form Containing Provisions Contrary to Standard 
Form—Reduction of Low Bid 

A low bid accompanied by the bidder’s own quotation form containing provisions 
which, contrary to the standard Government contract form, limit the bidder’s 
liability in the event of delay or failure to perform, require the bidder’s consent 
for cancellation, and restrict the right of the Government to protect itself, should 


be rejected as nonresponsive regardless of the bidder’s intent to comply with the 
advertised conditions and specifications. 


A low bidder who, after submission of a bid which was responsive in all material 
respects except that three sets of spare parts were offered instead of one set, 
offered to furnish the equipment without the excess parts at a reduction in price 
is entitled to award, if it is determined that the reduction is reasonable. 


To the Secretary of the Interior, January 28, 1957: 


Reference is made to your letter of November 28, 1956, with en- 
closures, requesting a decision as to whether the bid submitted by 
Layne & Bowler, Inc., of Memphis, Tennessee, on invitation No. DS- 
4723 issued by the Bureau of Reclamation may be disregarded and 
award of contract made to the second-low bidder. 
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Schedule No. 1 of the invitation as supplemented requested bids to 
be opened August 28, 1956, for furnishing pumping units for Brewster 
Flat Pumping Plants, Foster Creek Division, Chief Joseph Dam 
Project, Washington. It was provided that the successful bidder 
would be required to execute Bureau of Reclamation Contract Form 
No. 7-1442, in accordance with the bid as accepted, which form in- 
cludes Standard Form No. 32. Paragraph A-9 of the Special 
Conditions deleted paragraphs (b) and (d) of clause 11 (Default) of 
Standard Form No. 32, and substituted new language therefor. As 
changed, clause 11 provides, in pertinent part, as follows: 


(a) The Government may, subject to the provisions of paragraph (b) below, 
by written Notice of Default to the Contractor terminate the whole or any part 
of this contract in any one of the following circumstances: 

(i) if the Contractor fails to make delivery of the supplies or to perform 
the services within the time specified herein or any extension thereof; or 

(ii) if the Contractor fails to perform any of the other provisions of this 
contract, or so fails to make progress as to endanger performance of this contract 
in accordance with its terms, and in either of these two circumstances does not 
cure such failure within a period of 10 days (or such longer period as the Con- 
tracting Officer may authorize in writing) after receipt of notice from the 
Contracting Officer specifying such failure. 

(b) The contractor shall not be liable for any excess cost if any failure to 
perform the contract arises out of causes beyond the control and without the 
fault or negligence of the contractor: Provided, That the contractor shall notify 
the contracting officer in writing of the cause of any such delay, within 30 days 
from the beginning thereof, or within such further period as the contracting 
officer shall, prior to the date of final settlement of the contract, grant for the 
giving of such notice. Such causes include, but are not restricted to, acts of God 
or of the public enemy, acts of the Government, fires, floods, epidemics, 
quarantine restrictions, strikes, freight embargoes, unusually severe weather, 
and defaults of subcontractors due to any such causes unless the contracting 
officer shall determine that the supplies or services to be furnished by the sub- 
contractor were obtainable from other sources. As soon as practicable after 
receipt of the contractor’s notice of delay, the contracting officer shall ascertain 
the facts and extent of the delay, and extend the time for making delivery when 
in his judgment the findings of fact justify such an extension, and his findings 
of fact thereon shall be final and conclusive on the parties hereto, subject only 
to appeal, within 30 days, by the contractor to the head of the department con- 
cerned or his duly authorized representative, whose decision on such appeal 
as to the facts of delay and the extension of time for making delivery shall 
be final and conclusive on the parties hereto. 

(c) In the event the Government terminates this contract in whole or in 
part as provided in paragraph (a) of this clause, the Government may procure, 
upon such terms and in such manner as the Contracting Officer may deem ap- 
propriate, supplies or services similar to those so terminated, and the Contractor 
shall be liable to the Government for any excess costs for such similar supplies 
or services, Provided, That the Contractor shall continue the performance of 
this contract to the extent not terminated under the provisions of this clause. 


Paragraph B-10 of the Special Conditions, entitled “Delays— 
liquidated damages,” supplemented clause 11 by providing for the 
assessment of liquidated damages at the rate of $25 for each calendar 
day of delay in shipment beyond the time specified for shipment, 
subject to the proviso that an election by the Government to termi- 
nate the contract as provided in clause 11 should not be construed to 
prohibit the Government from assessing liquidated damages accru- 
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ing until such time as the Government may reasonably procure the 
units from other sources. The clause was also subject to the proviso 
that the contractor shall not be charged with liquidated damages when 
the delay in shipment is due to excusable causes as defined in para- 
graph (b) of the clause and/or delays of a subcontractor due to such 
causes, unless the contracting officer shall determine that the units to 
be furnished under the subcontract are procurable in the open market, 
if the contractor shall notify the contracting officer in writing of the 
cause of any such delay within 30 days from the beginning thereof, 
or within such further period as the contracting officer shall, prior 
to the date of final settlement of the contract, grant for the giving of 
such notice. It is provided further that the contracting officer shall 
then ascertain the facts and the extent of the delay and extend the 
time for making shipment when in his judgment the findings of fact 
justify such extension and his findings of fact thereon shall be final 
and conclusive on the parties, subject only to appeal, within 30 days, 
by the contractor to the head of the department or his duly authorized 
representative whose decision on such appeal as to the facts of delay 
and the extension of time for making shipment shall be final and 
conclusive. 

Bidders were advised in paragraph 8 of the Terms and Conditions 
of the Invitation for Bids that the contract would be awarded to that 
responsible bidder whose bid, conforming to the invitation for bids, 
will be most advantageous to the Government, price and other factors 
considered. They were advised also that the Government reserved 
the right to reject any or all bids and to waive informalities and minor 
irregularities in the bids received. 

The abstract of bids shows that 5 bids were received and that Layne 
& Bowler, Inc., submitted the lowest bid as to price. That bid, how- 
ever, was accompanied by the bidder’s quotation No. 8034 on its own 
letterhead, which quotation apparently was signed by the same indi- 
vidual who signed the bid proper on Standard Form No. 33. This 
quotation contains, among other pertinent data, printed statements 
as follows: 

Shipment date is conditional upon delays, accidents, or non-performance oc- 


casioned by strikes, fires or other causes beyond our control. 


ae quotation is for prompt acceptance, and is valid only for thirty days from 
Ss date. 


Orders entered upon our books cannot be cancelled without our consent, and 
upon terms which will indemnify us against actual loss. 


In response to the bidder’s letter of September 14, 1956, requesting 
information as to the award of a contract pursuant to the invitation, 
the contracting officer advised that its bid was not for acceptance be- 
cause of the conditions in the quotation concerning delays in shipment 
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and the requirement that the bidder must give its consent for cancella- 
tion of any contract awarded to it and that the cancellation must be on 
terms which will indemnify the bidder against loss. The bidder then 
protested the proposed rejection of its bid to the contracting officer 
and to our Office on the basis that its bid was not only low as to price 
but that it was the bidder’s intention that its bid would comply strictly 
with the advertised specifications and conditions. It was stated in 
letter of January 4, 1957, to this Office, that the bidder does not regard 
contracts with the Bureau of Reclamation in the same light as com- 
mercial orders entered upon its books. It was also claimed that the 
same quotation sheets were used on numerous other bids to the Gov- 
ernment and that no question was raised concerning their use, refer- 
ence being made to Invitation No. 100-S-150 dated July 25, 1952, and 
contract No. 14-06-100-25 which was awarded pursuant to that 
invitation. 

In letter dated January 11, 1957,:the Honorable W. F. Norrell, 
House of Representatives, advised our Office that the bidder maintains 
that there is no difference in meaning or intent between the clauses 
printed on its quotation form and the provision set out on Form 23 
(apparently should be Standard Form No. 33), and that the bidder 
has accepted the Specifications and Form No. 32 as controlling in the 
matter. He states further that it is his understanding that Layne & 
Bowler, Inc., requested that all printed matter on their quotation be 
considered as nothing more than an informality in bidding and that it 
be waived as such. A letter with enclosure to the same effect was re- 
ceived from Honorable Clifford Davis, House of Representatives. 

The provision relative to excusable causes of delay now a part of 
Standard Form No. 32 as changed in this case provides that a con- 
tractor shall not be held liable for any excess cost or liquidated dam- 
ages if the failure to perform the contract arises out of causes beyond 
the control and without the fault or negligence of the contractor, such 
as certain specific causes set out therein and other causes similar 
thereto. The causes specified not only must be beyond the control of 
the contractor but must be without the fault or negligence of the con- 
tractor. These two conditions must concur to afford a contractor im- 
munity from liability for delay or failure to perform his contract. 
However, under the condition attached to the bid of Layne & Bowler, 
Inc., it is not necessary that the cause of delay be without the fault or 
negligence of the contractor. Thus, any supervening cause rendering 
performance more difficult or burdensome might be invoked as an ex- 
cuse for delay or refusal to perform so long as it is beyond the control 
of the contractor i> its duration, although it might be directly at- 
tributable to the contractor’s own fault or negligence in its inception. 
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The provision that orders entered upon the bidder’s books cannot 
be canceled without the bidder’s consent and that such cancellation 
must be upon terms which will indemnify the bidder against actual 
loss, is clearly a material deviation from the provisions of Clause 11 
as changed and goes substantially beyond the meaning and intent of 
the latter in affording the bidder immunity from liability in case of 
default, with a corresponding restriction of the rights of the Govern- 
ment to hold the bidder liable in the event of breach of its contract. 

The typewritten provisions and printed conditions of quotation No. 
8034 were an integral part of the bid and, if the bid were accepted, 
would take precedence over the provisions printed in the formal Gov- 
ernment contract. Under well established principles of law such 
provisions would control the Government’s rights in the matter. 

It is an established rule that a contract awarded to a successful bid- 
der must be the contract offered to all bidders. See United States v. 
Brookridge Farm, 111 F. 2d 461-463. Where one bidder reserves 
rights and immunities from responsibility for breach not extended to 
all bidders by the advertised conditions and specifications, it is clear 
that a contract awarded upon the basis of such a bid would not be the 
contract offered to all prospective bidders. 

Contracting officials of the Government are authorized to waive 
informalities in bids when in the interest of the Government and, as 
indicated above, the instructions to bidders in this case so provide. 
However, the informalities which properly may be waived are those 
that do not go to the substance of the bid so as to affect either the 
price, quantity, or quality of the material offered and therefore are 
not prejudicial to the rights of other bidders. 30 Comp. Gen. 179. 
There is no authority for waiving as an informality or minor irregu- 
larity material conditions imposed by a bidder, as in this case. Re- 
gardless of the bidder’s intent, the effect of the conditions is to give 
the bidder the right to limit liability in the event of delay or failure 
to perform to such an extent as to restrict the right of the Govern- 
ment to protect itself, which was not afforded to other bidders. 

With reference to the statement of Layne & Bowler, Inc., that the 
same quotation sheets were used with numerous other bids, referring 
specifically to Invitation No. 100-S-150 dated July 25, 1952, the 
Assistant Commissioner and Chief Engineer at Denver reports in 
the memorandum forwarded with your letter that his record as to 
this particular invitation confirms the bidder’s statement. He states 
further, however, that the contract was awarded by another con- 
tracting officer and that he does not know whether the facts in the 
case justified the award in spite of the qualifications. In any event, 
we agree with the Assistant Commissioner and Chief Engineer that 
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an improper award in one or more cases would not justify a repeti- 
tion of the same error. 

Accordingly, the bid of Layne & Bowler, Inc., conditioned as it is 
in this case, properly must be rejected as not being responsive to the 
invitation for bids. 

The Assistant Commissioner and Chief Engineer reports that the 
second-low bid was submitted by the Layne & Bowler Pump Company 
of Los Angeles, California, and that this bid is responsive to the 
invitation in all material respects except that it offered 3 sets each of 
bearings as spares for the pumps and motors instead of one set each 
as required by paragraph C-19 of the Special Requirements of the 
invitation. This bidder was informed of the excess sets of bearings 
and it then offered to furnish the equipment without the excess spares 
at a reduction of $2,250 in its price. The Assistant Commissioner 
and Chief Engineer states that he regards this reduction as reasonable 
and appropriate although he deems consideration thereof improper 
for comparison purposes in determining the lowest bidder. However, 
as this bid now is the lowest responsive bid received even without the 
reduction we perceive no objection to the acceptance of that bid, if 
otherwise correct and proper, and if it be determined that the reduc- 
tion in price is reasonable. 

The memorandum of the Assistant Commissioner and Chief En- 


gineer with attachments and the bid of the Layne & Bowler Pump 
Company and related papers are returned herewith. 


[B-126164, I-19346] 


Procurement—Lumber—Grade Marking and Certification 
by Private Inspection Associations 


The requirement in lumber procurement invitations for grade marking or certifi- 
cation by private inspection or grading associations, bureaus or agencies, accept- 
able to the Government, is not restrictive of competition nor legally objectionable 
providing that the grade marked or certified lumber is subject to final inspection 
and acceptance by Government agents and that the requirement is adminis- 
tratively determined to be in the best interests of the Government. 


Southern Wholesale Lumber Association, January 31, 1957: 


Further reference is made to your letter of November 28, 1955, 
protesting the requirement in invitations to bid Nos. ENG-09-026-56- 
110, ENG-09-026-56-102, and ENG-09-026-56-113 that procurement 
orders issued under contracts to be awarded pursuant to those invita- 
tions include a stipulation that each piece of lumber be grade marked, 
or that each shipment be accompanied by a certificate of inspection, 
by a representative of the appropriate association or bureau or a 
private inspection agency acceptable to the Government. 
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It is stated in support of the protest that the current inspection 
procedure of the Corps of Engineers, as to purchases for the Army, 
is to allow preliminary inspection by Government inspectors at point 
of origin as an alternative to the grade marking requirement referred 
to above. It is claimed that, should the grade marking requirements 
originally incorporated in the invitations referred to be substituted 
in all cases for the procedure now being followed by the Corps of 
Engineers, many wholesale lumber dealers and manufacturers who 
are not members of a grading association or bureau will be barred 
from bidding on Government procurements. 

In letter of Januray 31, 1956, to Mr. Courtney Pace, Administrative 
Assistant to Senator James O. Eastland, you stated that in that month 
the Corps of Engineers requested bids preliminary to the award of 
“a considerable number of contracts for lumber for use by the Depart- 
ment of the Navy” and that the invitations to bid were widely cir- 
culated throughout the lumber producing area. It is claimed that 
prospective bidders were advised that awards would be made to the 
lowest bidders present at what was known as a lumber “Auction” to 
be held in Atlanta, Georgia. The protesting Association stated that 
those registering at this “Auction” and posting bonds included 61 
members of the Southern Pine Inspection Bureau, 5 manufacturers 
who were not members of that Bureau, and 41 wholesale lumber 
dealers. It is stated further that on this occasion 95 Navy contracts 
were awarded to members of the Bureau, 5 contracts were awarded 
to nonmembers, and approximately 40 contracts were awarded to 
wholesale lumber dealers. You contend that these facts constitute 
evidence that grade marking requirements are eliminating competi- 
tion, citing in this connection the alleged fact that only 66 manufac- 
turers placed bids for the contracts out “of a total of approximately 
1,650 potential suppliers of Government lumber” and that numerous 
others refused to bid because they were not members of the inspection 
bureau. 

A report on your complaint has been received from the Depart- 
ment of the Army, which shows that the Corps of Engineers is the 
lumber purchasing agency for all agencies within the Department 
of Defense; that the first two invitations mentioned in the letter of 
protest were based upon purchase requests issued by the Department 
of the Navy; and that the third invitation was based upon a purchase 
request issued by the Department of the Air Force. It is reported 
that originally all three purchase requests called for grade marked 
lumber, but that on December 8, 1955, the Department of the Air 
Force withdrew its mandatory requirement for grade marked lumber 
and the invitation was amended accordingly. The first two invitations 
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were not so amended, and it is understood that procurements on the 
basis of requiring grade marked lumber have been consistently and 
uniformly required by the Navy for many years. 

It appears to be the view of the Corps of Engineers that grade 
marking is a form of quality control, but does not eliminate final in- 
spection by Government officers and that grade marking of lumber 
does not guarantee the quality of the lumber, but may render the 
final inspection of grade marked lumber by Government personnel 
less difficult than it would be in the case of lumber which has not been 
grade marked. 

One ground of your protest is that the cost of grade marking and 
inspection services of the designated organizations, particularly the 
Southern Pine Inspection Bureau, are not the same for member and 
nonmember mills, it being pointed out that member mills pay dues 
to the Bureau at the rate of 9 cents per thousand board feet of produc- 
tion each month, whereas the nonmember mills pay on an individual 
shipment basis $1.25 per thousand board feet for 2-inch lumber and 
$1.50 per thousand board feet for one-inch lumber, with a minimum of 
$30 per day. In this connection it is to be noted that the charge to 
nonmembers covers all the expenses of inspection, whereas the nine- 
cent rate paid by members is more in the nature of a royalty payment, 
the actual inspection and marking being performed by inspectors ap- 
proved by the Bureau but employed by the mills at their own expense. 
It is, our understanding that grade marked lumber is available in 
every softwood lumber producing area in the United States; that 
membership in the Bureau is open to any manufacturer or mill having 
the equipment necessary to produce finished lumber; and that any 
nonmember mill in any such area may have individual shipments 
grade marked and certificated by applying to the appropriate associa- 
tion or related inspection bureau for this service. Such services are 
available also to wholesale lumber dealers on the same basis. 

In view of conflicting statements and opinions expressed regarding 
the propriety of the use of grade mark specifications, an independent 
investigation was made by representatives of our Office to establish, if 
possible, whether grade mark services of regional associations, 
bureaus, or specially approved commercial inspection services are 
readily available to nonmembers of such associations or bureaus at 
rates which permit competition between members and nonmembers, 
and whether the grade marking requirement adversely affects the 
interests of the Government either in the supplying of its needs for 
lumber on the most favorable terms, or in preserving free and open 
competition. 
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Our investigators have reported that the grade marking activities 
of the Southern Pine Association are conducted by the Southern Pine 
Inspection Bureau which operates as a separate and autonomous 
organization under a consent decree entered Februarv 21, 1940, in the 
case of the United States of America v. Southern Pine Association 
et al., in the District Court of the United States for the Eastern Dis- 
trict of Louisiana, New Orleans Division. A signed statement was 
obtained from the Secretary-Manager of that Bureau which contains 
the statement that, consonant with the decree in the above case, inspec- 
tion services are available on equal terms to all manufacturers of 
Southern pine lumber with no distinction between members and non- 
members of the Southern Pine Association or subscribers and nonsub- 
scribers of the Southern Pine Inspection Bureau, except in respect to 
the rates of charge which are as stated above. We have been advised 
by the Department of Justice that no complaints have ever been re- 
ceived of violations by the Bureau of the provisions of the decree pro- 
hibiting discrimination in the furnishing of its services. 

The availability of Southern Pine Inspection Bureau services to 
nonmembers was discussed with 32 operators of nonmember mills 
during the course of our investigation. Of these 32 operators, 18 
reported that the inspection services are readily available, one stated 
that he was not at all times able to obtain a bureau inspector on the 
job at the time he wanted a shipment inspected and grade marked, 
and 13 were noncommittal. It was found, however, that 12 of the 13 
do not ship grade marked lumber and for that reason do not utilize 
the services of the Bureau and that the one other operator had at one 
time been a subscriber to the Bureau but had lost his grade marking 
license. A number of wholesalers also were questioned on this point 
but none offered any criticism of the use of grade marking rules. It 
was found that 8 wholesalers, including 5 members of the protesting 
Association, admitted that grade marking services are readily available 
to nonmember mills. 

The question as to whether Southern Pine Inspection Bureau in- 
spectors and grade marking services are available to wholesalers at 
their distribution yards rather than through mill sources was covered 
in an interview with the manager of a large wholesale lumber firm 
which maintains a distribution yard in Washington, D.C. It was ad- 
mitted by him that his company can obtain the grade marking services 
of the Southern Pine Inspection Bureau at a cost of $1.25 to a $1.50 for 
each thousand board feet. This point was also covered in a telephone 
conversation with A. M. Camerano, Washington representative of the 
Southern Pine Association, who stated that the Southern Pine In- 
spection Bureau would render grade marking service to a wholesaler 
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at his distribution yard on the same terms such services would be 
rendered to a member of the Southern Pine Inspection Bureau or a 
nonmember manufacturer. 

During the course of the investigation 32 operators of mills who 
were not subscribers of the Southern Pine Inspection Bureau were 
questioned as to whether they were precluded from competing on invi- 
tations calling for grade marked lumber to be furnished the Govern- 
ment. Of these 32 nonsubscribers 11 declined to express themselves 
on the question, stating that they were not too much concerned with 
grade marking because practically all their production goes to com- 
mercial buyers who do not require grade marked lumber. Of the 
remaining 21 nonsubscribers, 18 took the position that the grade 
marking requirement is not necessarily restrictive of competition 
in that it does not preclude them from bidding on invitations to bid 
containing such a requirement. Of the 3 who took the opposite posi- 
tion, one considered the grade marking requirement to be restrictive 
but declined to elaborate. The other two criticized the strict inter- 
pretation of the grading rules by Southern Pine Inspection Bureau 
inspectors. It was found that wholesalers as such cannot become 
subscribers of the Bureau. Of the 23 interviewed concerning whether 
they consider the grade marking requirement to be restrictive 21 
were located in the Southern pine area and 2 were located in Wash- 
ington, D. C. While the comments of these 23 wholesalers varied, 
none appears to have taken a definite position that the difference in 
the rate and method of computing the cost of grade marking to 
members and nonmembers operated to the disadvantage of 
nonmembers. 

With reference to the availability of the grade marking services 
of the Southern Cypress Manufacturers Association, the offices of 
the Association were visited, its records examined and its two part- 
time inspectors were interviewed. These employees stated that the 
Association’s grading rules are strictly enforced incident to inspec- 
tions performed for both members and nonmembers and that no 
partiality is shown to members in any respect. This appears to be 
in accordance with the grading rules of the Association which pro- 
vide that the services of its inspection department are available to 
members and nonmembers alike and that “No additional charge will 
be made for both grade marking and issuing Certificates.” 

Although the investigation was limited to the Southern pine area, 
some information was obtained by correspondence from other member 
associations throughout the United States concerning the availability 
of grade marking services to nonmembers of these associations. The 
result of these solicitations indicate that in all cases where grade 
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marking is practiced, it is made available to nonmembers as well as 
members although in some instances nonmembers are required to pay 
a slightly higher fee. 

Our investigators made an extensive review and analysis of the 
record at the South Atlantic Division of the Corps of Engineers in 
connection with the “Auction” referred to in the letter of January 
81, 1956, to Senator Eastland, and it was found that a total of 109 
suppliers registered for the auction. Of these, 45 were wholesalers, 
45 were manufacturers, 17 were wholesaler-manufacturers and 2 were 
wholesaler-affiliates. Included in the total of the 109 suppliers, 53 
were members of grading associations (50 of the Southern Pine 
Inspection Bureau and 3 of the Western Pine Association or West 
Coast Lumber Inspection Bureau). Twenty-one members of the 
protesting Association were present at the auction. A total of 183 
Navy contracts were awarded at the auction as follows: 


Wholesalers 

Manufacturers: 
Southern Pine Inspection Bureau subscribers 
Members of other grading associations 
Nonmembers 


With respect to the statement in the letter of January 31 that there 
were approximately 1,650 potential suppliers in the Southern pine 
area, the Lumbermen’s Red Book lists 3,092 manufacturers, 1,053 


wholesalers and 1,148 sawmills in the 13 Southern and border states 
generally considered to be in the Southern pine area. Numerous mills 
in this area do not sell directly to consumers but dispose of their lum- 
ber only through wholesalers. One wholesaler stated that he deals 
with approximatelv 100 mills and another stated that he places orders 
with about 380 mills. We fail to find any satisfactory basis for deter- 
mining the number of “potential suppliers” who might be qualified to 
bid on Government requirements. 

The information thus of record here would seem to indicate clearly 
that no lumber dealers or manufacturers generally, whether members 
or nonmembers of a grading association, are at the present time pre- 
cluded from bidding on lumber required by the Government to be 
grade marked. Furthermore, it is the considered opinion of the De- 
partment of the Navy and of several other interested Government 
agencies that the requirement operates as a quality control which 
materially redounds to the interests of the Government not only 
through the elimination of rigid Government inspections at con- 
tractor’s plants or shipping points, but through the greater assurance 
that the lumber will be of the standard required by the mandatory 
grading rules of the association. The responsibility of determining 
whether lumber offered to the Government in fact conforms to the 
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standards required by contract specifications rests with the Govern- 
ment procurement officials. See in this connection 6 Comp. Gen. 140 
wherein it was held that there was no legal authority for the employ- 
ment of inpectors at Government expense to make inspections that 
should be made by regular Government employees. To the same effect 
see 15 Comp. Gen. 1081; also compare 17 id. 56; 19 id. 941; 24 id. 924; 
31 id. 510; 32 id. 127. However, the nature of the inspection involved 
in this matter is not of the same class as that to which objection was 
taken in the decisions cited above, in that the inspection here involved 
does not purport to constitute a final and binding determination on 
which payment of appropriated moneys will be made, all lumber 
furnished being subject to final inspection and acceptance by 
Government agents. 

Uniform Federal specifications for lumber purchased by agencies 
of the Government have been in effect in one form or another since 
the creation of the Federal Specifications Board in 1921. The 
specification of grade marked lumber has been authorized by the 
Federal softwood lumber specification at least since 1940, and we have 
record of the use of such a requirement as far back as 1927. As noted 
above, the Department of the Navy (which uses approximately one- 
fourth of the lumber purchased by all the armed services) has con- 
sistently adhered to this requirement for at least ten years, and it is 
understood that it is preferred by several other agencies. We have no 
record of any prior protest to our Office concerning the use of the grade 
marking requirement, but we do find that a former Comptroller Gen- 
eral issued instructions in 1927 and 1928 that no question or exception 
need be raised in the audit of accounts by reason of the use of such 
provisions in Government contracts. 

Having regard to the primary responsibility and authority of the 
operating agencies of the Government to determine the methods and 
policies to be followed in procuring their needs for supplies, and to 
the long-continued use of the grade marking requirement, with the 
sanction of the agency created to unify and standardize specifications 
for Government purchases, and without objections by the accounting 
officers, we find no adequate basis in the present record to object to the 
propriety of the practice under consideration. 

You are accordingly advised that we perceive no legal objection to 
the requirement that grade marked or certificated lumber be furnished 
under contracts calling for such lumber, if it be furnished subject to 
final inspection and acceptance by the Government, and if it be ad- 
ministratively determined that such requirement is in the best interest 
of the Government. 
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Military Personnel—Correction of Military Records—Dis- 
ability Retired Pay Elections—Timely Elections 


A claim for increased retired pay benefits based on an election of the method of 
computation of retired pay under section 411 of the Career Compensation Act 
of 1949, by a member of the uniformed services whose military records have 
been corrected, is a separate and distinct claim from a claim based solely on 
the record correction action and is not barred by section 207 (c) of the Legisla- 
tive Reorganization Act of 1946, which precludes the assertion of further claims 
based on the correction of military records. 


A member of the uniformed services who exercised an election of the method of 
computation of retired pay more than 18 wonths after notice of the record cor- 
rection action and more than eleven months after June 2, 1955—the date of 
decision 34 Comp. Gen. 646, which permitted elections in record correc- 
tion cases to be made after the expiration of the five-year period prescribed 
in section 411 of the Career Compensation Act of 1949—may not be considered 
as having made a timely election for increased disability retired pay. 


To Lieutenant Colonel C. W. Griffin, United States Air Force, 
January 31, 1957: 


Reference is made to your letter of August 27, 1956, with enclosures, 
requesting decision whether you are authorized to make payment on 
a voucher stated in favor of First Lieutenant Eugene H. Akers, 
United States Air Force, retired, representing retired pay believed 
due him effective from October 1, 1949, as a result of the correction of 
his military records and his subsequent election stated to have been 
exercised under the authority of section 411, Career Compensation 
Act of 1949, 63 Stat. 823, 37 U.S. C. 281. Also, there has been received 
your letter of December 5, 1956, with additional enclosures and in- 
formation on the case. 

The record now before this Office discloses that on May 21, 1954, 
the Assistant Secretary of the Air Force, having received and ap- 
proved the recommendation of the Air Force Board for the Correc- 
tion of Military Records in the case of Eugene H. Akers, and acting 
under the authority of section 207, Legislative Reorganization Act 
of 1946, 60 Stat. 837, as amended by the act of October 25, 1951, 65 
Stat. 655, 5 U.S. C. 191a, directed that: 

1. The pertinent military records of the Air Force Establishment pertaining 
to EUGENE H. AKERS, AO 2 093 428, be corrected to show that on 6 March 
1948, he was incapacitated for active service by reason of Arthritis, tuberculous 
left knee; that the incapacity was permanent and was the result of an incident 
of service having been incurred subsequent to 1 February 1945, and suffered in 


line of duty from disease or injury while employed on active duty. 
2. All necessary and appropriate action be taken in consonance with this 


Directive. 

The corrections thus authorized in Lieutenant Akers’ military rec- 
ords entitled him to receive disability retired pay under the provisions 
of section 5, act of April 3, 1939, 53 Stat. 557, as amended, 10 U.S. C. 
(1952 Ed.) 456, retroactively effective from March 7, 1948, the day 
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following the date of his release from active duty. See 33 Comp. Gen. 
1. A copy of voucher No. 10695 in your December 1955 accounts 
(symbol 123) shows that Lieutenant Akers was allowed disability re- 
tired pay for the period March 7, 1948, to September 7, 1949, in- 
clusive, at the rate of $157.50 per month, less mustering-out payment 
and less Veterans Administration compensation received by him for 
that same period. In connection with the payment accomplished on 
voucher No. 10695, it is indicated that Lieutenant Akers waived his 
monthly disability retired pay in order to receive Veterans Adminis- 
tration compensation in a greater amount effective from September 
8, 1949 (such action apparently being based on 37 U. S. C. 272 (i) 
and 38 U.S. C.26c). The net amount of $51.65 found due Lieutenant 
Akers was paid to him on the basis of a claim certificate executed by 
him on November 28, 1955, reading as follows: 


SEDB-11 AKERS, Eugene H. Amount of Claim $51.65 
AO 209 3428 
CLAIM CERTIFICATE 


I hereby make claim in the amount shown above for monetary settlement due 
me by reason of Correction of the Military Records of EUGENE H. AKERS, 
Serial Number AO 209 3428, and further as provided by Section 207¢ of Public 
Law 601, 79th Congress, as amended, do agree that the acceptance of this settle- 
ment shall constitute a complete release by me of any claim against the United 
States by reason of the correction of such records. I also certify and affirm with 
full knowledge of the penalties prescribed by law for making a false claim against 
the United States (18 USC 287; 18 USC 1001), that I have not heretofore been 
compensated by Congress through enactment of a private law, or in any other 
manner for any monetary benefits due by reason of the above referred to 
Correction of Military Records. 


November 28, 1955 /s/ EvuGENE H. AKERS 
Date 


Signature of Claimant 
1st Lt. USAF 
AO 209 3428 


The first point to consider is whether the claim certificate signed 
on November 28, 1955, by Lieutenant Akers, stating in pertinent part 
that “the acceptance of this settlement shall constitute a complete 
release by me of any claim against the United States by reason of 
the correction of such records,” and the acceptance by him of the 
payment accomplished on voucher No. 10695 proffered in full settle- 
ment of that claim, bars the payment to Lieutenant Akers of the 
additional amount stated on the voucher you have submitted in his 
favor and which represents additional retired pay payable to him 
effective from October 1, 1949, on the basis of an election purported 
to have been exercised by him under the authority of section 411 of 
the 1949 law. 

Section 207 (c) of the Legislative Reorganization Act of 1946, as 
amended by the act of October 25, 1951, above cited, 5 U. S.C. 191a (c), 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 549 


provides, with respect to corrections of military records author- 
ized by that act, that “The acceptance by the claimant of any settle- 
ment made pursuant to subsection (b) of this section shall constitute 
a complete release by the claimant of any claim against the United 
States on account of such correction of record.” The said subsection 
(b), in pertinent part, provides: 

The Department concerned is authorized to pay, out of applicable current 
appropriations, claims of any persons, their heirs at law or legal representatives 
as hereinafter provided, of amounts paid as fines, forfeitures, or. for losses of 
pay (including retired or retirement pay), allowances, compensation, emolu- 
ments, or other monetary benefits, as the case may be, which are found to be 
due on account of military or naval service as a result of the action hereto- 


fore taken pursuant to section 207 of the Legislative Reorganization Act of 
1946, or hereafter taken pursuant to subsection (a) of this section * * * 


The provisions of section 207 (c) preclude Lieutenant Akers from 
asserting any further claim against the United States as a result of 
the correction of his military records and which is based solely on 
that factor. However, the right of Lieutenant Akers to make an 
election of the nature authorized by section 411 of the 1949 law is 
supplemental to his basic right to receive disability retired pay bene- 
fits retroactively effective from March 7, 1948, arising from the cor- 
rections made in his military records pursuant to the provisions of 
5 U.S. C. 191a. Therefore, the present claim of Lieutenant Akers 
for greater retired pay benefits affective from October 1, 1949, based 
on an election respecting the method of computation of retired pay 
is considered to be separate and distinct from his prior claim based 
solely on the corrections made in his military records. Hence, we 
do not view the restrictive provisions of section 207 (c) as barring 
consideration of the present claim based on the election. See our 
decision to you of today, B-129458, 36 Comp. Gen. 552, on the case 
of Captain Sumner E. Locke. 

Members of the uniformed services who were retired by reason of 
physical disability prior to October 1, 1949, the effective date of the 
Career Compensation Act of 1949, were granted a period of five years 
(until midnight October 1, 1954—see 34 Comp. Gen. 642, 645) to elect 
to receive retired pay computed under either option (A) or option 
(B) of section 411 of that act, 37 U. S. C. 281. In decision of June 2, 
1955, B-122602, 34 Comp. Gen. 646, 648, we held that a retroactive 
change in status, whether accomplished prior or subsequent to October 
1, 1954, which is based upon review action taken under the provisions 
of 38 U. S. C. 693i, or which results from a correction of military rec- 
ords made pursuant to the authority of 5 U. S. C. 191la, and which 
brings an individual within the purview of section 411 “entitles such 
an individual to make the election granted in that section.” That con- 
clusion was qualified by the statement that the election “must be made 
within a reasonable time after the right to make it first accures.” 
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The basic facts set forth in your letters and the enclosures bearing 
on Lieutenant Akers’ right to elect to receive disability retired pay 
effective from October 1, 1949, under option (A) of section 411 are 
as follows: (1) he was advised by letter dated May 24, 1954, from 
the Executive Secretary of the Air Force Board for the Correction 
of Military Records that his “application had received favorable 
consideration,” (2) the administrative action to effect his certification 
for disability retired pay was not accomplished prior to October 1, 
1954, (3) by letter dated November 1, 1954, from the Department of 
the Air Force, Lieutenant Akers was further advised that all per- 
tinent records of the Department of the Air Force had been corrected 
to show that his name “was placed on the USAF Retired List, due 
to physical disability effective 7 March 1948” and (4) by letter from 
the Director of Military Personnel dated April 12, 1956, Lieutenant 
Akers was offered the opportunity to elect, within a period of 30 
days from the date of such letter, one of the several alternative methods 
of computing his retired pay under the provisions of section 411 of 
the 1949 law. The opportunity to make an election under section 
411 is stated to have been extended to Lieutenant Akers in April 
1956 under the holding in the decision of June 2, 1955, 34 Comp. 
Gen. 646, above referred to, and it is shown that Lieutenant Akers 
signed an election form on May 5, 1956. In these circumstances, the 
basic issue presented is whether the election made by Lieutenant 
Akers on May 5, 1956, was “made within a reasonable time” after 
his right to make it first accrued within the meaning and intent of 
the decision of June 2, 1955, with respect to individuals in a status 
similar to that of Lieutenant Akers. 

This Office, in reaching the conclusion expressed in the decision of 
June 2, 1955, was faced with the problem that while the five-year 
period within which to exercise the election authorized in section 411, 
Career Compensation Act of 1949, had expired at midnight October 1, 
1954, the absolute denial of a comparable right of election in the case 
of a retroactive change of status accomplished too late to afford a 
reasonable opportunity to make a timely election under section 411 
“would seem to be directly contrary to the intent and design of the 
statutory provisions authorizing retroactive changes or corrections of 
status.” In that situation it was therefore concluded that a retro- 
active change in status based upon review action taken under 38 
U.S. C. 693i, or resulting from a correction of records made pursuant 
to the provisions of 5 U.S. C. 191a, retroactively bringing an individ- 
ual within the category of persons which had been contemplated by 
section 411, properly could be considered as entitling such an individ- 
ual to make an election of the type authorized in section 411 “within a 
reasonable time after the right to make it first accrues.” 
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In the present case the record shows that the findings and conclu- 
sions of the Air Force Board for Correction of Military Records were 
approved by the Assistant Secretary of the Air Force on May 21, 1954, 
a date over four months prior to October 1, 1954, when the five-year 
period prescribed in section 411 of the 1949 law expired. It appears, 
however, that Lieutenant Akers may have been first advised as to the 
precise nature of the corrections that had been made in his military 
records by a letter dated November 1, 1954, addressed to him by the 
Department of the Air Force. On November 1, 1954, the five-year 
period prescribed in section 411 had expired and hence Lieutenant 
Akers’ status with respect to the lack of an opportunity to exercise an 
election under section 411 was similar to that of Lieutenant Com- 
mander Hiram E. Newbill, U. S. Naval Reserve, retired, whose case 
was specifically considered in the decision of June 2, 1955. 

Commander Newbill’s naval records were corrected on August 13, 
1954, pursuant to the authority of 5 U. S. C. 191a, and on the basis of 
his corrected naval records he became entitled to receive disability 
retirement pay benefits retroactively effective from July 21, 1946. 
Thus he became entitled to exercise the election prescribed in section 
411 of the Career Compensation Act of 1949 prior to October 1, 1954, 
but the record submitted indicated that he was not notified of the cor- 
rection of his records in sufficient time to afford him any opportunity 
to exercise such an election before the expiration of the five-year 
period prescribed in that section. Therefore, bearing in mind the fact 
that Commander Newbill had not been afforded any opportunity 
prior to the expiration of the five-year period prescibed in section 411 
to exercise his right of election under that section, it will be seen that 
it was the effect and intent of our decision of June 2, 1955, to extend to 
him such an opportunity, to be exercised within a reasonable time 
following the date of the decision, June 2, 1955, to make the election 
otherwise barred bv the express terms of the statute. 

The decision of June 2, 1955, properly can be given no greater effect 
with respect to other individuals in similar circumstances than that 
intended in Commander Newbill’s case. In that connection we feel 
that a period of six months following the date of our decision of June 
2, 1955, or after the date of receipt of the notice of the correction of 
record, whichever may be later, must be considered as constituting the 
maximum reasonable period for the exercise of an effective election of 
the type described in section 411. Applying such rule to the facts 
presented in Lieutenant Akers’ case, it will be seen that the action 
taken by him on May 5, 1956 (over 11 months subsequent to the de- 
cision of June Z, 1955, and more than 18 months after November 1, 
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1954, date of the Air Force letter notifying him of the corrections 
made in his military records), purporting to be an election on the 
authority of the decision of June 2, 1955, was not accomplished within 
a reasonable period of time as contemplated in that decision. Hence, 
we find it necessary to conclude that Lieutenant Akers has not made a 
valid and effective election for the purposes of section 411. See our 
decision to you of today B-129458, on the similar case of Captain 
Sumner E. Locke. 

The voucher, payment of which is not authorized on the basis of the 
present record, will be retained here. This action would not, however, 
preclude a further correction of Lieutenant Akers’ military records to 
show that he made an election within six months after June 2, 1955. 
Compare 35 Comp. Gen. 643. 


[B-129458] 


Military Personnel—Correction of Military Records—Dis- 
ability Retired Pay Elections—Timely Elections 


The rule stated in 34 Comp. Gen. 646, June 2, 1955, that members of the 
uniformed services whose status is changed to place them retroactively within 
the disability retired pay election provisions of section 411 of the Career Com- 
pensation Act of 1949, are entitled to exercise the election, regardless of whether 
the change is made prior or subsequent to October 1, 1954—the expiration date 
for filing elections—providing the election is made within a reasonable time 
after the right accrues, is not affected by the express repeal of section 411 in 
70A Stat. 680. 


A right to receive increased disability retired pay benefits under section 411 of the 
Career Compensation Act of 1949, in addition to benefits resulting from the 
correction of a member’s military record, does not depend solely on the record 
correction but on some further action on the part of the member, and, there- 
fore, the acceptance of payment as a result of the record correction does not 
bar the member from a subsequent election to receive retired pay under section 
411. 


Although what constitutes a reasonable time for disability retired pay elections 
identical to those which were authorized by section 411 of the Career Compen- 
sation Act of 1949, during the period ending October 1, 1954, in correction of 
military record cases depends on the circumstances of each case, the General 
Accounting Office will not consider as reasonable any period in excess of six 
months after June 2, 1955, the date of decision of 34 Comp. Gen. 646, or after the 
date of receipt of the notice of the record correction, whichever may be later. 


Although a member of the uniformed services whose records were corrected to 
place him retroactively within the disability retired pay election provisions of 
section 411 of the Career Compensation Act of 1949, has a reasonable time after 
notice of the correction or after June 2, 1955—the date of decision of 34 
Comp. Gen. 646, which permitted the exercise of pay elections in such cases— 
to make an election identical to that authorized by section 411, an officer who 
received notice of the record correction not later than November 4, 1954, but 
who did not make an election until more than ten months after June 2, 1955, 
did not make an election within a reasonable time. 
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To Lieutenant Colonel C. W. Griffin, United States Air Force, 
January 31, 1957: 

Reference is made to your letter of August 27, 1956, requesting 
decision whether you are authorized to make payment on a voucher, 
included among the enclosures with your letter, stated in favor of 
Captain Sumner E. Locke, United States Air Force, retired, for 
additional retired pay from October 1, 1949, to May 31, 1956. 

It appears that as a result of a correction of his military records, 
on recommendation approved July 22, 1954, Captain Locke was placed 
on the disability retired list with the right to retired pay from April 
14, 1946, under the provisions of section 5 of the act of April 3, 1939, 
53 Stat. 557, as amended, 10 U. S. C. (1952 Ed.) 456. It further 
appears that in March 1955 he was paid retired pay for the period 
April 14, 1946, to October 31, 1954, computed on active-duty pay 
prescribed in section 1 of the Pay Readjustment Act of 1942, 56 Stat. 
359, as amended, 37 U. S. C. 101. Presumably, he since has been 
paid such pay for the period November 1, 1954, to May 31, 1956. 

It is stated that administrative action to effect certification of 
Captain Locke’s retired pay account was not accomplished by October 
1, 1954, the expiration date of the period during which elections were 
authorized by section 411 of the Career Compensation Act of 1949, 
37 U. S. C. 281. Your letter refers to our decision of June 2, 1955, 
B-122602, 34 Comp. Gen. 646, and states that Captain Locke “sub- 
sequently” was offered an opportunity to elect to receive retired pay 
under section 411 and that, based on such election, the amount stated 
on the voucher would be due. 

Your letter indicates that your doubt as to the propriety of payment 
on the voucher may arise because Captain Locke has accepted a pay- 
ment based on the correction of his records, and section 207 (c) of 
the Legislative Reorganization Act of 1946, as amended, 5 U. S. C. 
191a (c), provides, in regard to the effect of such payments, that: 

The acceptance by the claimant of any settlement made pursuant to subsection 
(b) of this section shall constitute a complete release by the claimant of any 
claim against the United States on account of such correction of record. [Italics 
supplied. ] 

While a person’s acceptance of a settlement based on the correction 
of his records generally precludes him from subsequently asserting 
any further claim based upon such correction, we do not view the 
acceptance of such a settlement as barring the accepter’s right to 
benefits in addition to those resulting from the correction in a case 
where the right to such additional benefits depends not solely on 
the correction but on some further action such as the exercise of an 
option or an election, 
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On the basis outlined above, the acceptance of a payment made as 
a result of the correction of a person’s records would not of itself 
bar him from a subsequent election to receive pay under one of the 
options set forth in section 411 of the Career Compensation Act of 
1949. See our decision to you of today, B-129456, 36 Comp. Gen. 547, 
on the case of First Lieutenant Eugene H. Akers. The question, then, 
is ‘not whether Captain Locke could have made an election of the 
type contemplated by section 411 after acceptance of the payment 
resulting from the correcton of his records but whether he made such 
an election within the time authorized for making it. 

Section 411 of the Career Compensation Act of 1949, 63 Stat. 823— 
repealed by the act of August 10, 1956, 70A Stat. 680—provided, in 
pertinent part, that: 

Pursuant to such regulations as the President may prescribe, (1) any member 
or former member of the uniformed services heretofore retired by reason of 
physical disability and now receiving or entitled to receive retired or retirement 
pay; (2) any former member of the uniformed services heretofore granted or 
entitled to receive retirement pay for physical disability * * * may elect within 
the five-year period following the effective date of this title, (A) to qualify for 
disability retirement pay under the provisions of this Act * * * or (B) to 
receive retired pay or retirement pay computed by one of the two methods 
contained in section 511 of this Act * * *. 

In the above decision of June 2, 1955, there was considered the case 
of an officer whose records were corrected on August 13, 1954, so as 
to give him the right to retired pay from July 21, 1946, but who was 
not notified of the correction in sufficient time to afford him an op- 
portunity to make ay election under section 411 before the expiration 
date (October 1, 1954) of the five-year period prescribed in that sec- 
tion. It was held in the decision that members of the uniformed serv- 
ices whose status is changed in accordance with applicable laws so 
as to place them retroactively within the purview of section 411 are 
entitled to exercise the election provided for in that section regardless 
of whether the change in status was made prior or subsequent to 
October 1, 1954, provided the election is made within a reasonable 
time after the right to make it first accrues. The authorizing of elec- 
tions after October 1; 1954, was based on the principle that a correc- 
tion of records should place an individual, as nearly as possible, in the 
financial position which he would have occupied if his records origi- 
nally had reflected the facts subsequently shown in his corrected rec- 
ords; and, hence, that an individual whose records were corrected so 
as to give him a right to disability retired pay from a date prior to 
October 1, 1949, should be allowed, within a reasonable time, to make 
the election which he would have had the right to make had he actually 
been retired on such prior date. Obviously, the rule established in 
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the decision of June 2, 1955, was not adopted on the basis that section 
411 then was in effect. It was adopted on the basis of what normally 
would have happened during the period of the effectiveness of section 
411 in a case involving a disability retirement which took place prior 
to October 1, 1949. Hence, the express repeal of the section does not 
change the rule laid down in that decision. 

In the specific case considered in the decision of June 2, 1955, the 
officer had not been informed of the correction of his records in time 
for him to make an election, under section 411, by October 1, 1954. He 
would not have been allowed to make an election between that date 
and June 2, 1955, the date of the decision first authorizing an election 
after October 1, 1954. Accordingly, it was concluded that he never 
actually had an opportunity to elect prior to June 2, 1955, and that 
he should be allowed a reasonable time after that date to do so. 

In the present case, the Air Force Board for the Correction of 
Military Records advised Captain Locke on July 23, 1954, as follows: 


A review of your case has been held in accordance with the regulations govern- 
ing the procedures of the Air Force Board for the Correction of Military Records. 

It is the Board’s decision that your military records be corrected as set forth in 
the enclosed copy of a Directive to the Chief of Staff, United States Air Force, 
signed by the Under Secretary of the Air Force. 

You will be informed when all of your pertinent military records have been 
corrected to reflect this change. 

A copy of this letter with a copy of the Directive has been forwarded your 
counsel, The American Legion. 


On November 4, 1954, Headquarters, United States Air Force, 
advised Captain Locke as follows: 


1. Reference is made to letter dated 23 July 1954 from the Executive Secretary 
of the Air Force Board for Correction of Military Records, advising you that 
your application had received favorable consideration. 

2. You are advised that all pertinent military records of the Department of 
the Air Force have been corrected to show that your name was placed on the 
U SA F Retired List, due to physical disability effective 14 April 1946. 

3. Inclosed are D D Form 215 (Correction to Report of Separation) and D D 
Form 363 A F (Certificate of Retirement). The D D Form 215 should be attached 
to your original report of separation to reflect the correction. All Commands 
concerned have been advised of this action. 

4. The foregoing action is based on the recommendations of the Air Force 
Board for Correction of Military Records (Section 207, Public Law 601, 79th 
Congress as amended by Public Law 220, 82d Congress) which recommendations 
were approved by the Assistant Secretary of the Air Force 22 July 1954. 

5. A retired identification card will be furnished you under separate cover. 


On February 17, 1955, Captain Locke advised the Air Force Finance 
Center, as follows: 


Reference is made to your letter of January 19, 1955, a copy of which is en- 
closed. There appears to be a small error in the subtraction of Veterans Admin- 
istration benefits from retired pay to which I call your attention. This two dollar 
discrepancy is trivial and I refer to it only for the accuracy of the record. In 
order to expedite the settlement of this claim I have taken the liberty of drafting 
and executing two claims certificates in which I have set forth what I believe to 
be an accurate figure. 
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It is my impression that the Air Force may subsequently allow me to elect 
retirement under Section 411, PL 351, 8lst Congress. If the Air Force allows me 
to later elect an option between PL 351 or PL 18, then it is my understanding 
by executing the enclosed claim certificates, dated February 15, 1955, in the 
amount of $5,685.23 that I am neither legally or equitably estopped from claiming 
or receiving any additional benefits which may accrue to me by such option if 
offered and election made under PL 351. 


The above letter indicated that Captain Locke hoped to be given an 
opportunity to elect under section 411 of the Career Compensation 
Act of 1949. It was not, however, an election of the type described in 
that section. 

On April 9, 1956, the Disability Separation Branch, Department of 
the Air Force, advised Captain Locke that he was entitled to elect to 
receive retired pay under section 411 of the Career Compensation Act 
of 1949. On April 19, 1956, he purportedly elected to receive such pay 
on and after October 1, 1949, computed on the percentage of his dis- 
ability, the basis for the present voucher. 

While it might be contended that the communication of July 23, 
1954, was not adequate notice to Captain Locke that his records had 
been corrected, he clearly had such notice not later than the date he 
received the letter of November 4, 1954. At that time the period 
prescribed in section 411 of the Career Compensation Act of 1949 for 
the making of elections under that section had expired. However, 
under the rule set forth in decision of June 2, 1955, 34 Comp. Gen. 646, 
we will consider that Captain Locke had a reasonable time after June 
2, 1955, in which to make an election identical with that which had 
been authorized by section 411 during the period ending October 
1, 1954. 

What would constitute a reasonable time after June 2, 1955, within 
the contemplation of our decision of that date would depend, of course, 
upon the circumstances in the particular case. However, we take the 
view that we would not be justified in considering as reasonable in that 
respect any period in excess of six months after June 2, 1955, or after 
the date of receipt of the notice of the correction of record whichever 
may be later. Captain Locke attempted to exercise an election on 
April 19, 1956, more than ten months after June 2, 1955. It follows 
that he did not make an election within a reasonable time after the 
latter date. See our decision to you of today, B-129456, on the similar 
case of First Lieutenant Eugene H. Akers. 

Accordingly, payment on the voucher, which is retained in this 
Office, is not authorized on the present record. This action would not 
preclude a further correction of the officer’s records to show that he 
made an election within six months after June 2, 1955. Compare 35 
Comp. Gen 643. 








Comy 
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Public Health Service—Commissioned Personnel—Con- 
structive Service Credit 


The constructive service credit which was authorized by section 5 (e) of the 
act of February 28, 1948, for commissioned officers then in the Public Health 
Service is in lieu of constructive service credit authorized under other laws, 
and, therefore, the constructive service authorized in section 2 of the act of 
April 30, 1956, may not be credited to an officer who has received the construc- 
tive credit under the 1948 act. 

To George H. Hunt, United States Public Health Service, February 
1, 1957: 


Reference is made to your letter of November 9, 1956, requesting 
review of settlement dated October 24, 1956, which disallowed your 
claim for constructive service credits as an officer of the Public Health 
Service totaling eight years under section 5 (e) of the act of February 
28, 1948, and section 2 of the act of April 30, 1956. 

It appears that you were appointed in the Regular Corps of Public 
Health in the grade of Passed Assistant Surgeon (now Senior As- 
sistant Surgeon) on August 1, 1936, and that you were credited with 
three years’ constructive service for pay purposes under the provi- 
sions of section 5 (e) of the act of February 28, 1948, Public Law 425, 
80th Congress, 62 Stat. 41, 42 U. S. C. 210a, as follows: 

Beginning as of the date of enactment of this Act, any officer of the Regular 
Corps of the Public Health Service on active duty on such date shall, in lieu of 
the service with which he was credited for the purposes of pay and pay period 
at the time of his appointment to such corps, receive credit, if it is greater, for 
three years if his appointment was to the senior assistant grade, twelve years 
if it was to the full grade, twenty years if it was to the senior grade, and twenty- 
six years if it was to the director grade. 

The purpose of such provisions was to place incumbent officers of 
the Regular Corps in the same position they would have had if, on the 
date of their appointment, section 207 (d) of the Public Health Serv- 
ice Act, as added by section 5 (d) of the act of February 28, 1948, 42 
U. S. C. 209 (d), had been in effect. See, in that connection, page 5 
of Senate Report No. 437 on S. 1454 (which became Public Law 425) 
and page 6 of H. R. Report No. 1002 on H. R. 3924 (which was the 
companion bill to S. 1454), which read, in pertinent part, as follows: 

The bill also contains provisions designed to place officers in the Regular Corps 
on the date of enactment of this act in a position similar to that in which they 
would have been on that date if the new provisions of law had been in effect 
at the time of their original appointment. 

Section 207 (d) of the Public Health Service Act (as added by 
section 5 (d) of the act of February 28, 1948) provides in pertinent 
part: 


(1) For purposes of pay and pay period and for purposes of promotion, any 
person appointed under subsection (a) to the grade of senior assistant in the 
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Regular Corps, and any person appointed under subsection (b), shall, except 
as provided in paragraphs (2) and (3) of this subsection, be considered as 
having had on the date of appointment the following length of service: Three 
years if appointed to the senior assistant grade, ten years if appointed to the 
full grade, seventeen years if appointed to the senior grade, and eighteen years 
if appointed to the director grade. 

(2) For purposes of pay and pay period, any person appointed under sub- 
section (a) to the grade of senior assistant in the Regular Corps, and any 
person appointed under subsection (b), shall, in lieu of the credit provided 
in paragraph (1), be credited with the service for which he is entitled to credit 
under any other provision of law if such service exceeds that to‘which he would 
be entitled under such paragraph. 


Section 2 of the act of April 30, 1956, Public Law 497, 70 Stat. 121, 
37 U.S. C. 233, amends section 202 (a) of the Career Compensation 
Act of 1949, 63 Stat. 807, to authorize for each commissioned medical 
officer of the Public Health Service, for pay purposes, four years of 
constructive credit plus one additional year of credit for such a 
medical officer who has completed one year of medical internship. 

You were credited with a total of five years’ constructive service for 
pay purposes for the month of May 1956, being paid as an officer 
with over 22 years of service rather than as an officer with over 26 
years of service. Constructive service is credited under the act of 
April 30, 1956, for the time spent in medical school and internship 
in order to equalize the pay of medical officers of the uniformed 
services with that of their line contemporaries who entered military 
service at the same time as the medical officers entered medical school. 

You state, however, that the three years’ constructive service credit 
authorized by the act of February 28, 1948, represents recognition of 
professional experience after the completion of medical education in 
medical school and medical internship. You also state that it was 
the intent of Congress in amending the Career Compensation Act in 
1956, by the act of April 30, 1956, that medical officers of the uniformed 
services should be given five years’ service credit for time spent in 
medical school and internship, and you conclude that, since the three 
years’ constructive service authorized by the act of February 28, 1948, 
is credited in recognition of professional experience after the comple- 
tion of medical education and internship, you should be credited with 
a total of eight years’ constructive service—five years for your medical 
education and internship and three years for professional medical 
experience. 

It will be observed, however, that the 1948 act provides that any 
person appointed under that act shall, in lieu of the constructive 
credit authorized by that act, be credited with the service for which 
he is entitled to credit under any other provision of law if such service 
exceeds that to which he would be entitled under that act. Thus the 
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1948 act expressly precludes counting the constructive service there 
authorized for persons appointed under that act if other service prior 
to appointment, creditable under other provisions of law, exceeds 
such constructive service. And since the provisions of section 5 (e) 
of that act were designed to place officers in the Regular Corps on 
the date of its enactment in a position similar, and not superior, to 
that in which they would have been placed if the provisions of the 
1948 act had been in effect at the time of their original appointment, 
it follows that it was not intended that officers then in service should 
count such constructive service in addition to any constructive service 
which might be authorized by other provisions of law such as the 
act of April 30, 1956. 

In decision of April 15, 1949, 28 Comp. Gen. 578, we said that section 
207 (d) of the 1948 act, pertaining to new appointments in the Regular 
Corps of the Public Health Service, permits only the substitution 
of prior actual service, authorized by law to be counted generally 
for pay and pay period purposes, for the constructive service there 
authorized and does not authorize the crediting of both prior actual 
service and constructive service concurrently. Since the purpose of 
section 5 (e) of that act was to place incumbent officers in the Regular 
Corps on a substantial parity with officers thereafter appointed, we 
held that an incumbent officer could not count both prior actual 
service and constructive service for pay purposes, notwithstanding 
that the law in effect at the time of his appointment did not authorize 
Public Health Service officers to count actual prior service of the 
type involved (enlisted service in the Navy) for pay purposes. 

It is our view that it was the intent of the 1948 act, as indicated by 
the legislative history of that act and the provisions of the act, quoted 
above, that the constructive service credit there authorized should not 
be given in addition to a constructive service credit under another 
provision of law, regardless of the indication that one of such credits 
may be provided to compensate for professional experience and the 
other to compensate for medical education and internship. More- 
over, nothing has been found in the provisions or the legislative 
history of the 1956 act which would support a conclusion that the 
meaning and application of the 1948 act in that respect were intended 
to be changed by the later act. 

Accordingly, the disallowance of your claim was proper and is 
sustained. 

427142 O—57——38 
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Overseas Employees—Restoration Following Separation as 
Result of Reduction in Force—Back Pay—Foreign Post 
Differential 

An overseas employee who, after reassignment to a position in the United States 
and subsequent separation in reduction in force, was ordered restored to the 
overseas position as result of an appeal as a preference eligible is not entitled 
to have the foreign post differential included in the back pay for the separation 
period during which the employee was absent from the foreign post. 

To Lieutenant Colonel John J. Carroll, Department of the Army, 
February 1, 1957: 


By second endorsement dated December 18, 1956, the Chief of 
Finance, Department of the Army, forwarded here your request of 
November 8, 1956, for a decision upon the entitlement of Charles J. 
Smith, a civilian employee stationed on Okinawa, to receive the 
foreign post differential for a period ef improper separation from 
service, during which he was away from the overseas station. 

Mr. Smith, a preference eligible, occupied the position of Chief, 
Land Division, Government and Legal Department, United States 
Civil Administration of the Ryukyus Islands. On September 25, 
1955, he was reassigned, without intended reduction in grade or com- 
pensation, to the position of Legal Advisor to the Chief, Land 
Division. The position of Legal Advisor was subsequently abolished, 
and Mr. Smith, on December 21, 1955, was separated in a reduction 
in force. 

As a consequence of an appeal to the Civil Service Commission 
concerning the reduction in rank and subsequent action by the De- 
partment on the reduction in force, Mr. Smith was restored to duty 
on May 2, 1956, and paid basic compensation for the period of sepa- 
ration. He now claims, for the period of separation, the foreign 
post differential which he was receiving prior to his separation. 

The foreign post differential is payable under Executive Order 
No. 10000, dated September 16, 1948, for residence, incident to em- 
ployment, at a place involving extraordinarily difficult living con- 
ditions, excessive physical hardship, or notably unhealthy conditions. 
Payment of the differential begins as of the date of arrival on the 
post of assignment and ends as of the employee s departure from the 
post for separation or transfer. Whether such additional compen- 
sation is for inclusion in an award of back pay covering a period of 
removal from service and absence from the foreign post for which 
a differentia] is prescribed was considered by the Court of Claims in 
Paul D. Kalv v. United States, 128 C. Cls. 207, decided May 4, 1954. 
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In that case the court, after noting the purpose of the differential, 
stated : 

Plaintiff was abroad not a single day during the period for which he is 
claiming the additional compensation. All the reasons, therefore, for allowing 
the additional compensation are removed from the case, and this portion of the 
claim is left hanging on a bare technicality. 

It thereupon concluded that the employee was entitled to recover at 
the basic salary rate, without any additional percentage for the 
overseas station differential. 

The situation of Mr. Smith essentially is the same as that decided 
in the Xalv case and a conclusion by us contrary to that reached by 
the Court of Claims in the Xalw case is not deemed warranted. 
Accordingly, you are advised that the foreign post differential claim 
of Mr. Smith is not for payment, and the voucher submitted will be 
retained here. 


[B-129881] 


Government Research Facilities—Use by Graduate and Fac- 
ulty Scientists—National Bureau of Standards Cooperative 
Program 


The use of research facilities of the National Bureau of Standards by graduate 
and faculty scientists of recognized institutions of higher learning is permissible 
under authority of the act of March 3, 1901, 20 U. S. C. 91, which makes facili- 
ties for research in Government departments accessible to scientific investiga- 
tors, students and graduates of institutions of learning, provided conditions pro- 
tecting the Government’s rights and limiting its liability are observed under 
the cooperative program. 


To the Secretary of Commerce, February 4, 1957: 


Letter dated November 23, 1956, from the Assistant Secretary of 
Commerce for Administration, requests our advice as to whether the 
Bureau of Standards may permit the limited use of its facilities by 
faculty and graduate student scientists of recognized universities 
under certain specified conditions. 

It is stated that the National Bureau of Standards is contemplating 
the establishment of a cooperative program whereunder faculty and 
graduate student scientists from recognized universities will be per- 
mitted to undertake university-directed experimental research studies 
in Bureau laboratories, using Bureau equipment and facilities, at such 
times as such studies will not interfere with Bureau activities and the 
Bureau facilities required are not in use. Such permission is to be 
granted upon the following conditions: (1) the Bureau will pay no 
salary costs for the work; (2) the Bureau will not be responsible for 
the scientific supervision of the work, nor for the cost of such super- 
vision, such cost and supervision to be borne by the sponsoring organi- 
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zation; (3) the Government will not be liable for injury and the like, 
such liability to be borne by the sponsoring organizations; (4) there 
ure proper safeguards for Government property; (5) the proposed 
study does not interfere with regular Government activities; (6) the 
Bureau will pay no direct costs for the support of the study, other 
than the provision of space, facilities, and administrative costs related 
to such use; (7) the study has a general value to the work of the 
National Bureau of Standards; and (8) the results of such study are 
made part of the public domain. 

The letter states further that such a cooperative program would 
be of considerable value to the Government and to the Bureau by 
establishing beneficial contact between the Bureau scientists, the uni- 
versities, their faculties and students; increasing the scientific educa- 
tional potential of the area and the nation; thus contributing to the 
resolution of the problem of training and increasing the nation’s short 
supply of scientists ; creating a fuller awareness among young scientists 
of the importance of Government science, thereby enhancing the scien- 
tific recruitment possibilities for Government agencies; and providing 
maximum utilization of Bureau equipment without expansion of space 
or facilities. 

Sections 273 and 278c of Title 15 of the United States Code are cited 
in the letter as furnishing authority for the proposed program. How- 
ever, section 273 merely states for whom the Bureau may exercise its 
functions and apparently contemplates the performance of such func- 
tions by its own personnel. Section 278c authorizes the acceptance 
and utilization of gifts of real or personal property only and does 
not appear pertinent to the proposed program. 

Also cited in the letter of November 23 is section 91 of Title 20 of the 
United States Code, which provides in pertinent part as follows: 

The facilities for study research and illustration in the Government depart- 
ments and in the following and any other governmental collections now existing 
or hereafter to be established in the city of Washington for the promotion of 
knowledge shall be accessible, under such rules and restrictions as the officers in 
charge of each department or collection may prescribe, subject to such authority 
as is now or may hereafter be permitted by law, to the scientific investigators 
and to duly qualified individuals, students and graduates of any institution of 
learning in the several States and territories and the District of Columbia, * * *. 
The portion not quoted consists of a listing of agencies having literary 
and scientific collections and, while the Bureau is not included in such 
list, it is a part of a Government department and hence would appear 
to be covered by the section. It is noted that this section specifies 
“facilities for study research,” which wording, in conjunction with 
the reference to “collections,” might be construed to mean only such 
research as may be made in a library or by studying already collected 
knowledge, rather than to permit engaging in original research to 
discover new knowledge. However, this portion of the United States 
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Code is not positive law and reference must be made to the original 
statutes as enacted by the Congress to determine the actual law. Sec- 
tion 91 was codified from two basic statutes, the Joint Resolution of 
April 12, 1892, 27 Stat. 395, Jt. Res. No. 8, and the act of March 3, 
1901, 31 Stat. 1039. The former, after a preamble reciting that by 
the action of Congress large literary and scientific collections have 
been accumulated in various Government agencies at the National 
Capital, provides— 

That the facilities for research and illustration in the following and any 
other Governmental collections now existing or hereafter to be established in 
the city of Washington for the promotion of knowledge shall be accessible, under 
such rules and restrictions as the officers in charge of each collection may pre- 
scribe, subject to such authority as is now or may hereafter be permitted by 
law, to the scientific investigators and to students of any institution of higher 
education now incorporated or hereafter to be incorporated under the laws of 
Congress or of the District of Columbia, * * *. 
and lists the agencies possessing such collections. This statute clearly 
contemplates only that type of study research referred to above. The 
latter statute, 31 Stat. 1039, makes no reference to either collections 
or the earlier statute, and provides— 

That facilities for study and research in the Government Departments, the 

Library of Congress, the National Museum, the Zoological Park, the Bureau of 
Ethnology, the Fish Commission, the Botanic Gardens, and similar institutions 
hereafter established shall be afforded to scientific investigators and to duly 
qualified individuals, students, and graduates of institutions of learning in the 
several states and Territories, as well as in the District of Columbia, under such 
rules and restrictions as the heads of the Departments and Bureaus mentioned 
may prescribe. 
Since this statute lists study and research as two separate items and 
is not restricted to accumulated collections of scientific or literary 
knowledge, the authority contained therein to render Government re- 
search facilities available to scientific investigators and to duly quali- 
fied individuals, students and graduates of institutions of learning 
readily is construable as covering original research such as is con- 
templated under the proposed program. Even if such application 
of this statute was not contemplated by the Congress when it was 
enacted, the courts have held in interpreting statutes that if the 
language of a statute is such as to bring a certain situation within it, 
it is unimportant that the particular application may not have been 
contemplated by the legislators. See Barr v. United States, 324 U.S. 
83; and Delany v. Moraitis, 136 F. 2d 129. 

Moreover, even in the absence of specific statutory authority, a 
number of decisions, both of our Office and of the Attorney General 
have held that the head of a Government Department has authority 
to grant to individuals or organizations revocable licenses to use Gov- 
ernment property for various purposes where such purposes were 
deemed to benefit the Government. Those decisions held that the 
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granting of such a license was not an alienation of title, ownership, 
or control of Government property and did not constitute a disposal 
of Government property in violation of the constitutional prohibition. 
In 22 Comp. Gen. 563 it was held, quoting from the syllabus that— 


A contract by the Federal Communications Commission, granting an individual 
a revocable license or permit—as distinguished from a vested property right—to 
cultivate Government-owned land under the Commission’s control for the purpose 
of eliminating or reducing fire and wind hazards to radio monitoring stations 
located on the iand, is not in derogation of Article IV, Section 3, Clause 2 of the 
Constitution of the United States, reserving to the Congress the power to dispose 
of Federal property, and, therefore, there is no legal objection to the execution 
of such a contract. 
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See B-57383, June 28, 1946 (25 Comp. Gen. 909), and February 25, 
1947, relative to allowing a manufacturer of globe maps to use certain 
Government-owned drawings in the production of globes, and B-41654, 
May 19, 1944, concerning the use by flight instruction contractors of 
Government-owned airplanes for training pilots. See also, the nu- 
merous decisions, opinions of the Attorney General and court cases 
cited and discussed in the referred-to decisions. The conditions 
proposed to be imposed in connection with permission to use the 
Bureau’s facilities appear to conform to the principles set out in the 
above decisions. 

Accordingly, it appears that authority exists for the Bureau to 
permit limited use of its research space and facilities by graduate 
and faculty scientists of recognized institutions of higher learning 


on conditions substantially as proposed in the letter of November 23, 
1956. 


[B-130041] 


Military Personnel—Pay—After Expiration of Enlistment— 
Court-Martial Sentence—Appellate Review 





An enlisted member of the uniformed services whose enlistment expired during 
the period he was ordered to resume regular duties pending appellate review of 
that portion of a general court-martial which provided a bad conduct discharge 
is entitled to pay and allowances until the termination of the duty status. 

To Captain L. W. Hopkins, United States Marine Corps, February 
4, 1957: 


Reference is made to your letter of November 8, 1956, with enclos- 
ures, transmitted here by first endorsement dated December 6, 1956, 
of the Commandant of the Marine Corps, requesting decision as to 
whether Private Jack M. Copeland, United States Marine Corps, is 
entitled to pay and allowances on and after September 28, 1956, under 
the circumstances appearing in the case. 
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It appears that on July 5, 1956, the enlisted man was found guilty by 
general court-martial and was sentenced “To be discharged from the 
service with a bad conduct discharge, to forfeit all pay and allowances, 
to be confined at hard labor for two years, and to be reduced to the 
grade of private.” On August 21, 1956, the convening authority ap- 
proved only so much of the sentence as provided for bad conduct 
discharge and reduction to the grade of private, but the execution of 
the bad conduct discharge was suspended until completion of appel- 
late review. Pending completion of the appellate review the enlisted 
man was to be retained in the 2d Marine Aircraft Wing. Under 
orders dated August 22, 1956, from the Commanding General, 2d 
Marine Aircraft Wing, Private Copeland was ordered to proceed to 
New River, North Carolina, reporting upon arrival to the Command- 
ing Officer, Marine Aircraft Group-26, for assignment. By endorse- 
ment to this order dated August 29, 1956, Copeland was ordered to 
resume his “regular duties.” 

The enlisted man had reenlisted in the United States Marine Corps 
on September 28, 1950, for a period of six years, his enlistment expiring 
on September 27, 1956. 

Where, as in this case, there is a restoration to regular duty notwith- 
standing the sentence by a court-martial to a bad conduct discharge, 
the enlisted man is entitled to pay while performing duty, pending 
disposition of the appellate review, even though, upon appellate review, 
the sentence of bad conduct discharge is ordered executed. See de- 
cision of December 30, 1953, 33 Comp. Gen. 281. Accordingly, 
Private Copeland may be paid pay and allowances subsequent to 
September 27, 1956, the date of expiration of his enlistment, to the 
date of termination of his duty status. 

In the endorsement of the Commandant of the Marine Corps it is 
stated that our decisions of May 14, 1951, 30 Comp. Gen. 449; December 
30, 1953, 33 Comp. Gen. 281; January 30, 1953, B-113109; and Novem- 
ber 30, 1955, B-124309, appear to result in anomalies and inequities 
in that although the Government may receive the benefit of service 
from members who are retained in a disciplinary status after expira- 
tion of their enlistments, certain members receive pay and others are 
denied pay. 

It seems appropriate to state that where the member has been paid, 
in the circumstances described, he has been considered to have been in 
a duty status. In similar cases, where the member has not been re- 
stored to duty or otherwise considered in a duty status after expiration 
of his enlistment, authority to pay him has not been granted. 
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Maritime Matters—Vessels Covered by Construction-Differ- 
ential Subsidies—Trade-in Valuation 


When vessels which are covered by construction-differential subsidies are traded- 
in as obsolete for replacement for new construction, the valuation is for com- 
putation on the basis of the fair and reasonable formula prescribed in the 
trade-in provisions of section 510, Merchant Marine Act, 1936, rather than 
on the valuation formula prescribed in section 802 applicable to vessels pur- 
chased or requisitioned by the Government. 


To the Chairman, Federal Maritime Board, February 4, 1957: 


Reference is made to your letter of December 18, 1956, transmitting 
a copy of the opinion of your General Counsel, dated January 19, 
1956, wherein it was concluded that section 802 of the Merchant Ma- 
rine Act, 1936, 46 U.S. C. 1212, does not constitute a ceiling on trade-in 
allowances determined pursuant to section 510 of that act, 46 U.S. C. 
1160. It is your view that the subject legal opinion is correct and 
you request our concurrence in the conclusion thereof. 

Section 802 provides that: 

Every contract executed by the Federal Maritime Board under authority of 
sections 1151-1161 of this title shall provide that— 

In the event the United States shall, through purchase or requisition, acquire 
ownership of the vessel or vessels on which a construction-differential subsidy 
was paid, the owner shall be paid therefor the value thereof, but in no event 
shall such payment exceed the actual depreciated construction cost thereof 
(together with the actual depreciated cost of capital improvements thereon, 
but excluding the cost of national-defense features) less the depreciated amount 
of construction-differential subsidy theretofore paid incident to the construction 
or reconditioning of such vessel or vessels, or the fair and reasonable scrap 
value of such vessel as determined by the Secretary of Commerce, whichever is 
the greater. Such determination shall be final. In computing the depreciated 
value of such vessel, depreciation shall be computed on each vessel on the 
schedule adopted by the Bureau of Internal Revenue for income-tax purposes. 

The foregoing provision respecting the requisition or the acquisition of owner- 
ship by the United States shall run with the title to such vessel or vessels and 
be binding on all owners thereof. 

The crux of the question presented is whether the contractual agree- 
ment required by section 802 relative to the valuation of a vessel on 
which a construction-differential subsidy had been granted, when such 
vessel is “purchased or requisitioned” by the Government, constitutes 
a limitation upon the valuation thereof for its trade-in to the Gov- 
ernment in exchange for a credit allowance toward the construction 
costs of a replacement vessel pursuant to section 510. 

Examination of the legislative history of section 802 clearly estab- 
lishes that it is a corollary of section 902, 46 U. S. C. 1242, which au- 
thorizes the “requisition or purchase [of] any vessel or other water- 
craft owned by citizens of the United States” “[w]henever the Pres- 
ident shall proclaim that the security of the national defense makes 
it advisable or during any national emergency declared by proclama- 
tion of the President.” 
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The first bills presented in response to the President’s request for 
new merchant marine legislation in his message to the Congress of 
March 4, 1935, proposed to amend section 702 of the Merchant Marine 
Act, 1928, 45 Stat. 689, 697. Under those bills, the authority to take 
over and purchase or use privately-owned vessels was limited to those 
vessels which had received Government aid and then only when they 
were “taken over and purchased or used by the United States for 
national defense or during any national emergency declared by proc- 
lamation of the President.” See H. R. 7521 and S. 2582, 74th Congress, 
1st Session, April 15, 1935; H. R. 8555, June 19, 1935, and page 26 
of the accompanying House Report No. 1277, June 20, 1935. The 
Senate Committee on Commerce reported out an amended version of 
H. R. 8555 on July 29, 1935, and in its accompanying Senate Report 
No. 1226 of the same date, explained the pertinent change in the House 
bill as follows: 

Section 1104 of the House bill, which deals with the requisition of vessels, is 
amplified by the Senate amendment to contain the principle of establishing by 
contractual relations with the owner of the vessel at the time the Government 
aid is granted, the terms and conditions under which such vessel may be requt- 
sitioned by the Government in a national emergency. [Italics supplied.] 

This principle of requiring contractual agreement by the owner is 
prescribed in section 802 of the 1936 act. However, it is noted that 
the Senate amendment continued to premise the acquisition authority 
upon emergency needs of the Government and limited its provisions 
to vessels upon which Government financial aid had been granted. 
The broadening of the Government’s requisition and purchase au- 
thority to include all American-flag vessels was recommended by the 
Navy Department in its letter of May 10, 1935, to the House Merchant 
Marine and Fisheries Committee (pages 1147 and 1148 of the Com- 
mittee’s hearings on H. R. 7521, 74th Congress) wherein it was stated— 

The Navy Department has already submitted to Congress a proposed amend- 
ment to section 702 (a) of the Merchant Marine Act of 1928 which would author- 
ize the President to take and purchase or use any vessel documented under the 
laws of the United States for national defense when war is imminent. The 
importance of such an amendment to the national defense cannot be over- 
emphasized. It has the approval of the War Department and the Department 


of Commerce and, so far as is known, there has been no opposition from the 
merchant marine industry. 

It is imperative that the President have authority to take and purchase or 
use for national defense prior to the declaration of war not only those shipe 
which have received financial aid from the United States but also all other vessels 
enjoying the protection of our flag. No enhancement of the value of such vessels 
by reason of the causes necessitating the taking should be permitted. It is 
recommended that the amendment to section 702 (a) of the Merchant Marine 
Act of 1928 as contained in section 1004 of H. R. 7521 be changed to read as 
follows: 

“Sec. 702 (a) Any vessel registered, enrolled, or licensed under the laws of 
the United States may be taken and purchased or used by the United States 
for national defense in time of war or when war is imminent.” [Italics supplied.] 


Examination of subsequent bills and the pertinent Congressional 
debates support the view that sections 802 and 902 were related pro- 
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visions and that both contemplated the “purchase or requisition” of 
vessels by the Government for defense purposes only. ‘The legisla- 
tive history leaves no doubt of the Congress’ intention that the section 
802 valuation formula contractually agreed to became applicable 
“when any [construction-differential subsidy] vessel is taken or used 
under authority of this section [902].” 

While Congress was thus providing for the “purchase or requisi- 
tion” of vessels in the interest of national defense, it did not overlook 
the need for providing trade-in allowances on obsolete vessels to be 
replaced by new construction. Section 507, 46 U. S. C. 1157, pro- 
vides authority for the Administration “to buy such replaced vessel 
from the owner at a fair and reasonable valuation” not to exceed the 
depreciated costs to the owner or any former owner, depreciated on 
the basis of a twenty-year life of the vessel. Accordingly, the 1936 
act, as originally enacted, expressly limited the valuation on all 
traded-in vessels to the depreciated costs thereof to the owners, and 
separately provided a similar limitation (exclusive of national de- 
fense features) on construction-differential vessels “purchased or requi- 
sitioned” by the Government under the conditions and authority of 
section 902. 

Over three years after passage of the Merchant Marine Act, 1936, 
the trade-in valuation formula of section 507 was complemented by 
the addition of section 510, as added by the act of August 4, 1939, 53 
Stat. 1182, 46 U. S. C. 1160. The language of the section establishes 
its purpose to “promote the construction of new, safe, and efficient 
vessels” by authorizing the acquisition of “obsolete” vessels, as defined 
therein, at their “fair and reasonable” values, determined after con- 
sideration of their scrap, book, and world market values. (Cf. 
B-115883, August 11, 1953. The definition of “obsolete vessel” does 
not exclude vessels on which construction-differential subsidies had 
been granted and nothing in the language of that section nor its legis- 
lative history indicates an intent to exclude such vessels. In recom- 
mending this legislation to the Speaker of the House on March 16, 
1939, the former Maritime Commission explained— 

The continued operation, on the essential foreign trade routes and in the 
protected trades, of old or obsolete tonnage which should be retired from service, 
constitutes a major obstacle to the attainment of the objectives of the Com- 
mission’s long-range construction program and to the realization of the objectives 
expressed in the act. The Government is responsible for this obstacle to the 


extent that legislative restrictions and national policy prevent or render inad- 


visable the disposal of vessels in the most generous world market otherwise 
available to their owners. 


Page 139, House Hearings on H. R. 5130, 76th Congress. The legis- 
lative restriction referred to was the provision of section 9 of the 
Shipping Act, 1916, as amended, 46 U. S. C. 808, which required 
Government approval prior to sales foreign of American-flag vessels. 
See pages 2-3, House Hearings on H. R. 5130, 76th Congress. That 
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explanation was adopted by the House Committee on Merchant Ma- 
rine and Fisheries. See page 5, House Report No. 824, to accompany 
H. R. 6746, 76th Congress, which became the act of August 4, 1939, 53 
Stat. 1182. That the Congress recognized that attainment of the 
objectives of the bill would be jeopardized by applying the pricing 
provisions of section 507 to a particular class of vessels is made clear 
by the rejection of a proposal that such prices should be applied to 
traded-in vessels which had originally been purchased from the Gov- 
ernment. See page 7, House Report No. 824, accompanying H. R. 
6746, 76th Congress. As stated therein, under such a proviso the 
vessels in that category might not be replaced at all, or if replaced 
might continue to be operated by the owners, or be sold for further 
operation in the domestic trade, and would to that extent retard the 
vessel construction program. It must be assumed that the Congress 
was aware that a similar application of section 507 to the trade-in 
of vessels on which a construction-differential subsidy had been paid 
might also result in similar actions by the owners of such vessels 
and a consequent retardation of the construction program. 

In summary, section 802 requires the contractual agreement, by the 
owner of a vessel on which a construction-differential subsidy has been 
granted, that when such a vessel is “purchased or requisitioned” by 
the Government under authority of section 902, his payment therefor 
will be in accordance with the valuation formula prescribed in section 
802, rather than “just compensation” as provided for other vessels 
under section 902 (a), 46 U. S. C. 1242 (a). We find no basis in 
section 510, or its legislative history, for concluding that vessels on 
which construction-differential had been granted would be treated 
any differently for trade-in purposes than other “obsolete” vessels. 

Accordingly, we concur in the conclusion of your General Counsel 
that sections 802 and 510 are not related in their objectives and that 
section 802 does not constitute a statutory ceiling on the “fair and 
reasonable value” of a vessel acquired by the Government pursuant 
to the trade-in provisions of section 510. 


[B-130146] 


Military Personnel—Permanent Change of Station Orders— 
Retroactive Amendment—Per Diem 


After members of the uniformed services have actually reported to a new station 
for duty under instruction for a period of six months pursuant to permanent 
change of station orders, the amendment of the orders to refer to the duty as 
temporary is ineffective to authorize the payment of per diem. 


To the Secretary of the Navy, February 4, 1957: 


Further reference is made to letter of December 14, 1956, from the 
Assistant Secretary of the Navy (Personnel and Reserve Forces), 
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requesting review of General Accounting Office Notices of Exception 
issued in the cases of Chief Warrant Officer Philip W. Slocum and 
Captain Elmer H. Sorley, United States Marine Corps. 

By paragraph 1, AIRFMFPAC, Special Order No. 123-54, April 9, 
1954, the officers were directed to proceed on a permanent change of 
station from the Marine Corps Air Station, El Toro, Santa Ana, 
California, to the Hughes Aircraft Company, Culver City, California, 
and report for duty under instruction for a period of about six months 
and further transfer upon completion. That order was amended by 
orders of April 13, 1954, in a manner not material here and that 
amendment was canceled by paragraph 4, Special Order No. 159-54, 
issued at El Toro under date of April 29, 1954. Paragraph 3 of the 
latter order amended the original order so as to delete all reference 
to a permanent change of station and directed a temporary change of 
station to Culver City for temporary duty under instruction, upon 
completion of which the officers were to return to E] Toro. Payment 
of per diem was expressly authorized on and after date of CMC 
message of April 28, 1954. 

Warrant Officer Slocum was paid mileage at the rate of six cents 
per mile for the travel on April 12, 1954, to Culver City and at the 
rate of five cents per mile for the travel on October 1, 1954, back to 
El Toro on voucher No. TA-59, October 1954 account of R. L. Wil- 
liams. The same payment was made to Captain Sorley on voucher 
No. TA-60. The vouchers also covered per diem for the period April 
28 to October 1, 1954, a full per diem of $9 being allowed Captain 
Sorley for October 1, 1954, whereas $4.50 was paid Warrant Officer 
Slocum for that day based on a reported earlier return to E] Toro 
on that day. The audit exceptions covered payment of per diem for 
the period April 28 to September 30, 1954, and were based on a report 
showing that the officers commuted daily from their permanent homes 
in Santa Ana and that they remained at home on Saturdays, Sundays, 
and holidays. 

A reduction in the amount of the audit exceptions was requested 
on the basis of our decision of April 27, 1955, 34 Comp. Gen. 549, in 
which it was held that the right to a fractional per diem accrues for 
days a member’s temporary duty, performed under competent orders, 
requires him to be absent from his station (home) for more than ten 
hours each day. Itineraries were submitted showing that the travel 
and duty performed at Culver City necessitated an absence from the 
officers’ homes for a period in excess of ten hours on each weekday. 
The notices of exception then were revised to cover the entire amount 
paid oneach voucher. A decision dated September 26, 1930, 10 Comp. 
Gen. 138, relating to forfeiture of claims which are based on false 
statements of fact, was cited as authority for such action. 
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In a letter from the Commandant of the Marine Corps, dated No- 
vember 8, 1956, which was enclosed with the Assistant Secretary’s 
letter, the opinion was expressed that failure of the officers to furnish 
a detailed itinerary of their travel at the time of submitting their 
original claims, was not an attempt to defraud the Government, but 
rather, was due to their misunderstanding of the significance of such 
information. In this connection, it may be said that if the officers’ 
actions were tainted by fraud, it was not due so much to their failure 
to furnish detailed itineraries showing the exact hours of their travel 
to and from Culver City as it was to the submission of claims for, and 
acceptance of payment of, per diem for weekends and holidays without 
disclosing that they were at their homes on such days and hence per- 
formed no duty away from their designated posts of duty pursuant to 
their orders. Payment of per diem in such circumstances has not 
been regarded as proper under provisions of law such as section 303 
(a) of the Career Compensation Act of 1949, 63 Stat. 813, 37 U. S. C. 
253 (a) —applicable here—which authorize such payments to members 
while traveling “away from their designated posts of duty.” See 
decision of June 17, 1953, B-113961. 

It appears hardly necessary to consider the matter of possible fraud 
however, since the amendatory orders of April 29, 1954, furnish no 
basis for payment of per diem. The original orders of April 9, 1954, 
directed a permanent change of station to Culver City and upon re- 
porting for duty at that place, the officers arrived at their designated 
post of duty and their travel status ended. B-128830, September 5, 
1956. While it was held in decision of September 1, 1953, 33 Comp. 
Gen. 103, that a transfer of a member to a student detachment at a 
station for temporary duty pending further orders—reported to have 
been a course of instruction for a period of over 20 weeks—entitles him 
to per diem for such temporary duty, it also has been held that where 
an officer is ordered to report for “active duty under instruction,” as 
distinguished from “temporary active duty under instruction,” for a 
course of instruction anticipated to be for a period of five months, 
that station was a permanent duty station and no right to per diem 
accrued for such duty. B-117413, January 7, 1954. Paragraph 1150- 
10b of the current Joint Travel Regulations provides that when a 
member is transferred or assigned to an installation as a student to 
pursue a course of instruction of 20 weeks or more under permanent 
change of station orders, such installation is his permanent duty 
station. 

The record indicates that the original orders of April 9, 1954, were 
amended as a result of a request to that effect contained in Warrant 
Officer Slocum’s letter of April 14, 1954, in which he reported the 
“Extremely heavy expenses incurred by this assignment to duty in the 
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Los Angeles metropolitan area,” and that officers and men from other 
services attending the same course of instruction, were on per diem 
orders. All officers who are assigned to duty in a particular area 
must meet the costs of living prevailing at that place whether the costs 
are large or small. The fact that other persons who are directed to 
perform temporary duty at that place while assigned to duty at an- 
other place, are paid per diem, furnishes no basis for making similar 
payments to an officer permanently stationed there, since a travel status 
is essential to a right to per diem. An attempt to authorize such pay- 
ments by means of amending a member’s permanent change of station 
orders after he reports for duty, to refer to that duty as temporary, is 
without effect. 

In the circumstances shown, a right to mileage only at the rate of 
six cents per mile accrued to the officers for their travel on permanent 
change of station from El Toro to Culver City and for the subsequent 
return travel to El Toro. The audit exceptions will be revised 
accordingly. 


[B-130448] 


Sales—Bids—Mistakes—Erroneous Description— Inspec- 
tion Not Revealing True Condition—Contract Cancellation 


In a sale of various lots from a large quantity of Government surplus mattresses 
which were described as “Unused, good” and offered on an “as is” “where is” 
basis with express disclaimer of warranty as to description but which were 
actually used and renovated—a fact not determinable upon reasonable inspec- 
tion by the bidders—the purchasers bid under a mistake of fact which, even 
though unilateral, warrants rescission of the contracts. 


A sale of particular quantities of articles to be taken from a larger quantity so 
that the articles to be delivered cannot be specifically identified at the time the 
sale is made imposes upon the seller an obligation to deliver articles which 
conform to provisions of contract identifying the subject matter, notwithstanding 
the sale is on “as is” “where is” basis with express disclaimer of warranty 
as to “description” of goods. 


To the Secretary of the Navy, February 4, 1957: 


Reference is made to your letter of January 23, 1957, with enclo- 
sures, requesting a decision as to whether contracts Nos. N62204~702, 
N62204-688, N62204-684 and N62204-679, entered into on November 
26, 1956, with the respective firms of Transcontinental Sales, Inc., 
J. M. Siegel, I & L Surplus Mart and Volume Sales Company, each of 
Los Angeles, California, covering the sale of varying quantities of 
cotton filled mattresses, as specified, by the Marine Corps Supply 
Center, Barstow, California, may be canceled. 

It apears that by invitation No. B-6-57, issued October 30, 1956, the 
Marine Corps Supply Center advertised for sale 72 items of excess 
property. Included among those items was item No. 12, covering 
40,000 mattresses, cotton filled, the “Condition” of which was described 
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as “Unused, good.” Bids were invited for minimum quantities of 
500 mattresses. Hence, this was not a sale by lot, but by quantity. 
The invitation contained the usual “Inspection” and “Condition of 
Property” clauses incorporated into the terms of Standard Form 
114, Revised, August 1950, urging the bidders to inspect the property 
prior to bidding thereon, and disclaiming warranties as to “quantity, 
kind, character, quality, weight, size, or description,” but stating that 
the descriptions were based on the best information available. 

It is understood the mattresses were stored in one location and 
were packaged in burlap wrapped bundles stored in boxed pallets; 
also, that the exterior of the packages bore labels indicating the name 
of the original manufacturer. The bidders inspected the mattresses 
prior to submitting their proposals, but it is administratively re- 
ported that such inspections were limited to only a comparatively 
few mattresses which had been broken open from the bundles, and 
that the fact that the mattresses were actually renovated or rebuilt 
rather than new was not apparent upon such inspection. The four 
bidders here involved quoted varying prices and received awards of 
a total quantity of 33,500 mattresses. After the award, however, one 
of the bidders took a sample bundle of five mattresses and, after a 
detailed examination, found the mattresses instead of being “unused,” 
as described, had been renovated. This fact was aparently determi- 
nable only by ripping open seams and discovering small holes which 
appeared in the mattress covers where the original tying had been 
removed. Further inspection at the Supply Center revealed that 
approximately ninety percent of the mattresses were used and 
renovated. 

Under California law, renovated mattresses cannot be sold to resi- 
dents of that state until they have been completely sterilized, and 
the invitation expressly called the attention of bidders to the appli- 
cability of that law to used materials included in the sale. 

While it is true the property in question was offered for sale on 
an “as is,” “where is” basis, with an express disclaimer of warranty 
as to the “description” of the goods, the law nevertheless recognizes 
that the selling of a particular quantity of articles to be taken from 
a larger mass, so that the particular pieces to be delivered cannot 
be specifically identified at the time the sale is made, may impose 
upon the seller an obligation to deliver articles which conform to the 
provisions of the contract identifying the subject matter. See United 
States v. Koplin, 24 F. 2d 840. Also, considering the nature of the 
property involved in this instance and the fact that the true condition 
was apaprently not ascertainable by such inspection as reasonably 
could have been allowed, we believe that the purchasers bid under such 
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mistake, even though unilateral, as would be regarded by the courts 
as grounds for rescission of the contracts of sale. 

Accordingly, the contracts above identified may be canceled, and the 
bid deposits refunded to the purchasers. 

The papers which accompanied your letter of January 23, 1957, are 
returned herewith. 


[B-129766] 





Military Personnel—Quarters Allowance on Account of 
Lawful Wife—Common-Law Marriage of Parties After 
Divorce 
































Brief periods of intermittent cohabitation by an officer and his former wife after 
final divorce, and evidence that he held her out to his associates as his wife, 
does not consummate a valid common-law marriage under the laws of Florida 
so as to entitle the officer to basic allowance for quarters on account of a lawful 
wife. 

To Major Joe Robustellini, Department of the Air Force, February 
5, 1957: 


By letter dated October 16, 1956, the Air Force Finance Center, 
Denver, Colorado, forwarded to us your letter of September 5, 1956, 
with enclosures, requesting decision whether you are authorized to 
credit an officer in the United States Air Force with an increased 
basic allowance for quarters as for an officer with a dependent wife 
for the month of February 1955, under the circumstances set forth in 
the enclosures. 

Among the enclosures submitted with your letter, in addition to 
the officer’s several statements, are affidavits executed by the officer’s 
former wife and two other United States Air Force officers and a 
certified photostatic copy of a Final Judgment and Decree of Divorce 
in the case of the officer and his wife entered on September 2, 1952, in 
the Superior Court of Muscogee County, Georgia. 

The essential facts of the matter may be summarized briefly as 
follows: The officer and his wife were married in 1946. Early in 
1952, while the officer was stationed in Germany, they separated and 
his wife returned to the United States where she filed suit for divorce 
in the August 1952 Term of the Superior Court of Muscogee County, 
Georgia. The officer returned to the United States in May 1952 and 
from that time to December 1952 he was stationed at MacDill Air 
Force Base, Tampa, Florida. For about 50 days in February and 
March 1953 he was on temporary duty at that base. In September 
1952, while his wife was living in Evansville, Indiana, the officer re- 
ceived a certified copy of the above-mentioned divorce decree. By 
the terms of the decree the marriage between the parties was dissolved, 
each was given the right to remarry, and the plaintiff’s maiden name 
was restored. Subsequently they allegedly resided together in Tampa, 
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Florida, for several weeks at a time, in September and November 1952, 
and February 1953. It is alleged that several weeks after the divorce 
proceedings were instituted, the officer’s former wife requested her 
attorney to discontinue the action and that in September 1952, when 
the officer informed her that he had received a copy of the divorce 
decree, she told him that it was void inasmuch as she had requested dis- 
continuance of the action. It is also alleged that in February 1955 the 
former wife, desiring to marry another man, made inquiry of the 
Muscogee County Court relative to the initiation of divorce proceed- 
ings and was advised that she had been divorced from the officer since 
September 2, 1952. She then married another man. It is alleged 
further that during the ertire period from September 1952 to Febru- 
ary 1955 she used the name of her former husband, the claiming officer ; 
that the officer contributed approximately $200 a month for her 
support; and that for a time during that period she lived in a house 
at Hialeah, Florida, which had been purchased by the officer. The 
averment that the officer and his former wife resided together for 
several weeks at a time in September and November 1952 and Feb- 
ruary 1953 is corroborated by the affidavits executed by two officers 
of the Air Force, in which they aver that while stationed at MacDill 
Air Force Base, Tampa, Florida, during those months, they were 
introduced to the officer’s former wife by him as his wife and that 
these two held themselves out to these officers and to the public as 
man and wife. 

The officer received a basic allowance for quarters as for an officer 
with a dependent (lawful wife) from September 2, 1952, to February 
28,1955. The increased basic allowance for quarters paid to him for 
the month of February 1955, in the amount of $119.70, was collected 
from him in August 1956. 

On the basis of these facts the officer contends that his relations 
with his former wife subsequent to the divorce decree of September 2, 
1952, both believing that such decree was void, resulted in the consum- 
mation of a valid common-law marriage; that he should be allowed to 
retain the basic allowance for quarters paid to him for the period Sep- 
tember 2, 1952, to January 31, 1955, and that the amount collected 
from him in August 1956 should be refunded. 

Common-law marriages are recognized as valid in the State of 
Florida. AMarsicano v. Marsicano, 79 Fla. 278, 84 So. 156; Chaves v. 
Chaves, 79 Fla. 602, 84 So. 672. Under the laws of that State the 
two essentials to a valid common-law marriage are capacity of the 
parties and mutual consent, and it is well settled that under the com- 
mon law the marriage relation may be formed by words of present 
intent, per verba de praesenti. To constitute a valid marriage per 
verba de praesenti there must be an agreement to become husband and 
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wife immediately from the time when the mutual consent is given. An 
express future condition is absolutely fatal to a claim of marriage, and 
cannot be explained away by circumstances. Marriages “per verba 
de futuro cum copula” are not recognized in that State. United States 
v. Layton, 68 F. Supp. 247; Marsicano v. Marsicano, supra. In order 
to enter into a valid common-law marriage the parties must intend that 
their relationship as husband and wife be a permanent one and not 
a merely temporary living together so long as mutually convenient 
or desirable for the parties. Cornell v. Mabe (U.S. C. A. 5th Cir. 
Tex.), 206 F. 2d 514. To cohabit as man and wife means to live to- 
gether, to have the same habitation, so that where one lives, there will 
the other live also. It does not contemplate a mere sojourn, visit, or 
living together for a time. LeBlanc v. Yawn (Fla. 1930), 99 Fla. 
328, 126 So. 789. Occasional or intermittent cohabitation between the 
parties after divorce has been held to show only an illicit relation. 
O'Malley v. O’Malley, 46 Mont. 549, 129 P. 501. The requisites of 
common-law marriage between strangers are equally applicable to 
parties to a divorce who have resumed cohabitation. No presumption 
is indulged in favor of the legality of their cohabitation from the fact 
that their former relationship was legal rather than meritricious. 
Arnold v. Arnold, 255 Mich. 248, 238 N. W. 209; Annotation, 79 
A. L. R. 213. 

In the present case the evidence submitted in support of the alleged 
common-law marriage tends to show that the officer and his former 
wife lived and cohabited together in the State of Florida for a few 
weeks at a time in September and November 1952 and February 1953 
and that it was understood among some of their associates that they 
were husband and wife. The evidence fails, however, to show that 
at any time after the divorce the parties entered into an agreement be- 
tween themselves, either express or implied, to establish, renew, or 
continue their conjugal relations under the guise of a common-law 
marriage. In fact the evidence actually negatives such an intent 
in view of the intermittent and brief periods of cohabitation of the 
parties after the divorce which might just as well be construed as mere 
trial renewals of their marital relation with, perhaps, the intention to 
marry again in the future. It necessarily follows that they may not 
in any event be recognized as husband and wife so as to entitle the offi- 
cer to a basic allowance for quarters on account of a lawful wife after 
September 2, 1952. 

Accordingly, it is concluded that the officer may not be credited with 
an increased basic allowance fer quarters as an officer with a lawful 
wife for the month of February 1955. 

The enclosures with your letter are retained here. 
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[.B-129995} 


Overseas Employees—Transportation of Dependents—Re- 
turn of Dependent for Personal Reasons 


Upon an administrative determination that the return transportation of the wife 
of an overseas employee at the time of the death of her sister-in-law is required 
in the public interest for a compelling personal reason of a humanitarian or com- 
passionate nature, payment of the dependent’s one-way travel costs is proper; 
however, payment of per diem in lieu of subsistence incident to the transportation 
is not proper. 


To William L. Norfolk, National Labor Relations Board, February 
5, 1957: 


On December 5, 1956, you requested our decision concerning the 
propriety of certifying for payment a voucher in favor of the Pan 
American World Airways, Inc., for transportation furnished the wife 
of Mr. Salvatore Cosentino, Regional Director for the National Labor 
Relations Board, Santurce, Puerto Rico, under the facts and circum- 
stances hereinafter set forth. 

The purpose and justification for the transportation is described in 
your letter as follows: 


My wife’s sister-in-law died at child-birth under particularly distressing cir- 
cumstances. She left a two year old motherless child. My wife’s brother had 
married his wife, a resident of Mexico City, Mexico several years ago and was 
living with her in Chicago. My wife was informed by international call at the 
time of the death of her sister-in-law that both her parents had received a very 
bad shock. My wife’s parents are quite elderly, both nearing their 80th birth- 
day. My wife’s mother particularly is a frail semi-invalid. My wife is the only 
daughter and only member of her family available. As subsequent events demon- 
strated it was imperative that my wife be at her mother’s side during this shock- 
ing ordeal. Her mother required psychiatric shock therapy and still remains 
under the care of Dr. Warren G. McPherson. The motherless child was also to 
be taken care of as her brother transported his wife’s corpse back to Mexico City 
(where the family of the deceased resides) for burial purposes. 


The act of August 31, 1954, 68 Stat. 1008, 5 U. S. C. 73b-3, is, in 
pertinent part, as follows: 


Provided further, That expenses of transportation of the immediate family and 
shipment of household effects of any employee from the post of duty of such 
employee outside continental United States to place of actual residence shall be 
allowed, not in excess of one time, prior to the return of such employee to the 
United States, including its Territories and possessions, when the employee has 
acquired eligibility for such transportation or when the public interest requires 
the return of the immediate family for compelling personal reasons of a humani- 
tarian or compassionate nature, such as may involve physical or mental health, 
death of any member of the immediate family, or obligation imposed by author- 
ity or circumstances over which the individual has no control : 


Section 28 of the regulations promulgated by the Director, Bureau 
of the Budget, implementing the act of August 31, 1954, BuBud Cir- 
cular No. A-4, dated May 2, 1955, reads: 

An employee shall be allowed one-way transportation expenses for returning 


his immediate family and his household goods and persona: effects from his post 
of duty overseas to the place of his actual residence in tae continental United 
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States, its territories, or possessions prior to the employee’s return thereto (a) 
when the employee has acquired eligibility for return transportation by satis- 
factorily completing an agreed-upon period of service, or (b} when, under regu- 
lations prescribed by the head of the department concerned, it is determined that 
the public interest requires the return of the immediate family for compelling 
personal reasons of a humanitarian or compassionate nature, such as may in- 
volve physical or mental health, death of any member of the immediate family, 
or obligations imposed by authority or circumstances over which the individual 
has no control. * * * 

We understand that the instructions promulgated by the National 
Labor Relations Board do not specifically define the class of cases 
where the public interest requires the return of the immediate family 
for compelling reasons of a humanitarian or compassionate nature. 
However, upon informal inquiry we have received information that 
the Board will approve the transportation of Mrs. Cosentino as in the 
public interest unless we should rule that her case does not come within 
the quoted statutory provision. 

The term, “immediate family,” as defined in Executive Order No. 
9805, November 25, 1946, as amended, expressly excludes the parents 
of the spouse of an employee. However, the language in the second 
proviso quoted above, following the term “such as,” is construed as 
descriptive only and not as a limitation upon the authority of an ad- 
ministrator to allow transportation expenses when he determines that 
“the public interest requires the return of the immediate family for 
compelling personal reasons of a humanitarian or compassionate 
nature.” See page 31, Hearings before a Subcommittee of the Com- 
mittee on Government Operations, House of Representatives, 83d Con- 
gress, 2d Session, on H. R. 179. Accordingly, if the appropriate 
official of the National Labor Relations Board—who, we have been 
advised informally, is the Director, Division of Administration—de- 
termines that the public interest required the return of Mrs. Cosentino 
from San Juan to Chicago for a compelling personal reason of a 
humanitarian or compassionate nature, we will raise no objection to 
the payment of her one-way transportation costs (including taxicab 
fares to and from terminals) between such points. 

Under the second proviso of the act of August 31, 1954, one-way 
transportation only is authorized and the employee is required to 
bear the expense of his wife’s return transportation from Chicago to 
San Juan. The amount involved should be collected. Moreover, since 
Public Law 737 authorizes the payment of transportation expenses 
only on account of dependents’ travel, there is no proper basis upon 
which per diem in lieu of subsistence would be payable incident to 
the transportation here involved. 

In answer to your further question concerning the effect of the 
emergency transportation furnished Mrs. Cosentino upon her right 
to return transportation without expense to her husband when he 
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returns on “reemployment leave,” we ruled in our decision of July 5, 
1956, B-127919, 36 Comp. Gen. 10, that return transportation allowed 
a member of an employee’s immediate family for humanitarian or 
compassionate reasons precludes the allowance of further return trans- 
portation for that member when the employee returns on reemploy- 
ment leave incident to completion of his tour of duty. 

Regarding the voucher transmitted with your letter, the tariffs on 
file in our Office show that on October 14, 1956, the round-trip coach 
(tourist) fare for the transportation furnished was $186.60 and 
accordingly the voucher properly may be certified for payment only 
in that amount. 

The voucher is returned herewith. 


[B-129880] 


Military Personnel—Pay—Retired—Fleet Reserve—A bad 
et al. v. United States 


The interpretation by the Court of Claims in Abad et al. v. United States, decided 
October 2, 1956, that the phrase “after more than 16 years of service” in section 
208 of the Naval Reserve Act of 1988, 34 U. S. Code 854g, was not intended to pre- 
clude transfer to the Fleet Reserve of a Naval enlisted man who had exactly 16 
years’ service is a tenable one and will be followed in the settlement of similar 
claims. 26 Comp. Gen. 804, modified. 


To the Secretary of the Navy, February 6, 1957: 


In our decision of April 24, 1947, 26 Comp. Gen. 804, 809, we held 
that a Navy enlisted man who had transferred to the Fleet Reserve 
under section 203 of the Naval Reserve Act of 1938, 34 U. S. C. 854b, 
with exactly 16 years’ naval service may not be considered as having 
transferred thereto “after more than 16 years’ service” within the 
meaning of section 208 of that act as added by section 3 of the act of 
August 10, 1946, 60 Stat. 994, 34 U. S. C. 854g, so as to be entitled to 
count thereunder active duty performed as a fleet reservist after July 1, 
1925, in the computation of retainer or retired pay when in an inactive 
duty status. The Court of Claims, in the case of Liberty v. United 
States, 120 C. Cls. 274, similarly held that section 208 applied only 
to members of the Fleet Reserve who had completed more than 16 
years of active service when they transferred to the Reserve and not 
to those who transferred with exactly 16 years’ service. 

Recently, in the case of Hermogenes Abad et al. v. United States 
(case of Mary Agnes Bracher, Administratrix of the Estate of Walter 
Evans Bracher, Plaintiff No. 43), No. 49667, decided October 2, 1956, 
the Court of Claims stated that the Liberty case was wrongly decided 
and held that in view of the general purpose and effect sought to be 
attained by Congress in enacting section 208, cited above, the use of 
the phrase “after more than sixteen years’ service” was inadvertent 
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and that exactly 16 years’ service, being sufficient for transfer to the 
Fleet Reserve, also met the requirements of section 208. 

We have been furnished a copy of a letter to the Department of the 
Navy from the Assistant Attorney General, Civil Division, dated 
November 23, 1956, in which it is stated that “No further proceedings 
will be taken with respect to the judgment entered in the above-entitled 
[Bracher] case on October 2, 1956, to the effect that the plaintiff is 
entitled to recover.” In view of such statement and since the conclu- 
sion reached in the court’s opinion in the Bracher case is not an unten- 
able one, we will follow the court’s decision of October 2, 1956, as a 
precedent in the settlement of similar claims, and the portion of the 
decision of April 24, 1947, 26 Comp. Gen. 804, 809, relating to this 
matter, will no longer be followed. 


[B-130074] 


Departments and Establishments—Heads—Council of Eco- 
nomic Advisers—Salary Payment Basis 

The Council of Economic Advisers as distinguished from the chairman is con- 
sidered the head of the agency, and, therefore, the salary of each member is for 
computation on a semimonthly basis as provided in 5 U. 8. Code 84 for heads 
of departments and agencies who are exempt by 5 U. S. Code 902 from the 
biweekly salary provisions in the Classification Act of 1949. 

To E. Jeanne Mulloy, Executive Office of the President, February 
6, 1957: 


Your letter of December 12, 1956, requests our decison whether the 
enclosed voucher in favor of Mr. Walter W. Stewart, a former member 
of the Council of Economic Advisers may be certified for payment. 
The voucher is for $468.97 and represents the difference between pay- 
ments actually made on a biweekly basis and the amount which would 
have been paid if payments had been made on a semimonthly basis. 
The difference in salary arises in this case because of periods of leave 
without pay—the daily rate being less under the semimonthly payment 
plan. 

The pay of Federal employees is covered by the provisions of 5 
U.S.C. 901 which apply generally to all civilian officers and employees 
in or under the executive branch of the Government, including Govern- 
ment-owned or controlled corporations. See 5 U.S.C. 944 for method 
of computation of their pay. Certain exemptions from the coverage 
of section 901 are listed in 5 U. S. C. 902 one of which exempts the 
heads of departments or of independent establishments or agencies of 
the Federal Government. When the salary of those officials “is annual 
or monthly” it is computed in accordance with 5 U. S. C. 84. 

The Council of Economic Advisers to the President was originally 
created by the Employment Act of 1946, 60 Stat. 24, 15 U.S. C. 1023. 
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Section 4 (a), 15 U. S. C. 1023 (a), limits the composition of the 
Council to three members who shall be appointed by the President, by 
and with the advice and consent of the Senate. The President desig- 
nates one of the members as chairman and one as vice chairman. Par- 
agraph (b), 15 U. S. C. 1023 (b), authorizes the Council to employ 
and fix the compensation of specialists and other experts and to employ 
other officers and employees as may be necessary for carrying out its 
functions. Paragraph (c), 15 U. S. C. 1023 (c), prescribes the duty 
and function of the Council, and paragraph (d), 15 U. S. C. 1023 (d), 
requires the Council to make an annual report to the President. 

The above-cited statute clearly vests the management and control 
of the Council in its three members, and the duties and responsibilities 
thus imposed upon the Council are the duties and responsibilities of 
all the members of the Council acting as a body. Therefore, no one 
member may exercise any greater authority than that exercised by 
the other members concerning the management, control, and policies of 
the Council, notwithstanding one of the members has been designated 
as Chairman. Hence, under the original 1946 act the Council itself, 
and not its Chairman is the head of the agency within the meaning of 
5 U.S.C. 902. 

Reorganization Plan No. 9 of 1953, 67 Stat. 644, 5 U. S. C. 1332-15, 
effective August 1, 1953, made the following changes in the functions 
and responsibilities of the Council: 

The functions vested in the Council of Economic Advisers by section 4 (b) 
of the Employment Act of 1946 (60 Stat. 24), and so much of the functions vested 
in the Council by section 4 (c) of that Act as consists of reporting to the Presi- 
dent with respect to any function of the Council under the said section 4 (c), 
are hereby transferred to the Chairman of the Council of Economic Advisers. 
The position of vice chairman of the Council of Economic Advisers, provided for 
in the last sentence of section 4 (a) of the said Act, is hereby abolished. 

The actual effect of the Reorganization Plan was to abolish the 
position of vice chairman and to vest the chairman of the Council with 
broad authority for the general administrative and management func- 
tions of the Council, including the reporting to the President on the 
functions of the Council. The Plan, as we see it, did not affect the 
duties and responsibilities of the Council, imposed upon it by the 
original act, to analyze and interpret economic developments, to ap- 
praise programs and activities of the Government, and to formulate 
and recommend national economic policy to promote employment, 
production, and purchasing power under free competitive enterprise. 
Therefore, while the Reorganization Plan imposes upon the chairman 
the responsibility for the general administrative and management 
functions of the Council, the duties and responsibilities otherwise 
vested in each member of the Council are equal under the statute. 

Accordingly, under the Reorganization Plan, the Council itself, and 
not its chairman, remains the head of the agency within the meaning 
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of 5 U. S. C. 902—compare 25 Comp. Gen. 467—and the pay of Mr. 
Stewart is for computing in accordance with 5 U.S. C. 84. 

The voucher which, together with related papers, is returned here- 
with, may be certified for payment if otherwise correct. 


[B-130389] 


Contracts—Mistakes—Price Adjustment 


The signing of a notice of acceptance of a Government purchase order and the 
delivery of the material by a contractor who, upon receipt of the purchase order, 
promptly alleged that an error in price had been made in the quotation requested 
by the Government, do not constitute a bar to the favorable consideration of the 
contractor’s claim for a price increase. 


To the Secretary of the Army, February 6, 1957: 


Reference is made to letter dated January 16, 1957, from the Assist- 
ant Secretary (Logistics), requesting a decision as to whether relief 
may be granted to Flournoy and Gibbs, Toledo, Ohio, under Purchase 
Order No. O. I. 2300-G-56, dated April 20, 1956, on account of an 
error alleged to have been made in the bid upon which the purchase 
order is based. 

It appears that the Assistant U. S. Army Safety Director, Deputy 
Chief of Staff for Personnel, was desirous of conducting a safety 
campaign on Army posts and in connection therewith requested the 
National Conference of State Safety Coordinators (Flournoy and 
Gibbs, Public Relations) for a special price to the Government on a 
large number of “Slow Down And Live” posters. By letter dated 
March 13, 1956, the Assistant Safety Director was advised that 
20,000 of such posters, size 17’’ x 22’’, could be furnished at a price 
of $102.90 per thousand. The Quartermaster General transmitted a 
requisition to the Philadelphia Quartermaster Depot to purchase 
20,250 of the posters. It was stated in the requisition that Flournoy 
and Gibbs, Toledo, Ohio, was the sole source of supply and the esti- 
mated cost was stated as $2,083.75, which was based on the price of 
$102.90 per thousand quoted by Flournoy and Gibbs. 

On April 5, 1956, the Philadelphia Quartermaster Depot sent a 
request for Quotation (Form DD 747) to Flournoy and Gibbs for 
20,250 of the posters to be delivered to various destinations. In reply 
dated April 9, 1956, Flournoy and Gibbs submitted a quotation of 
$88 per thousand, which would produce a price of $1,762 for the 
quantity specified. On April 20, 1956, Purchase Order No. O. I. 
2300-G-56 (Form DD 738-2) was issued to Flournoy and Gibbs for 
20,800 posters at $88 per thousand. There was transmitted with the 
Purchase Order PQMD Form 6673 entitled “Contractor’s Notice of 
Acceptance of Purchase Order” which provided “the undersigned 
contractor hereby accepts the subject purchase order and agrees to 
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perform the same,” and on the face of the order there appeared the 
statement: “The Government may, at its option, cancel this Purchase 
Order, unless the attached acceptance, executed in duplicate, is 
received by this Depot not later than 27 April 1956.” 

On April 30, 1956, an undated letter was received from the National 
Conference of Safety Coordinators, Promotional Office (Flournoy and 
Gibbs) , acknowledging receipt of the purchase order and advising that 
an error had been made in the quotation of $88 per thousand fur- 
nished on April 9, 1956. It was stated that the $88 per thousand repre- 
sented only the cost of printing and that the price should have been 
$102.90 as was quoted in the letter of March 13, 1956, to the Assistant 
U. S. Army Safety Director, Deputy Chief of Staff for Personnel, 
Washington, D. C. 

On May 1, 1956, a purchasing agent of the Philadelphia Quarter- 
master Depot called the bidder by telephone and discussed the matter 
concerning the alleged error. A transcript of the call shows that the 
bidder was advised that no one at that level had the authority to 
modify an award because of a mistake made by the bidder in a written 
quotation and that a procedure must be followed whereby all evidence 
surrounding the situation, was required to be submitted to the Office 
of the Quartermaster General or the Comptroller General. In re- 
sponse to the bidder’s direct question as to what he should do with 
the Certificate of Acceptance he was advised to sign it and return it 
tothe Depot. The bidder stated that he would do so, but would attach 
a statement that it was being signed under protest. The bidder was 
then advised that upon receipt of the documents action would be 
initiated to process the request for a corrected award and that, in the 
meantime, he should start performance under the contract. 

The Notice of Acceptance was signed by Flournoy and Gibbs under 
protest and the posters were furnished. The contractor submitted 
certain evidence in support of the alleged error which, together with 
the circumstances involved, appears to leave no room for doubt that 
an error was made in the quotation of April 9, 1956, as alleged. 

In the letter of January 16, 1957, the Assistant Secretary (Logis- 
tics) states that “DD Form 747 ‘Request for Quotation’, as used in the 
instant procurement, was not designed as a medium to solicit offers 
from vendors for the purpose of issuing a purchase order as an accept- 
ance and the Army Procurement Procedure is being revised accord- 
ingly.” We are in agreement, since the form 747 fails to incorporate 
even by reference the terms and conditions contained in the purchase 
order, which therefore cannot be construed to constitute an unquali- 
fied acceptance of the quotation. In addition, in the order under con- 
sideration the quantity was changed from 20,250 to 20,800. 
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A memorandum dated November 16, 1956, by the Quartermaster 
General concerning the matter is, in part, as follows: 


6. There appears to be some question as to whether or not the quotation of the 
contractor constituted an offer, which was accepted by the issuance of the pur- 
chase order, thereby creating a contract. The courts have frequently held that 
price quotations by a supplier even where communicated to only one person 
do not constitute an offer, although the general rule appears to be that where 
the property to be sold is accurately defined and an amount is stated as the puiice 
in a communication made to one person individually, there is an offer to sell 
the property described at the price stated. (1 Williston on Contracts 27). In 
the present case two facts argue against the submission of the quotation and 
the issuance of the purchase order as constituting a contract; first, the purchase 
order was not in the exact terms of the quotation in that the quotation was for 
20,250 and the order for 20,800; second, the use of the Notice of Acceptance, 
whereby the vendor “accepts the subject purchase order and agrees to perform 
the same” appears to indicate that the Government regarded the quotation as 
preliminary negotiation and the purchase order as to an offer to buy rather than 
an acceptance of the vendor’s offer to sell. Under such a construction had the 
vendor refused to accept the purchase order or to furnish the supplies, no contract 
would have resulted. Even if the quotation is regarded as an offer and the issu- 
ance of the purchase order as an acceptance, the vendor, had he refused to 
perform, might have been able to secure a rescission of the contract (Moffett 
v. Rochester, 178 U. S. 373). However, he elected to furnish the supplies and 
the fact that he executed the Notice of Acceptance subject to an allegation of 
mistake would not appear to entitle him to be paid any amount in addition to 
the bid price. (Board of Trustees of National Training School for Boys v. O. D. 
Wilson Co., 133 Fed. (2) 399; 25 CG 536). Further, it does not appear that the 
action by the Government’s representatives in insisting that the notice be 
returned and that deliveries be made was sufficient to constitute a representa- 
tion by the Government that the mistake would be corrected (Cf. Rappoli v. 
U.8., 98 Ct Claims 499). 


We agree that under the circumstances here involved there would 
be no contract if the contractor had refused to sign the “Contractor’s 
Notice of Acceptance of the Purchase Order” or to deliver the articles 
ordered. However, we do not agree that the contractor, in this case, 
by signing the Notice of Acceptance and performing forfeited all 
rights that he had prior thereto. 

In the National Training School case, supra, the contractor re- 
quested permission to withdraw his bid prior to award on account of 
an error alleged to have been made in the bid. The request was 
considered and denied and the bid was accepted and the contractor 
was advised that his bid bond would be forfeited if he failed to per- 
form. At that point it was up to the contractor to elect either to 
perform or to stand upon his legal rights. He chose to perform and 
it was held that he could not then repudiate the contract and recover 
as if there had been none. In the case reported in 25 Comp. Gen. 
536, referred to in the above quoted memorandum, the bids were sub- 
mitted and accepted and thereafter the bidder alleged error. The 
bidder was advised by the contracting office that since the bids had 
been accepted the requested price revision could not be considered by 
that office; that the contracts should be signed and that if further 
consideration of the error was requested it would have to be taken up 
with higher authority. The bidder executed the contracts and in- 
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dicated thereon that they had been executed subject to appeal to the 
Comptroller General of the United States. The holding in that case 
denying the claim was not based on the bidder’s having executed the 
contracts, but rather on the basis that the acceptance of the bids 
in good faith, without notice of the probability of error, had con- 
summated valid and binding contracts. 

In the circumstances of the instant case, where error was alleged 
and established promptly upon receipt of the purchase order and 
prior to the consummation of a valid and binding contract, we do not 
feel that the signing of the Notice of Acceptance and performance, 
after being advised that the error would be considered, should con- 
stitute a bar to the consideration of the claim. Accordingly, payment 
may be made to Flournoy and Gibbs on the basis of $102.90 per 
thousand for the posters furnished. 

One set of the papers forwarded with the letter of January 16, 
1957, is returned. The other set is being retained here. 


[B-130407] 


Contracts—Mistakes—Price Adjustment—Price Prorated 
on Basis of Smaller Quantity 


A price adjustment due a contractor whose bid, based on a four-ounce package 
rather than a six-ounce package as specified in the invitation, was accepted 
without verification, even though it was far outside the range of other bids, is 
limited to the difference between the low bid prorated on the basis of a four- 
ounce package and the next low bid prorated on the same basis, notwithstanding 
that the Government sold the product at the higher original bid price. 


To the Secretary of the Army, February 7, 1957: 


Reference is made to letter dated January 17, 1957, with enclosures, 
from the Assistant Secretary (Logistics), who requests a decision 
regarding an error Cudahy Brothers Company, Cudahy, Wisconsin, 
alleges it made in its bid. 

Invitation MA 30-145-57-4, dated July 6, 1956, solicited bids for 
25 different cold cut items in 6-ounce packages and requested that the 
bidder should indicate if the package offered was other than 6 ounces. 
On item 3, cooked ham, the award was made to the lowest bidder, 
Cudahy Brothers Company, who had bid $.34 per package. The bids 
per package of the five other bidders were $.46, $.48, $.51, $.573 and 
$.60. By letter dated August 16, 1956, the contracting officer advised 
the contractor that contrary to the terms of the invitation and the bid 
it had been delivering 4-ounce, instead of 6-ounce, packages, and 
that while the packages were acceptable an adjustment in price 
would be made. By letter dated August 23, 1956, the contractor 
alleged error in that it intended to bid on 4-ounce packages as that 
was the only size it allegedly produced. Further, it was alleged that 





586 DECISIONS OF THE COMPTROLLER GENERAL [36 


the large discrepancy in price between the low bid and the next lowest 
and the rising trend of the ham market should have indicated that 
the bid on a 6-ounce package was not intended. Also in its letter 
dated November 5, 1956, the contractor stated that it never manu- 
factured nor contemplated the manufacture of a 6-ounce package. 
The contractor explained the error by the fact that all the other items 
on which it bid are prepared in 6-ounce packages and inadvertently 
that size was quoted for the cooked ham. Enclosed with the letter 
was the contractor’s “sliced luncheon meat specialties” price sheet 
which lists cooked ham in 4-ounce packages only. In the contracting 
officer’s findings, dated November 14, 1956, it is stated that 996 4-ounce 
packages of cooked ham were received and sold to Commissary patrons 
at $.34 per package. 

The contractor’s bid was far outside the range of the other prices 
quoted. In these circumstances, the acceptance of the bid should 
not have been made without requesting verification and the contractor 
is entitled to payment of its claim. However, there is no legal au- 
thority for payment of any amount in excess of the next low bid. 

Accordingly, the contractor may be paid the difference between 
$.2267 per 4-ounce package and the equivalent price of $.3067 for 4 
ounces based on the quotation of the next low bidder, suggested in the 
letter of December 11, 1956, from the Superintendent, United States 
Military Academy, to the Deputy Chief of Staff for Logistics, Depart- 
ment of the Army. A reference to this decision should be made on 
the voucher covering the additional payment. 

The enclosures received with the letter of January 17 are returned 
herewith. 


[B-130010] 


Military Personnel—Pay—Retired—Survivors’ Annuity 
Elections—Time for Making—Correction of Records 


Former members of the uniformed services whose records are corrected to bring 
them within the disability retirement provisions of Title IV of the Career Com- 
pensation Act of 1949 may have not more than thirty days from the date of 
notification of the award of retired pay to make a survivors’ annuity election 
under the Uniformed Services Contingency Option Act of 1953, and, in the 
absence of a showing of the actual date of notification, an election of the method 
of computation of retired pay under Title IV will be considered as evidence of 
notice of the award of retired pay for purposes of determining the 30-day time 
limit. 


To Lieutenant Colonel C. W. Griffin, United States Air Force, Febru- 
ary 8, 1957: 


Reference is made to your letter of October 12, 1956, requesting 
decision whether you are authorized to make payment on a voucher, 
transmitted therewith, stated in favor of Lieutenant Colonel John P. 
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Callan, United States Air Force, Retired, representing refund of de- 
ductions made from his retired pay for the period April 1, 1956, to 
September 30, 1956, on the basis of an election under the Uniformed 
Services Contingency Option Act of 1953. 

It appears that on January 31, 1956, the Assistant Secretary of 
the Air Force, upon recommendation of the Air Force Board for the 
Correction of Military Records, directed that Colonel Callan’s rec- 
ords be corrected to show that he was relieved from active duty March 
31, 1954, and that his name was placed on the Temporary Disability 
Retired List on that date with entitlement to retired pay effective 
April 1, 1954, under the provisions of Title IV of the Career Com- 
pensation Act of 1949, 37 U. S. C. 271; and that on February 1, 1956, 
a copy of the directive of January 31, 1956, was forwarded to Captain 
Callan with a letter advising him that his records would be corrected 
and that he would be informed when this action had been taken. It 
further appears that on March 30, 1956, Colonel Callan executed an 
election, under Title IV of the Career Compensation Act of 1949, 
to receive retired pay computed on the percentage of his disability. 
Also, it appears that on April 6, 1956, the Department of the Air 
Force advised Colonel Callan that his military records had been cor- 
rected in accordance with the directive of January 31, 1956, and that 
any election he might desire to make under the Uniformed Services 
Contingency Act of 1953 was required to be postmarked within 30 
days after April 6, 1956. It further appears that on April 16, 1956, 
the officer executed a form electing, under the above act, to receive 
reduced retired pay in order to provide an annuity, upon his death, 
payable to his widow and children. It appears that Colonel Callan 
had less than 18 years’ service for basic pay purposes on March 31, 
1954. 

Section 3 (a) of the Uniformed Services Contingency Option Act 
of 1953, as amended by the act of April 29, 1954, 68 Stat. 64,37 U.S. C. 
372, provides, in pertinent part, that: 

An active member may elect, prior to the completion of eighteen years of 
service which is creditable in the computation of active-duty pay in the uni- 
formed service of which he is a member, to receive a reduced amount of any 
retired pay which may be awarded him as the result of service in his uniformed 
service in order to provide one or more of the annuities specified in section 4, 
payable after his death in a retired status to his widow, child, or children, if 
such widow, child or children are living at the date of his retirement. Where the 
active member is awarded retired pay by his uniformed service for physical dis- 
ability prior to the completion of the eighteen years of service, the election may 
be made at the time of retirement. An active member who has heretofore 
completed the eighteen years of service may make this election within one year 
after the effective date of this Act. * * * A person who is a former member on 
the effective date of the Act [November 1, 1953], and who is thereafter awarded 


retired pay by a uniformed service may make the election at the time he is 
awarded that pay. 


In our decision of May 11, 1955, B-122198, 34 Comp. Gen. 582, 
referred to in your letter, there were considered the cases of two 
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officers whose military records had been corrected in 1954 so as to 
show retirement for physical disability upon relief from active duty 
in 1946 and 1947, respectively. One officer attempted, 69 days after 
he was notified of the award of retired pay to him to exercise an 
election under the Uniformed Services Contingency Option Act of 
1953. The other made such an attempt 92 days after he was notified of 
his award of retired pay. 
It was said in the decision of May 11, 1955, that : 


In construing the statute here involved, we are inclined to view the phrase 
[at the time] as having been used in the somewhat more liberal sense of meaning 
at or about the time of the award of retired pay or within a short time after 
such award. Otherwise, a person who was a “former member” on November 1, 
1953, and who might thereafter be awarded retired pay, or a person retired for 
physical disability prior to the completion of 18 years of service, would be re- 
quired to make his election on the day he is awarded retired pay or be forever 
barred from making it. However, since other classes of persons coming under 
the act were expressly given a limited period of 180 days after November 1, 1953, 
in which to make elections, it seems reasonably plain that it would not be con- 
sistent with the legislative intent to construe the phrase “at the time,” appearing 
in the same section of the act, in such a way as to allow members or former 
members whose cases are subject to that phrase a period equal to one-half or 
one-third of 180 days, after award of retired pay, in which to make their elections. 
Thus, we must hold that a period of 60 days or more, after award or retired pay, 
would be too long a period to allow such persons for the purpose of making their 
elections. In fact, it is our opinion that there would be grave doubt that any 
time in excess of 30 days after the award of retired pay to one of such members 
or former members reasonably could be allowed him, consistently with the 
language and the purpose of the statute, in which to make an election under the 


statute. ** * 

Accordingly, it was held that as the officers concerned had attempted 
to elect 69 and 92 days after notice of the award of retired pay, their 
elections could not be considered valid. 


Regulations of the Secretary of Defense, cited in your letter, are 
published in Code of Federal Regulations, Title 32 (Revised 1954), 
sections 46.203 (c) and (e) as follows: 


(c) An active member retired for physical disability who is awarded retired 
pay after November 1, 1953, and prior to the completion of eighteen years service 
may make an election to receive a reduced amount of any retired pay which may 
be awarded him by his uniformed service in order to provide one or more of the 
annuities as specified in §§ 46.201 and 46.202 payable after his death in a retired 
status to or on behalf of his surviving widow, child, or children. The election 
of contingency options by such member shall be submitted not later than the 
time he selects the method of computation of retired pay. 

- . * 7 * o * 

(e) A person who is a former member on November 1, 1953, and who is there- 
after awarded retired pay by a uniformed service may make such election. In 
order to be effective, the election must be made at the time he is awarded retired 


pay. * * * 

It is our view that the words “not later than the time,” as used 
in section 46.203 (c), above, should be construed, as were the words 
“at the time” in the decision of May 11, 1955, to mean “at or about the 
time,” particularly since section 46.203 (e) of the regulations, author- 
izing elections by certain former members, provides that an election by 
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such a former member shall be made “at the time he is awarded retired 
pay.” On that basis, Colonel Callan had a period of not more than 30 
days from the date of notification of his award of retired pay in which 
he could make an election under the Uniformed Services Contingency 
Option Act of 1953. He exercised an election as to computation of his 
retired pay on March 30,1956. He then must have had sufficient notice 
of the award of such pay to enable him intelligently to determine 
whether he wished to elect an option or options under the Uniformed 
Services Contingency Option Act of 1953. He made such an election 
of options on April 16, 1956, less than 30 days after March 30, 1956. 

Accordingly, such election was valid and deductions properly have 
been made from the officer’s retired pay. It follows that payment on 
the voucher, which is retained in this Office, is not authorized. 


[B-129694] 


Civilian Employees in Travel Status—Subsistence—Per 
Diem—Annual and Sick Leave—Nonworkdays 


The restrictions in paragraph 45a (now renumbered 6.3) of the Standardized 
Government Travel Regulations against the payment of per diem for nonwork- 
days following annual leave taken by employees in a travel status are inapplicable 
to paragraph 45c (now renumbered 6.5) which authorizes continuance of per 
diem during a period of illness or incapacity without regard to nonworkdays, 
provided satisfactory evidence is submitted with the travel voucher showing 
the nonworkday quarter in which the illness or incapacity began. 


Employees who, while in a travel status, take annual leave on Friday afternoon 
and sick leave on the following Monday are not entitled to per diem after 6: 00 
p. m. Friday, unless the employees established when their illness or incapacity 
began and that it continued through the workday Monday, and then payment 
of per diem is authorized from the quarter day in which the illness or incapacity 
began. 


To the Secretary of the Navy, February 11, 1957: 


In letter dated October 29, 1956, the Assistant Secretary (Personnel 
and Reserve Forces) requests our decision regarding the correctness 
of the interpretation placed on the provisions of paragraphs 45a and 
45¢ of the Standardized Government Travel Regulations in our In- 
formal Audit Inquiry No. 6-Q0019 dated April 16, 1956. 

The Assistant Secretary presents two specific questions for decision, 
as follows: 

a. A traveler takes eight hours annual leave on Friday, November 4 and 


eight hours sick leave on Monday, November 7 [1955]. Is per diem allowable 
for November 5 and 6? 


b. A traveler takes annual leave for the last hour of the work day on Friday, 
November 4 and sick leave for eight hours on Monday, November 7 [1955]. Is per 
diem allowable for November 5 and 6? 

The record shows, however, that the traveler in “a”, Raymond G. 
Baron, actually was absent on annual leave from 4 hours of November 
1 through November 4, which was followed by the nonworkdays 
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November 5 and 6, Saturday and Sunday, and by the sick leave in 
question on November 7, Monday. The facts in the case of the other 
traveler, Michael Zymaris, are as stated in “b”. 

Such questions, and our auditor’s inquiry concern the provisions in 
paragraphs 45a and 45¢ (now renumbered as 6.3 and 6.5a) of the 
Standardized Government Travel Regulations, as amended July 28, 
1955, as follows: 

a. Except as stated below, if the time that leave of absence begins or termi- 
nates is within the traveler’s prescribed hours of duty, per diem in lieu of sub- 
sistence expenses will terminate at the beginning of the next quarter day, or 
begin with the quarter day during which the leave of absence terminates. If 
leave of absence does not begin or terminate within the traveler’s prescribed 
hours of duty, the traveler will be entitled to per diem in lieu of subsistence 
expenses until midnight of the last day preceding the leave of absence and from 
12:01 a. m. of the day following the leave of absence. A traveler will be 
considered to be in subsistence status on nonwork days unless he returns to 
his official station or unless such nonwork day is immediately preceded and 
followed by leave of absence. Provided, That per diem in lieu of subsistence 
may not be paid for more than two nonwork days where the leave of absence 
is immediately preceded and followed by nonwork day(s). Fractional leave 
of absence wholly within a day, where for half of the prescribed working hours 


or less, will be disregarded for subsistence purposes; where it exceeds half of 
the prescribed working hours no subsistence will be allowed. * * * 


= * * * * * 7 

c. Whenever a traveler takes leave of absence of any kind because of being 
incapacitated due to his illness or injury, not due to his own misconduct, the 
prescribed per diem in lieu of subsistence, if any, shall be continued for periods 
not to exceed 14 calendar days (including fractional days) in any one period 
of absence unless, under the circumstances in a particular case, a longer period 
is approved. * * * 

The first quoted sentence of paragraph 45a relates to absence from 
travel status of more than one workday; whereas the last sentence 
relates to absence only during part of a day, the beginning or termina- 
tion of which either falls within or coincides with the beginning or 
ending of that workday. The per diem in lieu of subsistence is 
computed on the basis of the calendar day quarters, whereas leave of 
absence is computed according to the actual hours of the workday. 
Thus, since these employees began their annual leave during the 
afternoon hours of a workday, their entitlement to per diem ceased 
at 6 p. m. of such workday subject, however, to any benefits that 
might arise by virtue of paragraph 45c. Having in mind that para- 
graph 45¢ authorizes continuance of per diem during a period of 
illness or injury without regard to nonworkdays, our view is that 
paragraph 45¢ overcomes the nonworkday restrictions in paragraph 
45a to the extent that satisfactory evidence is submitted with the 
travel voucher showing the nonworkday quarter in which the em- 
ployee’s illness or incapacity began. In the absence of such evidence, 
paragraph 45a controls, and payment of per diem for the nonworkdays 
would not be proper. 

In line with the foregoing conclusion, you are advised that if these 
employees establish that their illness or incapacity began during the 
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last quarter (6 p. m. to midnight) of a workday or during a particular 

quarter-day of one of the nonworkdays (Saturday or Sunday) and 

that such illness or incapacity continued through the workday period 

of Monday, they would be entitled to per diem under paragraph 45c 

beginning with the quarter-day in which the illness or injury occurred. 
The questions presented are answered accordingly. 


[B-130212] 


Jury Fees—Witness Fees—Postal Employees—Disposi- 
tion—Postal Revenues and Miscellaneous Receipts 


In view of the broad language of section 3 of the act of June 29, 1940, 5 U. S. 


Code 30p, State court jury fees recovered from postal employees may be deposited 
into postal revenues. 


Witness fees recovered from Federal employees appearing in State courts on 
behalf of the Federal Government, unlike jury fees, are not covered by the 
act of June 29, 1940, 5 U. S. Code 30p, and, therefore, such fees must be deposited 
into miscellaneous receipts of the Treasury. 


To the Postmaster General, February 13, 1957: 


In a letter dated December 28, 1956, reference 800, the Acting Post- 
master General requested our decision whether there would be objec- 
tion to the Department issuing instructions that the fees recovered 
from the departmental and field postal employees because of State 
court jury service or as witnesses on behalf of the Government be 
deposited as postal revenues. 

Regarding jury fees the letter points out that the proposed disposi- 
tion of the sums so recovered would seem to be in accord with the 
provisions of section 3 of the act of June 29, 1940, 54 Stat. 689, 5 
U. S. C. 30p, and with certain of our decisions cited in the letter 
which, while dealing generally with the question, have not ruled on 
the specific point. 

Section 3 of the 1940 act reads as follows: 

There shall be credited against the amount of compensation payable by the 
United States to any employee specified in section 1 for such period as such 
employee may be absent on account of jury service in the court of any State 


any amounts which such employee may receive from such State on account of 
such jury service. 


The only statement appearing in the legislative history concerning 
section 3 is contained in Senate Report No. 1866, 76th Congress, 3d 
Session and reads as follows: 


Section 3 provides that any pay received for jury service in State courts shall 


be charged or deducted from the regular pay of such employee from the United 
States. 


Our decision in 20 Comp. Gen. 279, suggests that recoveries of jury 
fees should be deposited into a receipt account of the general fund. 
While the deposit of the jury fees into a receipt account of the general 
fund cannot be deemed to be erroneous we feel that the language of 

427142 O—57 40 
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section 3 of the act read in the light of the portion of the Senate 
Report just quoted is sufficiently broad to permit the depositing of 
such recoveries into postal revenues. Hence there is no legal objection 
to depositing such recoveries into postal revenues should you so desire. 

The 1940 statute does not relate to absences of employees appearing 
as witnesses and therefore witness fees recovered in proper cases 
should be deposited into miscellaneous receipts as directed in our 
decisions, 23 Comp. Gen. 628 and 15 id. 196. 


[B-130426] 


States—Payments in Lieu of Taxes—Former Reconstruc- 
tion Finance Corporation Property Transferred to Navy 


A municipality which does not furnish any of the customary community services 
(police or fire protection, power, water and sewage disposal) to a Government- 
owned plant and has not had the property on its tax rolls may not be regarded 
as suffering an undue or unexpected burden as the result of the transfer of the 
plant from the Reconstruction Finance Corporation to the Navy Department in 
1947 so as to be entitled to payment in lieu of taxes authorized by the act of 
August 12, 1955, which added sections 701-704 to the Federal Property and 
Administrative Services Act of 1949. 


To the Secretary of the Navy, February 13, 1957: 


Your letter of January 11, 1957, from the Assistant Secretary of 
the Navy (Material), requests our decision as to whether the Navy may 


make payments in lieu of taxes to the City of Dallas, Texas, under 
Public Law 388, 84th Congress (69 Stat. 721; 40 U. S. C. 521-524) 
with respect to the Naval Industrial Reserve Aircraft Plant, Dallas, 
Texas. 

The record shows that the Naval Industrial Reserve Aircraft Plant, 
Dallas, was constructed during the early part of World War II by the 
Reconstruction Finance Corporation. It is located a short distance 
west of the northerly end of Mountain Lake (a body of water owned by 
a local public utility company) and immediately adjacent to the City 
of Grand Prairie, Texas. At the time the plant was built, and until 
shortly before its transfer to the Navy, it was in an unincorporated 
portion of Dallas County some seven miles west of the city limits of 
the City of Dallas. 

In October 1947 the City of Dallas annexed all of Mountain Lake 
and certain additional nearby areas which included the Naval Indus- 
trial Reserve Aircraft Plant. Since the annexed area was several miles 
from the then city limits of Dallas, it was necessary to connect it to 
the city in some manner. This was accomplished by including in the 
annexation a strip of land ten feet wide and five miles long which ran 
from the city to roughly the nearest point on the perimeter of the area 
which the city wished to include within its corporate limits. 
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On December 1, 1947,the Reconstruction Finance Corporation trans- 
ferred title to the entire plant to the Navy Department and the 
Bureau of Aeronautics assumed management control thereof. 

The record also shows that during the time the property was owned 
by the Reconstruction Finance Corporation ad valorem real estate 
taxes were assessed by and paid to the Grand Prairie Independent 
School District and the County of Dallas. However, due to the fact 
that the property was transferred to the Navy Department before it 
went on the tax rolls of the City of Dallas no taxes were ever assessed 
by or paid to the City of Dallas. 

The record also shows that even though the plant is now within 
its city limits, Dallas has never furnished normal community services 
to the plant. Except for the strip linking the plant to the City of 
Dallas, all the land around the plant was within the jurisdiction of 
the county or the City of Grand Prairie at the time of annexation. 
Although the City of Dallas has since annexed additional land between 
the plant and its city limits proper, vehicles traveling from Dallas 
to the plant must traverse almost four miles over the highways of the 
City of Grand Prairie and the County of Dallas and they actually 
enter the plant from a Grand Prairie Street. Because of this, Dallas 
cannot and does not furnish police or fire protection for the plant, nor 
does the Dallas sewerage system or any other community facility lead 
to or serve the plant. 

Public Law 388, 84th Congress, directs various departments and 
agencies of the Federal Government to make payments in lieu of taxes 
with respect to certain properties transferred to them from the Recon- 
struction Finance Corporation on or after January 1, 1946. 

It has been consistently held by the courts of the United States and 
the various States that Federal property is not, in the absence of 
specific authorization by the Congress, subject to taxation by States 
or local governments. M’Culloch v. Maryland, 4 Wheat. 316; Van 
Brocklin v. T ennessee, 117 U.S. 151. 

The City of Dallas has submitted a claim for payments in lieu of 
taxes under section 703 of Public Law 388, 84th Congress (69 Stat. 
721; 40 U.S. C. 523), which provides that: 

Where real property has been transferred on or after January 1, 1946, from 
the Reconstruction Finance Corporation to any Government department, and 
the title to such real property has been held by the United States continuously 
since such transfer, then on each date occurring on or after January 1, 1955, 
and prior to January 1, 1959, on which real property taxes levied by any State 
or local taxing authority with respect to any period become due, the Govern- 
ment department which has custody and control of such real property shall 
pay to the appropriate State and local taxing authorities an amount equal to 
the amount of the real property tax which would be payable to each such State 
or local taxing authority on such date if legal title to such real property had been 


held by a private citizen on such date and during all periods to which such 
date relates. 
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If this section of the statute alone is considered, the language being 
clear and unambiguous, it would seem that the City of Dallas has 
a valid claim to the payments—for the Naval Industrial Reserve Air- 
craft Plant was transferred to the Department of the Navy on Decem- 
ber 1, 1947, which is subsequent to January 1, 1946, and the title to 
such property has in fact been held by the United States continuously 
since such transfer. Section 703 of the statute appears to require pay- 
ments in lieu of taxes in all instances where real property has been 
transferred on or after January 1, 1946, from the Reconstruction 
Finance Corporation to any Government agency. Such an interpre- 
tation seems to do violence to the intent and purpose of the act as 
contained in Sec. 701, 40 U.S. C. 521, entitled “Declaration of Policy” 
and also as contained in the legislative history of the act. Section 
701 provides that: 

The Congress recognizes that the transfer of real property having a taxable 
status from the Reconstruction Finance Corporation or any of its subsidiaries to 
another Government department has often operated to remove such property from 
the tax rolls of States and local taxing authorities, thereby creating an undue 
and unexpected burden upon such States and local taxing authorities, and causing 
disruption of their operations. It is the purpose of this title to furnish temporary 
measures of relief for such States and local taxing authorities by providing that 


payments in lieu of taxes shall be made with respect to real property so transferred 
on or after January 1, 1946. 


The transfer of the Naval Industrial Reserve Aircraft Plant on De- 
cember 1, 1947, from the Reconstruction Finance Corporation to the 
Navy Department did not in fact “remove such property from the 
tax rolls” of the City of Dallas; it did not create “an undue and unex- 
pected burden” upon the City of Dallas and did not cause “disruption 
of” the city’s operations. 

The plant was never on the tax rolls of the City of Dallas. Though 
the City of Dallas annexed the property in October 1947 at which time 
title to the property was in the Reconstruction Finance Corporation 
nevertheless the law of the State of Texas provides that only that 
property is taxable which is on the tax rolls on January Ist of each 
year. Vernons Revised Civil Statutes of the State of Texas. Title 
122, chapter 6, article 7151 provides: 

All property shall be listed for taxation between January 1 and April 30 of each 
year, when required by the assessor, with reference to the quantity held or owned 


on the first day of January in the year for which the property is required to be 
listed or rendered * * * 


See Hedgecraft v. City of Houston, Civ. App., 239 S. W. 2d 828, which 
held that the status of property for taxation is fixed by law on January 
lofeach year. On January 1, 1948, title to the property here involved 
was in the United States and hence the property was not placed on the 
tax rolls of the City of Dallas. 

From the purpose of Public Law 388, as set forth in Section 701, it is 
clear that Congress intended that payments in lieu of taxes be made 
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to those local taxing authorities where removal of the property from 
the tax rolls created an undue and unexpected burden and disruption of 
its operations. Such is also the intent of Congress as set forth in the 
legislative history of the law. 

House Report No. 1453, to accompany H. R. 6182 (which became 
Public Law 388) at page 3, reads: 

Certain commercial or industrial-type properties have been on the State and 
local tax rolls as provided by an act of Congress. By the accident of transfer 
from the Reconstruction Finance Corporation to another Government depart- 
ment they have been removed from such tax rolls with an adverse effect upon 
local financial structures which is unjustifiable. Local governments have com- 
mitted themselves to, and have made subsequent expenditures in many instances 
for local government services on the basis of tax revenues derived from real 
property taxes, including property formerly owned by the Reconstruction Finance 
Corporation. The removal of these properties from the real property tax rolls 
has undoubtedly created a real hardship in these communities. 

In the Hearings before the Committee on Government Operations, 
House of Representatives, 84th Congress, First Session on H. R. 6182, 
on p. 17., Mr. Meader said : 

* * * the Federal Government on this limited class of property is making 


payments in lieu of taxes to local bodies for the services rendered on a local 
basis to the plant owned by the Federal Government. 


On page 30, Mr. Donohue said: 


The precise injustice occurs when a local community cannot tax Federal 
Government-owned property within its boundaries, although it furnishes essential 
services, such as highways, sewer disposal, fire and police protection, school 
facilities, snow removal, street lighting, and many other allied services to the 
operation of the plant, with resultant heavy tax increase upon the local 
residents. * * * 

In the instant case, the City of Dallas is furnishing none of the com- 
munity services customarily furnished an industrial plant by the 
local municipality. The city furnishes no police or fire protection, 
no lights, no water and no sewage disposal facilities. The company 
operating the plant supplies police and fire protection, for which the 
Navy is paying and it is informally understood that water is supplied 
from wells on the property. In short, the City of Dallas provides no 
services for which payments in lieu of taxes are ordinarily made. 
Such payments to the City of Dallas would constitute a windfall; 
not a payment to alleviate a hardship or burden. However, payments 
are being made under Public Law 388 to the County of Dallas and 
the Grand Prairie Independent School District, political subdivisions 
to which taxes were being paid at the time of the transfer of the 
property to the Navy. 

In the light of the foregoing the question arises as to whether 
the legislative intent may prevail over what appears to be the very 
clear and unambiguous language of Public Law 388. 
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The courts have long since rejected the theory that the literal con- 
struction of a statute must be followed even though it may lead to 
absurd consequence. 


All laws should receive a sensible construction. General terms should be 
limited in their application as not to lead to injustice, oppression or an absurd 
consequence. It will always therefore be presumed that the legislature intended 
exceptions to its language, which would avoid results of this character. The 
reason of the law in such cases should prevail over its letter. United States v. 
Kirby, 7 Wall. 482, 486. 


In Holy Trinity Church v. United States, 143 U. S. 457, 472, the 
Court rejected the literal construction of a statute saying: 


It is the duty of the courts, under those circumstances, to say that, however 
broad the language of the statute may be, the act, though within the letter, 
is not within the intention of the legislature, and therefore cannot be within the 
statute. 


Again in United States v. Public Utilities Commission of California, 
345 U.S. 295, 315, the Court said: 


Where the language and purpose of the questioned statute is clear, courts, of 
course, follow the legislative direction in interpretation. Where the words are 
ambiguous, the judiciary may properly use the legislative history to reach a 
conclusion. And that method of determining congressional purpose is like- 
wise applicable when the literal words would bring about an end completely at 
variance with the purpose of the statute. 


The purpose of Public Law 388, 84th Congress (69 Stat. 721; 40 
U. S. C. 523) as clearly set forth in its legislative history, was to 
make payments in lieu of taxes to those municipalities burdened 
with the expense of furnishing municipal services to government- 
owned plants, which expense was being inequitably borne by the citi- 
zens of the community. Congress did not intend to make a gift or 
windfall to communities where the property was never on the tax 
rolls of the city, no facilities furnished and no burden suffered. 

The answer to the question contained in your letter is in the negative. 


[B-130499] 


Civilian Employees—Leaves of Absence—Annual—Maxi- 
mum Accrual—Failure of Agency to Give Employee Proper 
Credit 


The thirty days maximum annual leave accumulation limitation for employees 
who did not have thirty days annual leave accumulated by the end of 1952 pre- 
cludes the payment for annual leave or the recrediting of leave which was 
forfeited by operation of law, notwithstanding the forfeiture resulted from an 
administrative error in crediting an employee with 20 days instead of 26 
days of annual leave to which he was entitled. 


To the Chairman, United States Civil Service Commission, February 
15, 1957: 


Your letter of January 28, 1957, requests our decision whether, un- 
der the facts and circumstances related below, administrative action 
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may be taken to credit leave to an employee in excess of the thirty day 
limitation fixed by the Annual and Sick Leave Act of 1951, as amended 
5 U.S. C. 2062 (c). 

The case concerns an employee of the U. S. Naval Torpedo Station, 
Keyport, Washington, who, through administrative error, was 
credited with twenty days annual leave per year instead of the twenty- 
six days to which he was entitled. A copy of a letter from the Com- 
manding Officer of the Naval Station shows the leave computation— 
the correctness of which has not been verified by us—as follows: 


Before recomputation After recomputation Excess over 240 hours 
1952—149 hours 195 hours 


1953—182 hours 279 hours 39 hours 
1954—225 hours 330 hours 90 hours 


129 hours 


Section 203 (c) of the Annual and Sick Leave Act of 1951, 65 Stat. 
680, provides, as follows: 


(c) The annual leave provided for in this section, which is not used by an 
officer or employee, shall accumulate for use in succeeding years until it totals 
not to exceed sixty days at the end of the last complete biweekly pay period, 
or corresponding period in the case of an officer or employee who is not paid 
on the basis of biweekly pay period, occurring in any year. 


The above-quoted provision was amended by section 3 of the act 


of July 2, 1953, 67 Stat. 137, to read as follows: 


(c) The annual leave provided for in this section, which is not used by an 
officer or employee shall accumulate for use in succeeding years until it totals 
not to exceed thirty days at the beginning of the first complete biweekly pay 
period, or corresponding period in the case of an officer or employee who is 
not paid on the basis of biweekly pay periods, occurring in any year. 


The 1953 act established thirty days as the maximum annual leave 
accumulation for use in succeeding years for those employees who 
had not accumulated thirty days annual leave by the end of the year 
1952. Therefore, assuming the leave computation of 195 hours shown 
for the year 1952 is correct, the employee’s maximum annual leave 
accumulation is limited to thirty days (240 hours) as fixed by the 
1953 act. In view of that limitation, there is no legal basis to make 
payment for the leave which was forfeited by operation of law—not- 
withstanding the forfeiture resulted from an administrative error— 
or for the administrative office now to grant such leave or to credit 
his leave account with the excess leave. 

The enclosure accompanying your letter is returned. 












598 


DECISIONS OF THE COMPTROLLER GENERAL [86 


[B-130156] 




















Civilian Personnel—Compensation Demotions—Restora- 
tion—Back Pay Rights 


The demotion of a nonveteran employee with competitive status from a classified 
position and the subsequent restoration action recommended by the Civil Service 
Commission, on the basis that the demotion was procedurally defective for failure 
to comply with the retention requirements of Z1-242, Federal Personnel Man- 
ual, does not make the demotion a “dismissal or removal” within the meaning 
of the back pay statutes, 5 U. 8S. Code 652 (b) (1) and 652 (b) (2); and in 
the absence of any statute giving such corrective action recommendations of 
the Civil Service Commission mandatory effect, the employee is not entitled to 
back pay for the period of the demotion. 


To the Secretary of Agriculture, February 18, 1957: 


The Administrative Assistant Secretary’s letter of December 20, 
1956, requests our ‘decision whether your Department is authorized 
to compensate an employee for a period of demotion under the circum- 
stances therein recited, as follows: 


The employee, a nonveteran, with competitive status, occupied a position in 
the excepted service from October 8, 1947, to July 1, 1951, when he was trans- 
ferred from a GS-14 (excepted) position to a GS-15 position. On April 9, 1954, 
a Standard Form 50 “conversion” action was processed effective August 26, 
1953, in compliance with Civil Service Commission Departmental Circular No. 
744 issued March 3, 1954, requiring such action with respect to competitive or 
excepted positions placed in Schedules A, B, or C. On September 12 1954, the 
employee was demoted without compliance with the provisions of Part 9 of 
the Regulations of the Civil Service Commission to a GS-13 position in the 
competitive service. On appeal to the Civil Service Commission, the Board of 
Appeals and Review held that the GS-15 position to which the employee was 
transferred on July 1, 1951, was in the competitive service. The Board further 
stated that inasmuch as the individual was an employee with competitive status 
serving in a competitive position the Standard Form 50 processed on April 9, 
1954, effective August 26, 1953, did not remove the employee from the classified 
civil service. Therefore, the Board ruled that the demotion on September 12, 
1954, to the GS-13 position in the competitive service was procedurally defective 
since there was lack of compliance with Civil Service Commission Regulation 
9.102 (a) (1). The Commission issued instructions on May 25, 1956, that the 


employee be restored retroactively as of September 12, 1954, to the GS-15 posi- 
tion, which action has been taken. 





















The question presented for our decision thus relates to a demotion 
from one position to another within the classified civil service and 
not to a removal or suspension without pay. 

The “back pay” provisions of section 6 (b) (1) of the act of August 
24, 1912, as added by the act of June 10, 1948, 62 Stat. 355, 5 U. S. C. 
652 (b) (1), specifically relate to any person “removed or suspended 
without pay under subsection (a),” no mention of demotion, that is, 
reduction in grade or compensation, being made. We have construed 
those provisions as not applying in demotion cases. 28 Comp. Gen. 
200, 205. See also Gregory v. United States, 123 C. Cls. 794, 800, 
concerning the similar provisions of paragraph (2) of subsection (b), 
5 U.S. C. 562 (b) (2). It should be noted that both our decision and 
the decision of the Court of Claims just cited rejected the suggestion 
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that, for purposes of applying the “back pay” amendments of the 1948 
statute, demotions constitute dismissal or removal from the position 
from which demoted. Our attention has not been directed to any 
change in the law or judicial decisions which would warrant us in 
taking a different view of the matter at this time. Cf. Adler et al. v. 
United States, 129 C. Cls. 150, 153. 

It is true that we have allowed claims for “back pay” in certain 
cases of employees who were changed from higher to lower grades. 
See, for example, 34 Comp. Gen. 561. However, those cases for the 
most part have involved veterans preference employees affected by 
mandatory retroactive restoration orders of the Civil Service Com- 
mission under the authority of sections 14 and 19 of the Veterans Pref- 
erence Act of 1944, as amended, 5 U. S. C. 863 and 868, respectively. 
Other cases involving nonveteran employees in the classified civil 
service have related to reduction-in-force matters under section 12 
of the Veterans Preference Act of 1944, 5 U.S. C. 861, and the Reten- 
tion Preference Regulations of the Civil Service Commission issued 
pursuant thereto, to which section 19 of the act applies. We do not 
know of any statute which gives similar mandatory effect to corrective 
action recommendations of the Civil Service Commission in cases such 
as the one here presented. As suggested in the Administrative Assist- 
ant Secretary’s letter, our decision B-123414, July 25, 1955, involved 
an employee removed from a position in the classified civil service and 
reassigned to an excepted position. Unlike the case here under con- 
sideration, the employee in that case had been entirely removed from 
the classified civil service within the meaning of the 1912 act, supra. 
Also, see generally, Maghan v. Board of Commissioners of the District 
of Columbia et al., 141 F. 2d 274. 

In view of the foregoing, we conclude that the employee in question 
may not be paid “back pay” in grade GS-15 for the period he was 
appointed to and served in a position in grade GS-13, prior to his 
restoration on May 25, 1956, to the higher position. 


[B-130513] 


Bids—Foreign Construction Project—Sureties’ Bonds— 
Acceptable 


The failure of a low bidder to furnish a bid bond with his bid for the construction 
of a highway project in a foreign country is not a material deviation affecting 
the price, quality or quantity of the procurement, but is an informality which 
may be waived by the contracting officer when such action is determined to be 
in the interest of the Government. 


A determination by a contracting officer that a surety not on the Treasury list 
of authorized sureties is an acceptable surety on performance and payment bonds 
furnished by a low bidder for a highway construction project to be performed in 
a foreign country satisfies the requirements of the invitation for “good and 
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sufficient” sureties and overcomes the instruction on Government bond forms 
to the effect that an acceptable surety is any corporation appearing on the 
Treasury list. 


To Douglas G. Mode, February 20, 1957: 


Reference is made to your telegram of January 31, 1957, in which 
you contend that the invitation issued by the Bureau of Public Roads 
on the Inter-American Highway, Costa Rica Project No. 75-56-5, 
should be readvertised since “substantial and material basic changes 
have been made in the bidding conditions subsequent to the filing of 
bids.” 

A report on the matter from the Commissioner of Public Roads, 
dated February 8, 1957, indicates that the project was advertised for 
bids on October 11, 1956. The invitation provided, under the head- 
ing “Information regarding bidding material, bid guarantee and 
bonds” that: 


Bid bond will be required with each bid in an amount not less than 5% of 
the total amount bid. 

Performance and payment bonds, each in an amount not less than 50% of the 
origina? total contract price will be required. 

Six bids were received and opened on November 20, 1956. The 
low bid of $4,791,695.50 was submitted by Beeche & Fait, Ltda. and 
Compania Constructora Quiros & Ulate, a joint venture. The second 
low bid in the amount of $4,995,991.50 was submitted by Empresa Con- 
structora Rafael Herrera, Ltda. and L. R. Sommers, the protesting 
bidders. Accompanying the low bid was a statement bearing the 
seal of the Costa Rica Embassy in Washington, D. C., to the effect 
that a bid bond was to be furnished through the Instituto Nacional 
de Seguros of Costa Rica, an agency of the Costa Rica Government. 
Subsequently, correspondence was received by the Bureau of Public 
Roads from the Costa Rican Embassy proposing to complete the bid 
bond. At that time it was determined that Beeche and Ulate had 
submitted the low bid which appeared regular and in full response 
to the invitation except for the absence of the bid bond. The failure 
to submit the bid bond with the bid was regarded by the Bureau of 
Public Roads as an informality which could be waived in the interest 
of the United States, and, therefore, the low bidders were requested 
to provide performance and payment bonds. -The Instituto Nacional 
de Seguros has furnished fully executed performance and payment 
bonds which appear to meet legal requirements and has appointed an 
agent in Washington, D. C., satisfactory to the Bureau of Public 
Roads for service of process. The Instituto, however, does not appear 
on the list of approved sureties issued by the Secretary of the Treasury. 
No award has yet been made. 

You contend that an award should not be made to the low bidders 
because they failed to submit a bid bond with their bid as required by 
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the terms of the invitation and because the surety on the performance 
and payment bonds provided does not appear on the list of authorized 
sureties issued by the Secretary of the Treasury. 

In regard to the failure to supply a bid bond, paragraph 4 of the 
Instructions to Bidders provides that “where security is required, 
failure to submit the same with the bid may be cause for rejection.” 
The use of the word “may” clearly indicates that the contracting officer 
may accept a bid notwithstanding the absence of a bid bond. Para- 
graph 11 (b) of the Instructions reserves to the Government the right 
to waive any informality in bids when such waiver is in the interest 
of the Government. 

Failure to furnish a bid bond with the bid is not a material deviation 
since it does not go to the price, quantity, or quality of the procure- 
ment. 80 Comp. Gen. 179. The failure to provide such bond is an 
informality which may be waived in accordance with the provisions 
of the invitation quoted above when it is determined to be in the 
interest of the Government to doso. Adelhardt Constr. Co. v. United 
States, 123 C. Cls. 456 ; 31 Comp. Gen. 20; 26 Comp. Gen. 49. 

As to the performance and payment bonds, the bid form provides 
that the bidder agrees that upon acceptance of the bid, he will give 
such bonds with “good and sufficient surety or sureties.” Paragraph 
2 of the Instructions appearing on the reverse side of the perform- 
ance and payment bond forms, Standard Forms 25 and 25a, respec- 
tively, provides “The surety on the bond may be any corporation 
authorized by the Secretary of the Treasury to act as surety, or two 
responsible individual sureties.” The Miller Act requires the execu- 
tion of performance and payment bonds by a contractor before an 
award of a contract exceeding $2,000 in amount for the construction, 
alteration or repair of any public building or public work of the 
United States. However, the Miller Act also provides, at 40 U. S. C. 
270a (b), an exception to the effect that the contracting officer may 
waive the requirements for performance and payment bonds for 
work under a contract which is to be performed in a foreign country 
if he feels that it is impracticable for the contractor to furnish such 
bonds. The performance and payment bonds, therefore, are required 
not by statute but solely by the terms of the invitation. 

Nothing in the invitation, however, requires that the sureties appear 
on the Treasury’s list of authorized sureties. The only requirement 
is that the surety be “good and sufficient.” The provision on the re- 
verse side of the bond forms merely provides that any corporation 
appearing on the Treasury’s list of authorized sureties will be ac- 
ceptable; the language clearly does not limit acceptable sureties to 
corporations appearing on the list. The obvious intent of the in- 
struction is to assure a contractor in advance that his bond will be 
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found to be acceptable if the surety appears on the Treasury list. 
If the surety is not on the list, then it must be determined that the bond 
will nevertheless be good and sufficient. This is a question of fact 
to be determined in accordance with the procedure established in the 
disputes clause. See United States v. Jovacchini, 116 F. 2d 345. The 
report of the Commissioner of Public Roads indicates that the surety 
on the bonds produced by Beeche and Ulate is considered acceptable. 
Accordingly, since the surety has been determined by the contracting 
agency to be acceptable and since the invitation does not require that 
the surety appear on the Treasury Department list, the fact that the 
surety is not so listed is immaterial. 

In your telegram you state that the invitation specified and “in- 
structions were given by Bureau personnel to all bidders that bonds 
required pursuant thereto were to be secured from surety companies 
on the United States Treasury approved list.” In this regard, your 
attention is invited to paragraph 1 of the Instructions to Bidders 
which provides “Oral explanations or instructions given before the 
award of a contract will not be binding.” Accordingly, we do not 
consider that such instructions as you allege to have been made could 
have the effect of varying the provisions of the invitation. 

We therefore perceive no legal basis for objecting to the award of 
the contract to Beeche and Ulate because of the failure to accompany 
their bid with a bid bond or because the surety on the performance and 
payment bonds does not appear on the list of authorized sureties pub- 
lished by the United States Treasury. 


[B-125973, B-128893] 


Postal Service—Korean Veterans—Probational Appoint- 
ments—Benefit Act of July 16, 1953 


Korean veterans who, after discharge, were given probational appointments in 
the postal service at rates of compensation based on the grade and compensation 
of lower ranking eligibles who, prior to probational appointments, had rendered 
temporary postal service which is creditable for promotion purposes, are re- 
quired to refund the overpayments resulting in the receipt of greater compen- 
sation than that payable at the time their names were reached for probational 
appointments. 


The expressed extension of civil service eligibility benefits to Korean veterans 
who had been discharged more than 90 days prior to the act of July 16, 1953, 5 
U. 8. C. 645c, permits application of the act to those Korean veterans who had 
already received probational appointments to civilian positions prior to the act. 


Korean veterans who had been given probational appointments prior to July 16, 
1953, the date of the civil service eligibility benefit act, for persons who had lost 
opportunity for Federal positions by reason of Korean military service, 5 U. 8. C. 
645c, may have their appointments automatically converted to appointments in 
accordance with the act without the necessity for timely filing of a reapplica- 
tion for restoration and reappointment to the probationary position as required 
by 5 U. 8S. C. 645d (a) (3). B-116740, Oct. 9, 1953, unpublished decision, modified. 


Korean veterans who lost opportunity for probational appointments by reason of 
military service and who, following discharge, were given probational appoint- 
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ments prior to July 16, 1953, the date of the civil service eligibility act, are en- 
titled to the benefits of the act from the date of their probational appointments. 


Postal employees who received probational appointments prior to July 16, 1953, 
the date of the act extending civil service benefits to persons who had lost op- 
portunity for probational appointments by reason of Korean military service 
and who were considered to have received overpayments on account of salary 
adjustments retroactively effective to dates prior to the act may be given refunds 
if the overpayments have been previously collected, and, in those cases where 
recovery has not been made, no further collection action is required. 


To the Postmaster General, February 21, 1957: 


On January 4, 1957, your file reference 401, the Deputy Postmaster 
General requested our decision concerning the necessity for effecting 
collections of salary overpayments from certain employees in the 
postal service pursuant to the act of July 16, 1953, 67 Stat. 173, 5 
U. S. C. 645c, Public Law 121, as construed in decisions of our Office. 

Public Law 121 provides in part as follows: 


That (a) any person (1) who serves in the Armed Forces of the United States 
at any time after June 30, 1950, and prior to the expiration of the authority to 
induct persons into the Armed Forces under the Universal Military Training and 
Service Act, as amended, (2) whose name appears on any civil-service register 
after June 30, 1950, with respect to a position in the Government of the United 
or in the municipal government of the District of Columbia, and (3) dur- 
ing whose service in the Armed Forces subsequent to June 30, 1950, another 
eligible standing lower on such list of eligibles received a probational appoint- 
ment therefrom, shall be entitled to be placed on the original or appropriate 
successor register for certification for probational appointment. 

(b) The Civil Service Commission is authorized and directed to place such 
persons on such original registers or appropriate successor registers with the 
same priority accorded persons entitled to the benefits of the Act entitled “An 
Act to provide benefits for certain employees of the United States who are veter- 
ans of World War II and lost opportunity for civil-service appointments by rea- 
son of their service in the Armed Forces of the United States,” approved July 
31, 1946 (Public Law 577, Seventy-ninth Congress), as amended. 

(c) Upon the probational appointment of any such person as a result of such 
restored eligibility, he shall, for the purpose of determining (1) his rate of basic 
compensation, (2) his seniority rights, (3) in the case of a position in the postal 
field service, his grade and time-in-grade * * * be held to have been appointed 
to such position as of the earliest date the Civil Service Commission finds, in 
accordance with section 1 (a) of this Act, a lower ranking eligible was proba- 
tionally appointed. 

Sec. 2. (a) No person shall be entitled to the benefits of this Act unless— 


(3) he makes application to be placed on such original register or appropriate 
successor register within ninety days after (A) the date of his separation or 
relief from active duty from the Armed Forces, (B) the date of the termina- 
tion of hospitalization continuing for a period of not more than one year after 
his separation or relief from active duty from the Armed Forces, or (C) the 
date of enactment of this Act, whichever is later. 


+ * * 7 . 

Sec. 8. No person shall be entitled to any basic compensation by reason of 
the enactment of this Act for any period prior to the date of his probational 
appointment in accordance with this Act. 

The postmasters at New York and Chicago adjusted the grades and 
compensation of certain veterans based on the grade and compensation 
of lower ranking eligibles who prior to probational appointment had 
rendered temporary postal service creditable for promotion purposes. 
This resulted in the eligible veterans being placed in a higher grade 
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and being paid greater compensation upon their probational appoint- 
ments after military service than that to which they would have been 
entitled had they received probational appointments in the postal 
service when their names were reached for probational appointment 
on a civil service register. The Regional Controllers, Bureau of Fi- 
nance, took exception to the payments in their audits and the question 
was submitted to our Office. In our decision of Decernber 27, 1955, 
B-125973, we held that overpayments had been made and that collec- 
tion of the indebtedness from the employee was required. 

Our decision of September 25, 1956, B-128893, concerned adminis- 
trative payments made pursuant to what we considered a reasonable 
administrative interpretation of the law (Public Law 577, as amended 
by Public Law 492, April 29, 1950, 64 Stat. 93,5 U.S. C. 645a). We 
do not feel, however, that the statute here involved, Public Law 121, 
and considered in B-125973, December 27, 1955, is reasonably suscep- 
tible of the administrative construction given to it. Accordingly, we 
would not be warranted in modifying our conclusion of December 27, 
including the collection aspect. 

Our attention is also directed to a second class of cases in which 
certain employees were paid by the Regional Controllers at San Fran- 
cisco, California; Portland, Oregon; Memphis, Tennessee; and Rich- 
mond, Virginia. These employees are veterans who lost opportunity 
for probational appointments by reason of their military service ren- 
dered after June 30, 1950, but who, prior to the enactment of Public 
Law 121, were separated from the military service and given proba- 
tional appointments to civilian positions. Their salaries were adjusted 
purportedly under Public Law 121 retroactively to dates prior to 
July 16, 1953, the effective date of such act. In the audits of the 
Regional Controllers, Bureau of Finance, the payments at increased 
rates prior to July 16, 1953, were disallowed and the employees were 
requested to refund the overpayments. 

In view of the fact that section 3 of Public Law 121, 5 U.S. C. 645e, 
provides that “No person shall be entitled to any basic compensation 
by reason of the enactment of this Act for any period prior to the 
date of his probational appointment in accordance with this Act” 
certain questions present themselves regarding veterans who lost op- 
portunity for probational appointment by reason of military service 
rendered after June 30, 1950, but who prior to the enactment of Public 
Law 121 were separated from the military service and given proba- 
tional appointments to civilian positions. The questions and answers 
thereto are as follows: 

1. Does Public Law 121 apply to such veterans? 

As introduced, section 2 (a) (3) of S. 1684, the bill which became 
Public Law 121, required the veteran to make application for restora- 
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tion to the register within 90 days of (A) separation from the Armed 
Forces or (B) termination of hospitalization continuing after separa- 
tion. This section was amended to require the veteran to make appli- 
cation for restoration to the register within 90 days of (A) separation 
from active duty, (B) termination of hospitalization, or (C) the date 
of enactment of this act, whichever is later. The purpose of the change 
is explained on page 2 of Senate Report No. 405 on S. 1684, 83d Con- 
gress, as “to permit the benefits hereunder to be extended to veterans 
who may have been discharged more than 90 days before the enact- 
ment of this Act.” 

Congress was aware, as disclosed on page 1 of House Report No. 
628, 83d Congress, on H. R. 5706, a companion bill to S. 1684, that 
some otherwise eligible veterans of the Korean War had already ob- 
tained probational appoimtments. Therefore the expressed intent to 
extend the benefits of the act to veterans discharged more than 90 
days before its enactment would indicate that the benefits were in- 
tended to be extended to such veterans who already had obtained pro- 
bational appointments. Accordingly the question is answered in the 
affirmative. 

2. Must such a veteran have submitted application to be placed on 
a register within 90 days from the date of enactment of Public Law 
121 and have received an appointment from such register in order to 
be eligible for the benefits of the act, or could enactment of the law be 
viewed as automatically conferring its benefits upon such a veteran? 

The benefits of Public Law 121 are conditioned upon timely filing 
of an application (section 2 (a) (3), 5 U. S. C. 645d (a) (8)), as 
well as “probational appointment * * * as a result of such restored 
eligibility” (section 1 (c), 5 U. S. C. 645¢ (c)). For this reason we, 
in our decision of October 9, 1953, B-116740, did not consider that a 
veteran who lost opportunity for probational appointment by reason 
of military service rendered after June 30, 1950, but who prior to 
enactment of Public Law 121, was given a probational appointment, 
was automatically entitled to the benefits of the act. However, prior 
to enactment of Public Law 121 section 2.107e of the Civil Service 
Commission Regulations provided for restoration of eligibility of a 
veteran who lost opportunity for appointment because of military 
service after June 30, 1950. In view of the expressed Congressional 
intent to provide the benefits of Public Law 121 to veterans discharged 
from the military service more than 90 days before the enactment of 
Public Law 121, it would appear absurd to require such veterans who 
already had received probational appointments in accordance with 
section 2.107e of the Regulations to make reapplication for restora- 
tion to a register and pursuant thereto to be reappointed to the pro- 
bational position which they had already held. Consequently, we 
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now conclude that upon the enactment of Public Law 121, the bene- 
fits thereof were conferred upon such veterans by their prior appoint- 
ments being automatically converted to appointments in accordance 
with the act. Our decision of October 9, 1953, B-116740, is modified 
accordingly. 

8. Upon what date is such a veteran entitled to the benefits of Public 
Law 121, namely, is it the date of the probational appointment, the 
date of enactment of Public Law 121, or the date the Civil Service 
Commission determines his eligibility under the act? 

Our view is that the Congress intended to give such preference 
eligibles, upon their probational appointments after release from the 
military service, the same grade, pay, and status which they would 
have acquired had they received probational appointments on the 
dates a lower ranking eligible was probationally appointed. See gen- 
erally House Document No. 628, above. Accordingly, we conclude 
that such preference eligibles are entitled to the benefits of Public 
Law 121 from the date of their probational appointments. 

It follows that no further recovery should be made in the second 
class of cases, discussed above, and refunds of the previously collected 
overpayments may be made. 


[B-129726] 


Military Personnel—Subsistence—Per Diem—Field, Etc., 
Duty—Prior to Implementing Regulations 
Although officers who are on field duty as instructors have met all prerequisites 
for entitlement to per diem under the provisions of paragraph 4201-6(1) of the 
Joint Travel Regulations, that paragraph is not self-executing, and, therefore, no 
per diem is payable for temporary duty performed prior to the issuance of im- 


plementing regulations. B-129726, December 13, 1956, unpublished decision, 
modified. 


To the Secretary of the Navy, February 21, 1957: 


Further reference is made to your letter of January 16, 1957, with 
enclosures, requesting reconsideration of our decision of December 13, 
1956, B-129726, to Major H. L. Knopes, USMC, Disbursing Officer, 
concerning vouchers stated in favor of Lieutenant Commander Rich- 
ard A. McMillan, 351786/1317, USNR-R, and ADC Andrew L. Rack- 
straw, 268 76 66, USNR-R, covering payment of per diem allowances 
for temporary additional duty performed at Naval Air Station, South 
Weymouth, Massachusetts, under orders dated August 24 and 25, 1956. 

Your initial submission requested an interpretation as to whether 
such members are considered to be on “field duty” or “other similar 
activities” or otherwise within the scope of paragraph 4201-6, Joint 
Travel Regulations. In the decision of December 18, 1956, we held, 
in effect, that the members were properly to be considered as perform- 
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ing duty of the type contemplated by the cited paragraph of the 
regulations but that, since it was performed at South Weymouth Naval 
Air Station, it would appear to fall within exception (1) of that 
paragraph as published in Change 41, Joint Travel Regulations. On 
that basis payment on the vouchers was authorized, if otherwise cor- 
rect. In resubmitting the matter it is stated that paragraph 4201-6 (1) 
of such regulations contemplates the issuance of implementing regula- 
tions by the Secretary concerned and that such implementing regula- 
tions have not been issued but are in the process of being issued. 

Since paragraph 4201-6(1) of the Joint Travel Regulations clearly 
contemplates the issuance of implementing regulations by the Secre- 
tary concerned, and inasmuch as such regulations have not been issued, 
we must conclude that the members here involved are not entitled to 
per diem for temporary duty performed at the Naval Air Station, 
South Weymouth, Massachusetts. They are, however, entitled to per 
diem while traveling from their permanent duty station, Miami, 
Florida, to their temporary duty station, South Weymouth, Massa- 
chusetts, and return to Miami. Our decision of December 13, 1956, 
B-129726, is modified accordingly. 

If the submitted vouchers, returned herewith, are amended in ac- 
cordance with the foregoing, payment thereon is authorized, if other- 
wise correct, 


[B-130507] 


Appropriations — Administrative Expense Limitations— 
Civil Defense Funds Transferred to Public Housing Admin- 


istration 


The administrative expense limitations which are placed on the Public Housing 
Administration in Title II of the Independent Offices Appropriation Act, 1957, 
after presentation to the Congress of a budget justification which specifically 
designates the source of funds (corporate and appropriated) available for 
financing administrative expenses and which does not include administrative 
expenses for unspecified programs, are inapplicable to funds transferred to Public 
Housing Administration to carry out civil defense activities. 

To the Administrator, Housing and Home Finance Agency, Febru- 


ary 21, 1957: 


Your letter of January 28, 1957, requests our decision concerning 
the effect of the administrative expense limitation of the Public Hous- 
ing Administration (PHA) on a transfer of funds to the PHA from 
the Federal Civil Defense Administration. The funds in- 
volved were appropriated under Title I of the Independent Offices 
Appropriation Act, 1957, 70 Stat. 340, 341, under the heading “Fed- 
eral Civil Defense Administration,” for “Salaries and expenses, Civil 
defense functions of Federal agencies,” a portion of which was trans- 
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ferred to the Housing and Home Finance Agency Administrator who, 
in turn, transferred a portion of the allocation under a Form 1080 
to the PHA. 

Title II of the Independent Offices Appropriation Act, 1957, 70 
Stat. 352, 355, 42 U. S. C. 1481, which authorizes expenditures for 
corporations and agencies within the limits of funds and borrowing 
authority available to each such corporation or agency, provides in 
part as follows concerning administrative expenses of the PHA: 

Public Housing Administration: Of the amounts available by or pursuant 
to law for the administrative expenses of the Public Housing Administration in 
carrying out duties imposed by or pursuant to law, including funds appropri- 
ated by title I of this Act, not to exceed $12,475,000 shall be available for such 
expenses, including not to exceed $950,000 for expenses of travel; * * * 

Your question is whether the $12,475,000 and $950,000 limitations 
are inclusive or exclusive of the funds ($45,800) transferred from the 
Federal Civil Defense appropriation, and your doubt arises especially 
because of the legislative history of the above-quoted language at the 
time it waschanged. Previous to that change, which took place in the 
Government Corporations Appropriations Act, 1947, 60 Stat. 586, 
592, 42 U. S. C. 1431, the language applicable to the Federal Public 
Housing Authority (predecessor to PHA), provided as follows (Inde- 
pendent Offices Appropriation Act, 1946, 59 Stat. 124, 42 U. S. C. 
1431): 

Salaries and expenses: In addition to the amounts available by or pursu- 
ant to law for the administrative expenses of the Federal Public Housing Author- 
ity in carrying out duties imposed by or pursuant to law, and not to exceed 
$96,200 of the funds of the Defense Homes Corporation available for its admin- 
istrative expenses (all of which are hereby merged with this authorization), not 
to exceed $2,200,000 of the funds of said Authority derived from its operations 
under the Act of September 1, 1937, as amended (42 U. 8S. C. 1401), shall be 
available for all necessary administrative expenses of said Authority, * * * 

The change in language is explained in the Budget for the Fiscal 
Year ending June 30, 1947, Corporation Supplement, page 264, and in 
the Hearings before the Subcommittee of the House Committee on 
Appropriations on the Government Corporations Appropriation Bill 
for 1947, page 1259, by the following statement : 

In previous years, a limitation has been imposed only on expenditures of the 
corporate program in connection with work initiated under the United States 
Housing Act of 1937. For 1947, it is proposed that an over-all limitation of 
$19,845,400 be established covering all Federal Public Housing Authority admin- 
istrative expenses, within which a subsidiary limitation of $3,882,400 would be 
placed on administrative expenses of the entire corporate program. 

The view of your agency is that although the intention is clear that 
Congress adopted the current language to impose an over-all limita- 
tion on all administrative expenses, including expenses for functions 
performed by the Federal Public Housing Authority under delegated 
authority from the National Housing Administrator (now the Hous- 
ing and Home Finance Administrator), it is equally clear that the 
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limitation was intended to apply to activities covered by the budget 
submitted and considered by Congress in establishing the limitation. 
Your office believes that it coald not have been intended to apply to 
functions which the agency would be asked or requested to perform 
“by or pursuant to law” subsequent to Congressional consideration 
and establishment of the administrative expense limitation. You 
urge that to take any other position would mean that the PHA would 
be incapable of carrying out delegated Civil Defense functions pur- 
suant to the Federal Civil Defense Act of 1950, 64 Stat. 1245, 50 
U.S. C. 2251 note. 

It should be pointed out that the placing of additional duties upon 
an agency and the providing of funds therefor subsequent to Congres- 
sional consideration and establishment of a limitation do not authorize 
the exceeding of such limitation. 19 Comp. Gen. 324, 4 id. 642. There 
is here involved, however, an administrative expense provision such as 
contemplated by section 104 of the Government Corporation Control 
Act, as amended, 31 U.S. C. 849, which provides in part: 

The Budget programs transmitted by the President to the Congress shall be 
considered and legislation shall be enacted making necessary appropriations, as 
may be authorized by law, making available for expenditure for operating and ad- 


ministrative expenses such corporate funds or other financial resources or limiting 
the use thereof as Congress may determine * * * 


Justifications for the PHA administrative expenses, as shown on 


pages 1206 and 1207 of the Hearings on the Independent Offices 
Appropriations for the fiscal year 1957 before the Subcommittee of the 
Committee on Appropriations, House of Representatives, give the 
administrative expenses by activity, program and source of funds. 
The funds are shown to be derived from (1) the appropriation in 
Title I of the appropriation act for “Administrative Expenses, Public 
Housing Administration” and (2) program receipts “Revolving fund 
(liquidating program).” When considering the provisions of section 
104 of the Government Corporation Control Act together with the 
specific designation in the justification of the source of funds from 
which the administrative expenses were to be financed, it seems clear 
that the administrative expense limitations were not intended by 
Congress to apply to transfers from a Federal Civil Defense appro- 
priation which was to be provided for in the same act. 

Having regard for the fact that the purpose of the Federal Civil 
Defense appropriation “Salaries and expenses, Civil defense functions 
of Federal agencies,” is “to enable departments and establishments 
to discharge civil defense responsibilities,” and since you state that 
PHA would be unable to carry out such responsibilities if the admin- 
istrative expense limitations were deemed applicable, our view is that 
the limitations of $12,475,000 and $950,000 are exclusive of funds 
transferred from the Civil Defense appropriation. 
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[B-39995] 


Defense Procurement—Purchases from $1,000 to $2,500— 
National Emergency Negotiated Procurement Authority 


Administrative instruction to use the national emergency negotiated procurement 
authority in 10 U. 8S. C. 2304a (1), formerly section 2 (c) (1) ‘of the Armed 
Services Procurement Act of 1947, for purchases in amounts from $1,000 to 
$2,500 because of the limitation of $1,000 in 10 U. 8S. ©. 2304a (3) should be 
rescinded in the absence of statutory authority and in view of the representations 
made to the Committee on Armed Services, House of Representatives, concern- 
ing the limited extent to which the emergency authority would be invoked and 
the impropriety of using such authority to avoid the administrative burden 
von by subparagraphs (2) through (16) of section 2304 (a) of Title 10 


To the Secretary of Defense, February 25, 1957: 


You will remember that the Deputy Assistant Secretary of Defense 
for Supply and Logistics, in testifying at the hearing held on January 
10, 1956, by the Subcommittee for Special Investigations of the House 
Committee on Armed Services on the “Use of Section 2 (c) (1) 
Through (17), Armed Services Procurement Act, 1947,” read a 
prepared statement in which he stated : 


* * * Although we do not favor an amendment which would eliminate our 
authority contained in section 2 (c) (1) to negotiate contracts during a time 
of presidential emergency, we are not insensitive to the change in conditions 
which have taken place since December 1950. We have no intention either 
of perpetuating the use of the authority beyond the time when it is no longer 
justified or of utilizing negotiation at any given time on a broader basis than 
the circumstances require. [Italics supplied.] 

7 . o a 7 * a 

Further administrative restrictions on the use of section 2 (c) (1) authority 
were issued on October 28, 1955, and became effective January 1, 1956. This 
restriction has the effect of substantially placing this Department again upon 
a pre-Korea procurement basis by limiting the use of the section 2 (c) (1) 
authority to certain procurement as follows: 

(1) Pursuant to labor surplus and disaster area programs. 

(2) Pursuant to small business programs. 

(3) Nonperishable substance. 

(4) Research and development for $100,000 or less. 

(5) Specific Procurement programs designated by the Secretary of a military 
department. 

With regard to this latter limitation, I would like the committee to take special 
note that no program has been 80 designated. However, it was considered 
desirable to allow some flezibility to permit the Secretary of a military depart- 
ment to expedite emergency or crash programs when he finds such action is 
necessary to effectively carry out his responsibilities. * * * 

Thus at the present time, the Department of Defense is not utilizing section 
2 (c) (1) for any procurement programs other than those which cannot be 
accomplished under the law without such authority. [Italics supplied.] 


The record of the hearing reveals that the Chairmen of the sub- 
committee expressed the opinion that the inclusion of category No. 5 
in the above-quoted administrative restrictions on the use of Section 
2(c) (1),41 U.S.C. 151 (c) (1), weakened the whole plan for limit- 
ing the use of such section to the areas of procurement mentioned in 
the first four categories, since it could be used administratively to 
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bring any type of procurement again within the orbit of Section 
2 (c) (1), and that he asked the Deputy Assistant Secretary of 
Defense for Supply and Logistics if the last category could not be 
eliminated. The Deputy Assistant Secretary replied that the No. 
5 category could definitely be viewed as a “loophole,” just as seetion 
2 (c) (1) had been viewed in the past; that the Department of Defense 
saw no reason at the moment why it would be needed; and that the 
Department could operate without it, but felt that “it would be desir- 
able to provide it in a crash program.” 

Thus, the Subcommittee was given to understand that the No. 5 
category was intended to cover procurement situations of an emer- 
gency character, and that it would not be used to invoke the authority 
exercisable under Section 2 (c) (1) in anything like the ordinary 
procurement situation. Even so the fifth category was required to 
be deleted from the new regulation. Moreover, the Deputy Assistant 
Secretary admitted (p. 5104 of the print of the hearing) that the De- 
partment of Defense had used the authority contained in Section 2 
(c) (1) to avoid the administrative burden attached to the use of 
Sections 2 (c) (1) through (16), 41 U. S. C. 151 (c) (16), and he 
stated : 


We appreciate that in ceasing to use 2 (c) (1) that we are going to definitely 
increase this administrative burden, even though we have sections 1, 2, 3 and 4. 

Notwithstanding the above assurance by the Department of Defense 
as to the limited extent to which the authority contained in Section 
2 (c) (1) would be invoked in the future, the Deputy Assistant Secre- 
tary of Defense for Supply and Logistics, in a memorandum addressed 
to the Assistant Secretaries (Logistics, Material, and Materiel) of the 
Army, Navy, and Air Force, respectively, dated September 7, 1956, 
authorized the use of Clause (1) of Section 2304 (a) of Title 10 
U.S. C. (formerly Section 2 (c) (1) of the Armed Services Procure- 
ment Act) for purchases of more than $1,000 and not exceeding 
$2,500, effective September 15, 1956. The memorandum stated that 
such authority had been granted because the lack of authority to 
use Clause (3) of Section 2304 (a) of Title 10 U. S. C. (formerly 
Section 2 (c) (3) of the Armed Services Procurement Act) to cover 
purchases from $1,000 to $2,500 “continues to result in a tremendous 
administrative burden in the military departments in the area of 
small purchases.” Also, the memorandum stated : 

* * * This problem was fully explored during hearings before the House 
Armed Services Committee in early 1956 regarding the use of Clause (1) of 
Section 2304 (a) of Title 10 USC (formerly Section 2 (c) (1) of the Act). 

The House Armed Services Committee endorsed the proposal to raise the 
monetary limit on small purchases from $1,000 to $2,500. Legislation embody- 


ing this proposal was contained in H. R. 8710 which was passed by the House 
in the last Congress. 
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It is true that the House Committee on Armed Services, in Report 
No. 1688 on H. R. 8710, 84th Congress, 2d Session, recommended that 
the limitation of $1,000 in Section 2 (c) (3), 41 U.S. C. 151 (c) (3), 
of the Armed Services Procurement Act (now Clause 3 of Section 2304 
(a) of Title 10 U. S.C.) be raised to $2,500, and that the bill in ques- 
tion was passed by the House in the last Congress. However, the 
proposed legislation was not approved by the Senate and thus was 
never enacted into law. 

We did not oppose some increase in the $1,000 limitation when the 
matter was being considered by the Committee, and would entertain 
no objection now if the limit were increased to $2,500, in view of the 
reasons advanced therefor by the Department of Defense. Neverthe- 
less, we feel strongly that this should be brought about by legislation 
rather than by the exercise of authority under what is now Section 
2304 (a) of Title 10 U. S. C., particularly since the Congress has 
already given consideration to the question as to the propriety of the 
increase without approval and considering the representations made 
to the Congress regarding the impropriety of using that section for 
the purpose of avoiding the administrative burden incident to the 
use of paragraphs (2) through (16) of Section 2 (c) of the Armed 
Services Procurement Act, which are similar to paragraphs (2) 
through (16) of Section 2304 (a) of Title 10 U.S.C. 

Accordingly, it is requested that you reconsider the action taken 
by the Department of Defense in respect to the granting of authority 
contained in the memorandum of September 7, 1956, in the light of 
the foregoing, and that you advise us as soon as possible whether you 
have taken appropriate steps to rescind such action. In the absence 
of an affirmative reply from you, we shall feel obliged to bring the 
matter to the attention of the appropriate committees of the Congress. 


[B-130285] 


Surplus Sales—Contracts—Mutual Mistake—Description 
and Condition—Representation by a Disposal Officer 


A purchaser who, in reliance on representations by a Government property dis- 
posal officer that surplus property offered for sale is in good condition, submits 
a bid for property offered for sale by lot on an “as is” “where is” basis with 
express disclaimer of warranty as to the condition, assumes all risks concerning 
the accuracy of sales description, and, if after acceptance of the bid the property 
does not conform to the disposal officer’s representations which were based on 
records rather than on personal knowledge, the purchaser may not have the 
contract reformed on the basis of mutual mistake to recover a portion of the 
purchase price. 


The disclaimer of warranty clause in surplus Government property sales con- 
tracts, which indicates that the description of the property is based on the best 
available information, relieves the Government of responsibility for the correct- 
ness of the description, and, if the purchaser receives property which does not 
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conform to the description, there is no authority for reformation of the contract 
on the basis of mutual mistake. B-123009, March 18, 1955, unpublished decision, 
overruled. 


To the Midwest Waste Material Company, February 26, 1957: 


Reference is made to a letter dated December 28, 1956, from your 
attorney, requesting review of settlement dated December 7, 1956, 
which disallowed your claim for $248,212 under contract No. DA(s) 
91-503-EUC-527, dated September 27, 1954, for the sale to your com- 
pany of 26 items of surplus property advertised for sale on August 18, 
1954, by the USAREUR Property Disposal Service, Giessen Quarter- 
master Depot, Giessen, Germany. 

Included among the items awarded to your company were items 19 
through 32, which were listed as separate lots of 18 ounce serge coats 
of various sizes, containing estimated quantities aggregating 240,332; 
and item 119 which was listed as one lot of 168,080 coats, wool serge, 
and 28 coats, wool O. D. On items 19 to 24, 26 to 28, and 31 you 
quoted a lump-sum price of $211,431. On items 25, 29, and 30 you 
quoted a lump-sum price of $101,650. For item 32 you quoted a price 
of $2,431, and for item 119 you quoted a price of $173,429. 

It is contended that on the basis of inspections made by your repre- 
sentatives at the two depots where the goods were stored, Munich and 
Giessen, it was believed that items 19 through 31 contained only new 
coats and that items 32 and 119 contained used coats in excellent con- 
dition. However, upon delivery to your company it was discovered 
that the majority of the bales marked as containing 30 coats each con- 
tained coats which had deteriorated considerably and were practically 
of no value, or in some cases contained caps, pillows and rags instead of 
coats. For those portions of the 15 items which did not conform with 
the advertised descriptions, it is stated that you paid a total of $310,194 
and that their actual market value was only $61,982, a difference of 
$248,212, which amount you are now claiming. 

Previously, you submitted a claim to the property disposal officer 
for refund of the amount of $325,961.70, plus 40 percent to cover 
expenses already incurred and anticipated profit on the transaction. 
That claim was denied by the property disposal officer on the basis that 
“this sale was made by lot, and the contractor was on notice before 
the sale that if he bid on and purchased the lot he could not claim any 
allowance on account of deficiency in quantity.” The matter was sub- 
sequently brought before the Board of Contract Appeals, Headquar- 
ters, U. S. Army, Europe, and the Armed Services Board of Contract 
Appeals. In each of these proceedings the claim was denied on juris- 
dictional grounds, it having been determined that the “Disputes” 
article of the contract covers only disputes on questions of fact and 
does not authorize the consideration of claims for breach of contract. 
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Your present claim is, in effect, that the contract should be reformed 
in order to place you in the same position that you would have been 
if you had known the exact or approximate quantity of coats available 
for sale and it is emphasized in the presentation made on your behalf 
that your claim is founded upon mutual mistake in the formation of 
the contract. 

The “General Sale Terms and Conditions,” made a part of the invi- 
tation, provide in pertinent part, as follows: 

1. INSPECTION.—Bidders are invited and urged to inspect the property to be 
sold prior to submitting bids. Property will be available for inspection at the 
places and times specified in the Invitation. The Government will not be obliged 
to furnish any labor for such purpose. In no case will failure to inspect consti- 
tute grounds for a claim or for the withdrawal of a bid after opening. 

2. CONDITION OF PROPERTY.—All property listed herein is offered for 
sale “as is” and “where is,” and without recourse against the Government. * * * 
The description is based on the best available information, but the Government 
makes no guaranty, warranty, or representation, expressed or implied, as to 
quantity, kind, character, quality, weight, size, or description of any of the 
property, or its fitness for any use or purpose, and no claim will be considered for 


allowance or adjustment or for rescission of the sale based upon failure of the 
property to correspond with the standard expected: this is not a sale by sample. 


* * * * = “ * 

8. ADJUSTMENT FOR VARIATION IN QUANTITY OR WEIGHT.—Any 
variation between the quantity or weight listed for any item and the quantity 
or weight of such item tendered or delivered to the Purchaser will be adjusted 
on the basis of the unit price quoted for such item; but no adjustment for such 
variation will be made where an award is made on a “price for the lot” basis. 

There is no question that the descriptions of the several lots in the 
bid invitation contained no statement of any kind as to the condition 
of the articles offered, nor do we understand that your counsel ques- 
tion the validity of the disclaimer of warranty above quoted. Rather 
it is contended that the property disposal officer, as well as his sub- 
ordinates, assured your representatives who were inspecting the goods 
prior to bidding that the coats in all but two of the lots were new or 
unused, and that those in the other two lots were in substantially the 
same condition as found in the several open bales which were in- 
spected ; that the disposal officer fully believed that the coats in ques- 
tion were in such condition and accepted your bid with that under- 
standing; and that since the contract was made in the honest but 
erroneous belief on both sides that the lots sold consisted solely of 
coats in new or good condition, there was no valid contract. 

Assuming solely for the purpose of argument that a case of mutual 
mistake is established, we see no basis for the relief requested. Ordi- 
narily, the remedy for mutual mistake in the execution of a contract 
is to reform the contract so that it will conform to the actual agree- 
ment between the parties, where the contract executed fails to express 
that agreement. On the facts here presented there is no basis for 
reforming the contract by substituting for the price stated therein 
the figure claimed to be the actual value of the goods sold, since there 
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was obviously no agreement on such a price, or on any price other 
than the amount of your bid. Nor, in the face of the express dis- 
claimer of warranty, of which both parties were fully aware, can it 
be seriously contended that the contract could be reformed by insert- 
ing a warranty which the disposal officer was wholly unauthorized 
to make, even if he had so intended. Finally, it is quite impossibie 
at this time to allow a rescission of the contract, since the parties 
cannot now be restored even approximately to the positions which 
they occupied at the time of the contract. 

Your attorney has invited attention to two decisions of our Office 
in which relief was granted to purchasers of Government surplus 
property, notwithstanding specific disclaimers of warranty in the sale 
agreements. In one of these decisions, B—126338, January 4, 1956, 
to the Secretary of the Navy, the purchaser, before bidding on 
approximately 51,840 pounds of scrap silk, requested a sample in lieu 
of inspection, and requested that if the lot did not run uniform other 
samples should be sent in order that it might judge the quality of the 
merchandise offered. The sample furnished to the purchaser was of 
natural colored silk but a considerable part of the delivery made by 
the Government contained colored silk which apparently was of no 
value to the purchaser unless chemically treated to remove the color. 
The acquisition cost of the material was $7,776 and the purchaser 
quoted a price of $16,127.42. Another bidder quoted a price of 
$9,211.97. Since it appeared that the contracting officer knew that a 
part of the lot was colored, his failuze to include colored samples 
when he undertook to furnish samples—even though he was not 
authorized to make the sale one by sample—was, we believe, at variance 
with the Government’s obligation of good faith. 

The other decision cited, B-123009, dated March 18, 1955, involved 
a sale of paint brushes, where in some manner cheap horsehair brushes 
had been packed in boxes bearing labels descriptive of good quality 
bristle brushes of far higher value, and the sales description contained 
the same erroneous information. It is true that in that decision we 
characterized the situtation as one of mutual mistake. On mature 
consideration, however, we now believe that this was erroneous, and 
that the concept of mutual mistake has generally no proper appli- 
cability to contracts of sale containing the standard disclaimer of 
warranty clause used in most sales of surplus Government property. 
That clause clearly states that the description contained in the sales 
offering “is based on the best available information,” but, in effect, 
that the Government makes no warranty as to its correctness in any 
respect. 

To permit a disposal officer’s belief in the correctness of the de- 
scription or oi the record information upon which it was based to 
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constitute a ground for relief of a purchaser on a mutual mistake 
theory, if the description was in fact incorrect, would obviously 
nullify the manifest purpose and intent of the disclaimer of warranty. 
We would normally assume that every disposal officer believes in the 
accuracy of his descriptions and the property records from which they 
were prepared ; if he knew or had good reason for believing that they 
were not accurate, there could well be a question of bad faith which 
might justify avoidance of the contract. 

In this instance the testimony of the disposal officer clearly shows 
that his belief that the coats in question were new or in good condition 
was based upon records before him rather than upon any actual per- 
sonal examination. In other words, he actually had no more personal 
knowledge of the true facts than did your representatives, but by the 
express terms of the offering all the risks as to the accuracy of the 
descriptions were accepted by you when you bid, and imposed upon you 
by the acceptance of your offer. 

Although recognizing that the contracting officer has agreed with 
your position that it would have been practically impossible for your 
representatives to have made a complete inspection of the various lots 
described as coats before the time scheduled for the submission of 
bids—some 14,000 bales of material described as coats were stored at the 
two locations—we nevertheless are of the opinion that the terms of sale 
were sufficient to indicate to your company that it would be consciously 
taking the chance that, if it submitted a bid and the transaction proved 
to be unprofitable or even caused a considerable loss, the Government 
would be under no obligation to refund any part of the agreed sale 
prices for the specified lots. 

For the reasons stated, the settlement of December 7, 1956, is 
sustained. 


[B-130635] 


Real Property—Acquisition by Conditional Donation— 
Title Validity Prerequisite to Federal Expenditure 


The acquisition by donation of a municipal building to the United States for a 
post office with the proviso that the property revest in the municipality when 
it ceases to be used for post office purposes brings it within the purchase restric- 
tion in 40 U. 8. C. 255, which prohibits the expenditure of Federal funds for 
remodeling the building until a written opinion establishing the validity of the 
title has deen obtained from the Attorney General. 


To the Postmaster General, February 26, 1957: 


Reference is made to letter of February 5, 1957, from the Deputy 
Postmaster General, requesting a decision whether a contract for re- 
modeling the property proposed to be acquired from the Town of York, 
Virginia, may be entered into and monies expended therefor notwith- 
standing that the proposed deed of conveyance to be executed by the 
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donor would contain a reversionary clause to the effect that if the prop- 
erty should cease to be used for post office purposes it would revert to 
the grantor. 

It is stated that temporary quarters at York have been occupied 
under a special use permit from the National Park Service but that 
these quarters are now required by that agency incident to the cele- 
bration in 1957 of the 350th Anniversary of the Landing at Jamestown 
thereby necessitating vacating the present quarters. It appears that 
it is desired to remodel a portion of the building known as the Munic- 
ipal Dock Building which building is to be donated to the United 
States. It is proposed that the remodeling would be done by the Gen- 
eral Services Administration at an estimated cost of $48,500, which 
amount is stated to include a 10 percent reserve for contingencies and 
architectural and engineering expenses. It is stated that funds for 
the proposed project are available in the Project Account No. 95847, 
Appropriation No. 1870215, Facilities, Post Office, 1957. 

It is reported that the property designated as the site for the new 
quarters was formerly owned by the United States and that formerly 
it was under control of the National Park Service, Department of the 
Interior. The deed under which the property was acquired is stated 
to have contained a reverter clause providing for the return of the 
property to the Town of York whenever the property should cease to be 
used for park purposes and that such reversion has become effective. 
It is stated that following such reversion the Trustees of the Town of 
York by resolution adopted June 22, 1956, acting in conformity with 
the provisions of Chapter 712 of the Acts of Assembly, State of Vir- 
ginia, approved March 31, 1956, authorized conveyance of the same 
land and appurtenances to the United States by suitable and proper 
deed with special warranty subject, however, to a reverter clause under 
which title would revest in the grantor whenever the property should 
cease to be used for post office purposes. While the Department ap- 
pears to be of the view that the General Assembly of the State of 
Virginia did not impose the restriction as to the reversion of the 
property proposed to be donated to the United States for post office 
purposes, it is stated that the Trustees of the Town of York are 
adamant in their refusal to deed the property to the United States in 
the absence of such a reverter clause. 

In conclusion it is stated, in effect, that recently the General Services 
Administration requested bids for the purpose of awarding a contract 
for remodeling the premises for post office purposes but that an award 
could not be made due to the situation now confronting your Depart- 
ment in respect to obtaining clear title to the property. 

While section 8 of the Post Office Department Financial Control 
Act of 1950, 64 Stat. 460, 39 U. S. C. 794 (f), authorizes the Postmaster 
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General to accept gifts and donations of real property ia aid of the 
activities of the Post Office Department, there are for consideration 
here the provisions of section 355, Revised Statutes, as amended, 40 
U.S. C. 255, which are, in pertinent part, as follows: 

No public money shall be expended upon any site or land purchased by the 
United States for the purposes of erecting thereon any armory, arsenal, fort, 
fortification, navy yard, customhouse, lighthouse, or other public building of any 
kind whatever, until the written opinion of the Attorney General shall be had in 
favor of the validity of the title. 

Since the word “purchase” méans the acquisition of real property 
by any means whatever, except by descent, the acquisition of the land 
here involved by donation would constitute a purchase within the mean- 
ing of the above statute. 5 Comp. Dec. 682, 684; Byrd v. Allen, 171 
S. W. 2d 691, 695 ; Strudthoff v. Yates, 162 P. 2d 845, 852. Cf. 39 Op. 
Atty. Gen. 99. In the circumstances, monies may not be expended for 
the proposed remodeling of the building until the written opinion of 
the Attorney General shall be had in favor of the validity of the title. 
18 Comp. Gen. 727; 15 id. 359. And, since the proposed expenditure 
is not authorized until approval of the title by the Attorney General, 
execution of a contract prior to such approval likewise would not be 
authorized. 

Subject to approval of the title by the Attorney General, our Office 
would see no objection to the remodeling as proposed on a reimburs- 
able basis, the cost to be paid from the appropriation Facilities, Post 
Office, 1957, as that appropriation has been made available by section 
203 of the Treasury-Post Office Department Appropriation Act, 1957, 
70 Stat. 97, for payment to the Getieral Services Administration of such 
additional sums as may be necessary for the repair, alteration, preserva- 
tion, renovation, improvement of federally owned property used for 
postal purposes. 


[B-128764, B-129398] 


Marshals—Mileage—Travel by PrivatelyOwned Automo- 
bile-—Between Home and Headquarters 


Expenses incurred by employees for travel by privately-owned automobiles be- 
tween home and headquarters are considered personal even though the employee 


resides outside the headquarters city and is required to perform travel incident 
to overtime or call back duty. 


A marshal who traveled by privately-owned automobile from the headquarters 
city, where he resides during the week, to his home city, where he left a prisoner, 
spent the night at his home and the next day returned to headquarters by a 
circuitous route in connection with official assignments en route is entitled only 


to mileage for the distance in excess of that normally traveled between home and 
headquarters. 


A marshal who travels by privately-owned automobile on official business between 
his home city and the headquarters city, where he resides during the week, is not 
entitled to mileage even though the travel involved escorting a prisoner and did 
not involve duty at the marshal’s regular place of employment. 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 619 


To the Attorney General, February 28, 1957: 


This refers to the letter of January 3, 1957, your reference A3, from 
the Administrative Assistant Attorney General, Mr Andretta, re- 
garding our decisions of August 27, 1956, B-128764 (36 Comp. Gen. 
171), and December 4, 1956, B-129398 (36 Comp. Gen. 450), which 
concern the computation of mileage for use of personally-owned auto- 
mobiles by United States marshals and deputy marshals, hereinafter 
called marshals. Mr. Andretta refers specifically to the second and 
third situations involved in B-129398, dated December 4, 1956. 

The facts of the second situation considered in our decision of 
December 4, 1956, as amplified, are as follows: A marshal maintaining 
his home outside his headquarters city who resided at the headquarters 
city during weekdays, traveled from his headquarters city on a week- 
day (Wednesday) to his home town with a prisoner in custody for 
commitment to the only women’s jail in the district which was located 
in the city in which he maintained his home. He committed the pris- 
oner to jail and spent the night at his home. The following day he 
performed travel by necessary circuitous routing in connection with 
official assignments en route to his office during usual working hours. 
All travel was performed within the marshal’s district and we under- 
stand he regularly works the area adjacent to his home. While these 
facts differ somewhat from those set forth in Mr. Andretta’s letter 
they are the facts as actually considered in the case and we understand 
that the Department has no objection to our considering them as here 
stated. 

The facts of the third situation considered in our decision of De- 
cember 4, 1956, as amplified, are as foliows: A marshal living away 
from his headquarters city left his home to travel in an opposite direc- 
tion from headquarters city on a Saturday, picked up 2 prisoner, took 
him before the United States Commissioner (who had his office in the 
town in which the marshal lived), and not being admitted to bail, the 
prisoner was ordered to be confined to jail. The marshal took him 
to the approved jail located within the limits of the marshal’s head- 
quarters city. After placing the prisoner in jail he then returned to 
his home. 

We held that the mileage from residence to headquarters and return 
was required to be deducted in both of these situations. 

Mr. Andretta says that while there is no objection to the announced 
“duty and obligation of Government employees to place themselves 
at their regular places of employment and to return to their homes at 
their own expense,” doubts have been raised as to whether this princi- 
ple has been correctly applied in the situations set forth above. 

It appears that a marshal has an office and a desk in his headquarters 
building which is usually the building in which courts are held. He 
works out from that point. He must go to the local jail or the police 
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department line-up or to places within or outside the headquarters 
city for the service of process, transportation, and commitment of 
prisoners, etc. There are occasions on nonworkdays when the marshal 
is required to perform official assignments elsewhere in the headquar- 
ters city than at his headquarters building. 

The rule is well established that an employee must bear the cost 
of transportation between his residence and his place of duty at his 
official station. 11 Comp. Gen. 417; 15 id. 342; 19 id. 836. The fact 
that such expenses may be increased by emergency conditions or the 
performance of overtime work does not change this rule. 16 Comp. 
Gen. 64; B-117159, October 20, 1953. The rule is for application 
regardless of the fact that the employee resides outside the headquar- 
ters city and regardless of whether regular, overtime, or call back over- 
time duty is performed. B-128764, August 27, 1956. Thus, as such 
expenses are personal to the employee they may not be considered as 
incurred in official travel. 

Our view is that the above rule is for application in the case of 
employees who travel from home to the headquarters city for official 
duty irrespective of the performance of duty at headquarters office in 
one case and at some other point at the headquarters city in the other 
case. In neither case is mileage between home and headquarters office 
allowable. The facts in 34 Comp. Gen. 248 are distinguishable in 
that no duty was performed at the headquarters city in that case. 

As the marshal considered in the second situation of our decision 
of December 4, 1956, actually traveled from his headquarters city to 
him home and the next day returned from his home to his regular place 
of employment at his official station, he is entitled only to the mileage 
in excess of that normally traveled between such points even though 
he performed official assignments en route, and notwithstanding a 
prisoner was with the marshal for a portion of the trip. (Cf. the last 
question and answer in B-124671, November 28, 1955, concerning the 
mileage allowable to a marshal who serves process at various points 
en route to his home. 

Mr. Andretta points out that the marshal considered in the third 
situation in our decision of December 4, 1956, while likewise perform- 
ing an assignment in his headquarters city, would not necessarily re- 
port to his regular place of employment thereat. However, as above 
stated, we find no basis for allowing mileage solely because the mar- 
shal did not report to his headquarters building. Also, the presence 
of the prisoner in the car does not alter the situation sufficiently to 
permit allowance of mileage. 

Accordingly, upon reconsideration of the matter, we conclude that 
the negative answers in situations two and three as set forth in our 
decision of December 4 must be adhered to, 
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[B-128464] 


Officers and Employees—Training Courses—Personal v. 
Government Expense 


Expenses of training Government personnel at nonfederal facilities may not be 
paid from appropriated funds, in the absence of express statutory authority 
unless it can be shown that the training course is (1) essential to the purpose 
for which the appropriation is made, (2) for a period of brief duration, and (3) 
special in nature to meet the need of an authorized program. 


To the Secretary of Commerce, March 1, 1957: 

On December 18, 1956, the Assistant Secretary of Commerce, Ad- 
ministration, transmitted a memorandum prepared by the Assistant 
Director, Coast and Geodetic Survey, and requested reconsideration 
of our decision of July 31, 1956, B-128464. 

That decision concerns the availability of funds for sending an em- 
ployee of the Coast and Geodetic Survey to Harvard University 
for a nine months’ graduate course leading to the degree of Master of 
Public Administration. In the absence of a specific statute authoriz- 
ing training of Coast and Geodetic Survey personnel at Government 
expense, the basic rule was applied, namely, that appropriations are 
available only for the objects for which made. Consequently, the 
appropriation for salaries and expenses was held not to be available 
to pay the salary, traveling expenses, tuition, and other expenses of 
an employee attending the graduate course at Harvard. In the 
decision, however, the general rule was stated in a form which empha- 
sizes the conditions (henceforth called criteria) deemed necessary 
before an exception is allowed. 

The Graduate School of Public Administration at Harvard Uni- 
versity has also encouraged a review of the case. In view of this 
combined interest and in light of recently introduced bills which 
would provide Government-wide training authority, we have thor- 
oughly considered the entire problem of training Government em- 
ployees in private institutions at public expense when specific statu- 
tory authority is absent. 

Under our constitutional system, power to make Federal appropria- 
tions is vested in the Congress. U.S. Const. Art. I, Sec. 8, cl. 1 and 
cl. 18. Also see Art. I, Sec. 9, cl. 9. In exercising this power Con- 
gress passed an act on March 3, 1809, recorded at 2 Stat. 535, which 
provides : 

* * * the sums appropriated by law for each branch of expenditure in the 


several departments shall be solely applied to the objects for which they are 
respectively appropriated, and to no other. * * * 


This restriction now appears in 31 U. S. C. 628, which provides: 


Except as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely to the 
objects for which they are respectively made, and for no others. 
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In Letter Book No. 1, Second Comptroller’s Office (the oldest volume 
containing decisions of the 2nd Comptroller of the Treasury in our 
possession) we note, p. 162, that the accounting officers were con- 
fronted with a problem involving an application of the rule crys- 
tallized by the 1809 statute, above. On February 21, 1821, Comp- 
troller Cutts wrote to Jared Williams, Member of Congress, as follows 
(in part) : 

By the first section of the act of the 16th April 1816, entitled an “Act mak- 
ing further provision for military services during the late war and for other 
purposes”—it is provided that the widow of a private soldier of the militia, 
who shall have died while in the service of the U. 8S. during the late war, or in re- 
turning to his place of residence, after being mustered out of service, shall be 
entitled to receive half monthly pay to which the deceased was entitled at the 
time of his death, for and during the term of five years. The law provides 
only for the widow and children, as the case may be, of those who died in 
service or returning home. It appears that Wm. Hamilton died at home by the 
deposition of Wm. Ogden above-mentioned. Until this circumstance is ex- 


plained, the 2d Comptroller does not feel himself authorized to admit to widow 
Hamilton’s claim. 


In short, since money was not appropriated for payments to widows 
when a private soldier of the militia died at home, no funds could 
be paid to such widows from money appropriated for other purposes. 

Over a hundred years after passage of the 1809 statute, the Comp- 
troller of the Treasury, faced with his first training case, ruled that 
forest rangers were not entitled to payment of salaries or traveling 
expenses while attending schools or colleges for short courses in 
forestry. 16 Comp. Dec. 429, January 13, 1910. After reciting the 
facts and stating the problem, Comptroller Tracewell’s first comment 
(page 432) is: 

It is a fundamental and statutory fact under the method of appropriating 


made by Congress to support the government service, that all appropriations 
must be used for the specific purpose for which made and not otherwise. 


Of particular note is the last clause, which paraphrases the 1809 statute. 
Further, as if anticipating the argument raised in later submissions 
that a Government agency’s chief executive officer has the administra- 
tive discretion to detail his employees for instruction at private schools, 
the Comptroller said, at page 433: 

The question presented, however, is not a question of administration, but one 
of power. There is nothing, as before stated, in the appropriation, supra, or in the 
law, that I have been able to find, which, in my judgment, lodges with you the 
power to send these rangers to college at the government expense, or authorizes 


you to use the appropriation in question to pay their salaries while away at col- 
lege, which is only another way of expressing the same thought. 


In the absence of a statute giving executive officers power to send 
employees to schools, “which is only another way of expressing” the 
“fundamental and statutory fact” that “appropriations must be used 
for the specific purpose for which made,” Comptroller Tracewell 
merely applied to this first training case the rule enunciated in the 
ancient statute. As noted above, this statute remains in force. 
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Very little may be added to the former Comptroller’s decision by way 
of explaining the statute or its application to the training cases. One 
statement in that decision does require comment. Comptroller Trace- 
well said, at page 433 : 

Unless there is something in the law to the contrary, it is presumed that the 
officers and employees of the Government when appointed and employed have the 
necessary education to perform the duties for which they were suneinies or 
employed. 

This entire paragraph, which is unnecessary to the holding, is not 
rationale for either the law or its application. 

When faced with a question of sending Government employees to 
school without explicit statutory authority, Comptroller General 
McCarl followed the precedent established by the Comptroller of 
the Treasury. 2 Comp. Gen. 17. Moreover, the two cases reported 
at 6 Comp. Gen 15 and 15 id. 585 were decided on the same principle. 
Naturally, contrary conclusions were reached in cases, such as those 
reported at 19 Comp. Gen. 829 and 23 id. 651, which involved specific 
statutory authority for training Government employees. Closely 
analogous to this latter group is the case reported at 19 Comp. Gen. 448 
and its sequel, 29 id. 96. Here there was express statutory authority 
to train “persons,” but training Government employees was allowed 
under a companion clause of the same act. 

These two cases, one rendered on October 20, 1939, and the other on 
August 29, 1949, represent the transitional period in training cases. 
World War II and its aftermath necessitated the employment of highly 
skilled persons in critical fields. Congressional recognition of the 
importance of higher education found expression in the educational 
provisions of the G. I. Bill. Since the last World War, and especially 
since the Korean conflict, industry has recognized the importance, even 
the urgency, of providing further academic as well as on-the-job train- 
ing to promising employees engaged primarily in scientific, tech- 
nological pursuits. 

The changing times were reflected in the decision of May 29, 1952, 31 
Comp. Gen. 623, which was followed by 32 Comp. Gen. 339, 34 id. 168, 
and 34 id. 587. At this point a clarifying decision was rendered to 
summarize our position. 34 Comp. Gen. 631. It was said therein: 

As indicated, the decision of October 12, 1954, and similar decisions previously 
issued (see 31 Comp. Gen. 623, 32 id. 339), did not and were not intended to hold 
that, in the absence of specific statutory authority, departments and agencies 
could assign employees generally to attend courses of instruction or training in 
nonfederal facilities and to pay their tuition, per diem, and related costs. The 
authorizations granted in the decisions were based on a showing that the partic- 
ular training involved (1) was special in nature and was for a period of limited 
duration, (2) was essential to carry out the purpose for which the appropriation 


was made, and (3) was not of a type which the employee would normally be 
expected to furnish at his own expense. 


* s 2 * * s r 
427142 O—57——42 











624 DECISIONS OF THE COMPTROLLER GENERAL (36 





You are advised that the three elements set forth above should be present in 
order for this Office to approve expenditures for courses of training in the absence 
of express statutory authority. * * * 

Subsequent cases have applied the same criteria to arrive at a solution. 
34 Comp. Gen. 719, 35 id. 375, and 35 id. 639. Further elaboration on 
the criteria appeared in 35 Comp. Gen. 375 where we said : 


It also is observed that the type of training courses considered in the cited 
decisions, other than 34 Comp. Gen. 587, and in numerous other decisions covered 
a period of only one or two weeks; that the training had to do with selected 
professional personnel whose duties require them to maintain their expertness 
and keep abreast of the newest developments in their fields of science in order 
to fully discharge the responsibilities for which appropriations were provided ; 
and that the training concerned a specific and existing need—as distinguished 
from general training of expected future benefit to the agency. 


Furthermore, in 35 Comp. Gen. 639, the time element was referred to 
as a course of “brief duration.” See also 34 Comp. Gen. 587. 

To restate the elements considered necessary before a deviation 
from the general rule is authorized, we find that a particular training 
program must be: 

1. essential to carry out the purpose for which the appropriation is made, 


2. for a period of brief duration, and 
3. special in nature. 


One guide in determining the essentiality of a given training course 
is to ascertain whether a specific and existing need to the program 
or object for which Congress authorized the expenditure of funds 
is thereby satisfied; for a course which merely produces uncertain, 
future benefits is not so essential as to obviate the necessity for ap- 
proval by the Congress. “Brief duration” of the course is an element 
to be considered because, regardless of essentiality, the long course 
immediately raises the question: Why was not Congressional approval 
obtained for an undertaking of such magnitude? A course which 
is special in nature is one designed for use of “selected professional 
personnel whose duties require them to maintain their expertness and 
keep abreast of the newest developments in their fields of science in 
order to fully discharge the responsibilities for which appropriations 
were provided.” Its specialty consists in the particularity with which 
it meets a unique need, failing which the authorized program prob- 
ably would be frustrated. Conversely, when deciding whether a 
particular course is special in nature, consideration is also given to 
whether it is a type which an “employee would normally be expected 
to furnish at his own expense,” that is to say, whether it is rather 
more designed to elevate the general educational level of the individual 
than to meet a specific and essential need of the authorized program. 

A further word on the element of course length. We have dis- 
cussed above the necessity for this element; now we will address the 
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question: How long an interval is involved in a course of “brief 
duration?” In 16 Comp. Dec. 429, we said at page 433: 
It is true the college course they take is a short one, but if you are authorized 


to give them a short college course you are equally authorized to give them a 
long one. 


For reasons related above, the changing times brought an amelioration 
of the strict training course doctrine; hence, the time element became 
a material factor. Since this factor is material only when considering 
an exception to the general rule, we have consistently held that two 
weeks constitutes a period of brief duration. In the only deviation to 
this interpretation we expressly stated, 34 Comp. Gen. 587, that a 
course of training covering a sixteen-week period may not be regraded 
as of brief duration. Later, in 35 Comp. Gen. 375, we noted the point 
again and expressly added that the sixteen-week period was not a 
guideline for employee training generally. While a “period of brief 
duration” is not necessarily limited to two weeks, nevertheless we feel 
that the longer the course the more likely it is to be of general benefit 
to the employee rather than of special and essential benefit to the 
agency within the period and for the purpose for which funds were 
appropriated. Therefore the longer courses require careful weighing 
as to their essentiality and special nature. 

A continuing application of the criteria in weighing exceptions to 
the general rule is warranted not only because the criteria are basically 
sound and have long been followed but also because Congress is aware 
of the nature of this problem and our position with respect to it. In 
addition to general knowledge of our decisions, Congress was informed 
of the need for training legislation in the Hoover Commission report 
on Personnel and Civil Service. In Senate Document No. 31, 83d 
Congress, 1st Session, a pamphlet entitled “Training and Education 
in the Federal Government,” the Subcommittee on Federal Manpower 
Policies said (pages 3-4) : 

Our study shows that there is a need for authority to assign selected employees 
in scientific, professional, administrative, and technical fields to outside organi- 


zations for training normally on but not necessarily limited to postgraduate level. 
e * + * o 7 * 

To the extent that statutory authority is available to the other agencies, it is 
specific and limited in most cases. The Comptroller General has repeatedly 
stated the general policy that Government officers or employees may not, in the 
absence of statutory authority, be furnished educational courses or other 
training at Government expense. 


To remedy the situation the subcommittee recommended passage of 
legislation which would provide for employee training on a Govern- 
ment-wide basis. Subsequently, several bills have been introduced 
to accomplish this objective. So far at least two bills, S. 385 and H. R. 
1989, have been introduced in the 85th Congress. Since the Congress 
is aware of our decisions and recognizes the need for specific legisla- 
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tion for employee training, the general rule will be maintained and 
any deviations will be measured by the criteria set forth and explained 
above. 

On July 31, 1956, B-128464, the criteria as to training cases was 
applied to the problem of sending an employee of the Coast and 
Geodetic Survey to Harvard University for a nine months’ graduate 
course. The Assistant Director, Coast and Geodetic Survey, suggests 
that our decision might be changed if we were to hold a different 
understanding of the program and if we were to reconsider two of the 
criteria; specifically, the time element, and essentiality in relation 
to the concept that benefits must be specific and immediate. 

An extensive discussion of our understanding of the program was 
included in the July 31, 1956, decision because of the presentation in 
the original submission. In that submission emphasis was placed on 
the research aspect of the undertaking, and after several references 
to the Harvard course as the research program, it was said: 

It may be argued that the program of research here contemplated is essen- 


tially a training program and hence, subject to the requirements outlined in 
Decision No. 127390 of the Comptroller General, dated May 11, 1956. 


And the eoncluding sentence of the original submission is: 

In order to know whether we may proceed to utilize this research facility, 
we would appreciate your advising us concerning the following questions: * * * 
Oriented in this manner the first part of our decision was devoted to 
an analysis of whether the “research” program was authorized by the 
basic statute, 33 U. S. C. 883d. Our own research disclosed, as 
stated in the decision, that the Harvard program is a “specialized 
course of instruction, including research.” Hence, the program comes 
within the purview of training cases. <A careful study of the material 
presented in the resubmission fails to reveal any information which 
would alter our decision that the nine months’ course leading to a 
master’s degree is a training course and not a pure research project. 
In fact, upon rereading the Harvard brochure which deseribes this 
program, we note (page 7-8) : 

They will take the research Seminar [which meets weekly] on water resources 
as a core course, and in addition will seleet three courses each term from the 


many offerings in economics, government, sanitary and civil engineering, geology, 
public health, law, and other fields. 


Such a high proportion of course work lends support to our conclusion. 


With reference to time element, the resubmission contains the 
statement : 


While we reeognize that the criterion of “limited duration” which has been 
established by the Comptroller General is basically sound, we feel that “limited 
duration” should be considered a relative, not an absolute standard. * * * It 
might well be interpreted to cover periods of time up to nine months, depending 
on the circumstances involved rather than be interpreted to mean one or two 
weeks, as indicated in the above-cited decision. 
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We believe you will agree that there is no doubt but what a nine 
months’ course is not of brief duration as that term is used in reference 


to training cases. Consequently, in the decision of July 31, 1956, we 
said: 


* * * it is clear that a nine months’ course leading to an academic degree 
at Harvard University is not brief as that word is used in the cited context. 


Upon reconsideration of the problem we see no fact which would 
temper our conclusion that this course is not brief. Furthermore, 
we cannot discover any reason why this particular criterion should be 
waived, considering the facts of record. 


On the point of essentiality the Assistant Director, Coast and 
Geodetic Survey, says: 


We also recognize the general validity of the Comptroller General’s criterion 
that a course of instruction for civilian employees of the Government at private 
institutions must be directly connected with and essential to the fulfillment of 
the purposes for which the appropriation is made. However, it seems unduly 
restrictive to require that in order to be considered “essential” the proposed 
activity must be one from which immediate and specific benefits must result, 
rather than one from which there is expectation of future benefits. There are 
necessarily expenditures of Government funds for many essential activities 
which have little or no beneficial result during the year for which the appro- 
priations are made. For example, agencies often spend money from one year’s 
appropriation for improved equipment which may not yield actual net benefits 
for several years. In addition, in research and study programs it is universally 
recognized that there can be no assurance that any positive results will come 
from a particular research activity. 


We agree with your examples. The case before us, however, involves 
a proposed expenditure which has been considered for years as re- 
quiring specific statutory authority. Considering this, the require- 
ment that the benefits must be immediate and specific is not unduly 
restrictive; as part of the criteria to measure an exception to a strict 
rule, it is relatively broad. 

Also pertaining to the subject of essentiality the Assistant Director 
says: 

In our opinion, it would seem to be reasonable for the Comptroller General 

to require, in protection of the public interest and seeing that the will of Con- 
gress is carried out, that to be considered “essential”, a proposed activity be one 
which is reasonably calculated by the head of an agency to result, in the fore- 
seeable future, in increased efficiency or economy in carrying out the program 
for which the appropriation is provided. [Italics added.] 
It well may be that Congress will enact legislation giving the agency 
heads unrestricted authority to train employees. Nevertheless, we 
note the following passage, at page 6 of the Senate Document No. 31, 
cited above: 


The bill contains the following provisions to protect the interest of the Gov- 
ernment when employees are assigned to outside training: 

1. Departmental training programs would be subject to standards established 
by the Civil Service Commission. 

2. Standards for selection of non-Federal training facilities would be issued 
by the Commission after consultation with the Office of Education, * * * 
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8. Assignment to non-Federal facilities could be done only in accordance with 


training plans approved by the Civil Service Commission for each depart- 
ment. * * * 


In short, we do not know what restrictions will appear in legislation 
on training, but experience indicates that there may be some require- 
ment besides a mere determination by the agency head. Until such 
time as Congress has established a standard, we will continue to re- 
quire the agency head to convince us that a given course is so essential 
as to remove the necessity for specific Congressional approval. 
With due consideration for all the facts of the case, no such degree 
of essentiality has been established in the instant matter. 

In view of the historical analysis and reappraisal of the general 
rule, restatement and discussion of the criteria for exceptions thereto, 
the Congressional knowledge of our interpretation of training prob- 
lems, and the absence of compelling reasons for treating the instant 
case as an exception, the decision of July 31, 1956, is sustained. 


[B-123643] 


Military Personnel—Pay—Disability Retirement—Grade at 
Time of Retirement—Tracy v. United States 


Although the holding in Tracy v. United States, decided by the Court of Claims 
on June 5, 1956, C. Cls. No. 113-55, that a member of the uniformed services 
retired for physical disability is entitled to retired pay computed at 75 percent 
of his permanent grade rather than on the active duty pay grade held when re- 
tired, as provided in section 15 of the Pay Readjustment Act of 1942, has made 
the issues res judicata, and the rule of estoppel by judgment precludes the denial 
of retired pay to the member, computed on the basis of the decision, for the 
period subsequent to judgment; the decision will not be used as precedent in 
similar cases until the court has opportunity to reexamine its conclusion in 
several pending cases. 

The disability retirement provisions in 10 U. 8S. Code 1372 recently enacted into 
positive law represent a restatement, without substantive change, of the provi- 
sions in section 402 (d) of the Career Compensation Act of 1949 and, therefore, 
Reserve officers who are retired for physical disability subsequent to the enact- 
ment of Title 10 on August 10, 1956, are not entitled to retirement pay based 
on a permanent Reserve rank higher than the temporary grade in which the 
member is serving on active duty on the date of retirement. 


To the Secretary of Defense, March 5, 1957: 


Further reference is made to letter dated January 7, 1957, with en- 
closure (Military Pay and Allowance Committee Action No. 164), 
received from the Assistant Secretary of Defense (Comptroller), re- 
questing decision concerning the effect of the decision rendered on 
June 5, 1956, by the Court of Claims in the case of Louis Standish 
Tracy v. United States, C. Cls. No. 113-55, on the retirement pay 
status of officers of the Armed Forces, retired for physical disability 
who hold a permanent reserve rank which is higher than the tem- 


porary rank in which they are serving on active duty on the date of 
their retirement. 
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The record before this Office discloses the following basic facts con- 
cerning the military service of the plaintiff, Tracy: (1) He enlisted 
in the Connecticut National Guard April 4, 1917; was mustered into 
Federal service on July 25, 1917, and was honorably discharged on 
April 29, 1919; (2) he was appointed a commissioned officer in the 
Officers’ Reserve Corps on July 24, 1924; (3) he became a commis- 
sioned officer of the National Guard of the United States on April 4, 
1934, terminating his commission in the Officers’ Reserve Corps; (4) 
he was inducted into Federal service on January 6, 1941, in the grade 
of lieutenant colonel, National Guard of the United States; (5) he 
was appointed a lieutenant colonel in the Army of the United States 
on October 27, 1947; (6) he was appointed a colonel in the Officers’ 
Reserve Corps on December 17, 1947, and this latter appointment 
terminated the commissions held by him in the Connecticut National 
Guard and in the National Guard of the United States; and (7) he 
was retired from active service on April 30, 1950, in the grade of lieu- 
tenant colonel, Army of the United States (the grade in which he 
was serving on active duty at the time of his retirement) by reason 
of physical disability under the authority of sections 402 and 409, 
Career Compensation Act of 1949, 37 U. S. C. 272, 279. 

The court, in its opinion of June 5, 1956, held that under the au- 
thority of 37 U. S. C. 1952 Ed., 115 “the percentage to be used in com- 
puting his [plaintiff’s] retired pay is 75” and that the plaintiff is 
further entitled, under the provisions of section 402 (d) of the Career 
Compensation Act of 1949, 63 Stat. 818, 37 U. S. C.-1952 Ed., 272 (d), 
to have his retired pay computed on the basis of his permanent grade 
of colonel in the Officers’ Reserve Corps, rather than on the basis of 
the actual active duty pay grade of lieutenant colonel in the Army 
of the United States held by him at the time of his retirement on April 
30, 1950. 

We concur in the court’s opinion to the extent that it held the plain- 
tiff, as a member of a reserve component of the Army of the United 
States retired for physical disability, to be entitled by virtue of the 
provisions of section 402 (i), Career Compensation Act of 1949, 63 
Stat. 820, 37 U. S. C. 1952 Ed., 272 (i)—now section 1215, Title 10, 
U. S. Code, act of August 10, 1956, 70A Stat. 100—to the benefits 
prescribed in 37 U. S, C. 1952 Ed., 115 (fourth paragraph of section 
15, Pay Readjustment Act of 1942, 56 Stat. 368), he having served 
in the military forces ofthe United States prior to November 12, 1918. 
31 Comp. Gen. 28 and 213. Compare 31 Comp. Gen. 293. 

The fourth paragraph of section 15 of the Pay Readjustment Act 
of 1942, expressly provides that the retired pay of any officer entitled 
to the benefits therein prescribed “shall, unless such officer is entitled 
to retired pay of a higher grade, be 75 per centum of his active duty 
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pay at the time of his retirement.” That language is clear and unam- 
biguous in its meaning that the recovery of retired pay thereunder 
is limited to 75 per centum of the “active duty pay” to which entitled 
“at the time” of retirement. Hence, it is our view that the court has 
failed to give due effect to a specific requirement of the law, that is, 
that under the authority of 37 U.S. C. 1952 Ed., 115, the 75 per centum 
factor can be applied only to the plaintiff’s active duty pay at the time 
of his retirement. The decision of June 5, 1956, appears to be con- 
trary to the construction which the court theretofore placed on the 
same statutory provisions in the case of Carroll v. United States, 117 
C. Cls. 53, decided December 6, 1948, and in the case of Shea v. United 
States, 119 C. Cls. 53, decided March 6, 1951. 

The dissenting opinion of Chief Judge Jones, concurred in by Judge 
Laramore, emphatically outlines the serious doubt in the matter and, 
in particular, the absence of any statutory provision to justify the 
payment of disability retired pay to the plaintiff, Tracy, based upon 
“a rank higher than any in which actual service has been rendered.” 

However that may be, the judgment in favor of Louis Standish 
Tracy has become final and all the points placed in issue in that 
case, which were litigated, have become res judicata. The question of 
Tracy’s right and the basis for computing his retired pay from June 
6, 1956 (the day following the date of the court’s decision), necessarily 
involve the identical issues of fact and law which were considered 
and decided by the Court of Claims in the decision of June 5, 1956, in 
his case. In those circumstances, the rule of estoppel by judgment 
(collateral estoppel) has the effect of precluding the defendant (Gov- 
ernment) and the plaintiff (Tracy) from any further litigation 
against each other of the issues actually litigated and determined 
by the court in the decision of June 5, 1956. See the several court 
decisions which are quoted and cited on this rule of law in B-114422, 
January 10, 1957, 36 Comp. Gen. 489, and in B-6882, January 11, 
1957, 36 Comp. Gen. 501. Hence, this Office is constrained to follow 
the views expressed by the Court of Claims in the decision of June 
5, 1956, with respect to payment of disability retirement pay to Louis 
Standish Tracy commencing June 6, 1956. 

Questions 1 and 2 in Military Pay and Allowance Committee Action 
No. 164 are as follows: 
1. Is a reserve officer retired pursuant to section 402 of the Career Compensa- 
tion Act of 1949 (63 Stat. 818) entitled to retirement pay based on a permanent 
reserve rank higher than the temporary grade in which he is serving on active 
duty on the date of retirement? 

2. Would the answer be the same in the ease of a reserve officer retired for 


physical disability subsequent to the enactment of Public Law 1028, 84th Con- 
gress, approved 10 August 1956? 


As indicated above, we are unable to agree with the holding of the 
court that the provisions of 37 U. S. C. 1952 Ed., 115, properly may 
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be combined with those of section 402 (d), Career Compensation Act 
of 1949, 63 Stat. 818, 37 U. S. C. 1952 Ed., 272 (d). An examination 
of the pertinent statutory provisions discloses that two methods of 
computing percentage multiple for retired pay purposes (years of 
active service times 214 per centum, or the percentage of physical 
disability) are prescribed in section 402 (d). The specific formulas 
therein set out preclude the application of any other method. Sim- 
ilarly, the provisions of 37 U. S. C. 1952 Ed., 115, preclude the appli- 
cation of the 75 per centum factor therein prescribed to any rate of 
pay other than that to which the retiring member is entitled at the 
time of retirement. 

In any event, there are now pending before the Court of Claims 
at least three other cases (Snively v. United States, C. Cls. No. 399- 
56; Grafton v. United States, C. Cls. No. 545-56 and Lunceford v. 
United States, C. Cls. No. 3-57), each apparently involving the same 
statutory provisions and presenting the same issues as those involved 
in the Tracy case. The court therefore probably will be called upon 
to reexamine the conclusions reached in the Tracy case, and it is pos- 
sible, of course, that it will change its views in the light of the specific 
language employed in 37 U.S. C. 1952 Ed., 115 and 272 (d), and upon 
further consideration of the strong views expressed by Chief Judge 
Jones in his dissenting opinion concurred in by Judge Laramore. 

Question 1 is answered in the negative. 

The provisions of section 402 (d) of the Career Compensation 
Act of 1949 were repealed by section 53, act of August 10, 1956, 70A 
Stat. 641, 680. The provisions which were substituted for them are 
contained in section 1372, Title 10, U. S. Code, act of August 10, 1956, 
70A Stat. 105, as follows: 


§ 1872. Grade on retirement for physical disability: members of armed forces 


Unless entitled to a higher retired grade under some other provision of law, 
any member of an armed force who is retired for physical disability under 
section 1201 or 1204 of this title, or whose name is placed on the temporary dis- 
ability retired list under section 1202 or 1205 of this title, is entitled to the 
grade equivalent to the highest of the following: 

(1) The grade or rank in which he is serving on the date when his name 
is placed on the temporary disability retired list or, if his name was not carried 
on that list, on the date when he is retired. 

(2). The highest temporary grade or rank in which he served satisfactorily, 
as determined by the Secretary of the armed force from which he is retired. 

(3) The permanent regular or reserve grade to which he would have been 
promoted had it not been for the physical disability for which he is retired and 
which was found to exist as a result of his physical examination for promotion. 

(4) The temporary grade to which he would have been promoted had it not 
been for the physical disability for which he is retired, if eligibility for that 
promotion was required to be based on cumulative years of service or years 
of service in grade and the disability was discovered as a result of his physical 
examination for promotion. 


The highest retired grade (unless entitled to a higher retired grade 
under some other provision of law) of any member of an armed force 
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who is retired for physical disability under authority of section 
1201 or 1204, Title 10, U. S. Code, 70A Stat. 91 and 93, respectively, 
or whose name is placed on the temporary disability retired list 
under the provisions of section 1202 or 1205, Title 10, U. S. Code, 70A 
Stat. 92 and 94, respectively, is thus expressly fixed by the specific 
terms of clauses (1), (2), (3) and (4) of section 1372, whichever 
clause applies in the particular case. Clause (3)—by providing for 
retirement, in some cases, in a reserve grade never actually attained 
on active duty or otherwise—might possibly be taken as an indica- 
tion that clause (1) should be applied to confer a higher (reserve) 
grade than the grade in which the retiring member was “serving * * * 
on the date when * * * retired,” if such higher (reserve) grade is 
actually held at that time. However, that would be inconsistent 
with the language of clause (1) and, in our opinion, contrary to the 
language and intent of the statutory provisions which were super- 
seded by section 1372. Hence, since the legislative history of that 
section throws little or no light on the matter, and since section 49 
of the act of August 10, 1956, 70A Stat. 640, provides that “it is the 
legislative purpose to restate, without substantive change” the law 
being replaced, we are constrained to state that the answer to ques- 


tion 2 would be the same, in the case there presented, as the answer 
to question 1, above. 


[B-129424] 


Military Personnel—Retired Pay—Erroneous Placement on 


Temporary Disability Retired List—Travel and Transporta- 
tion Expenses 


A Coast Guard member who, after permanent retirement for physical disability, 
was erroneously advised that his name had been placed on the Temporary Dis- 
ability Retired List may not be regarded as in a de facto status while on a tem- 
porary or permanent retired list and when no official duties are performed so as 
to my retired pay in excess of that legally due as a permanently retired 
member. 

A member of the Coast Guard who, while on leave prior to permanent retire- 
ment, traveled to his home is not entitled to a mileage allowance by reason of 
erroneous advice that his name had been placed on the Temporary Disability 
Retired List nor to mileage and reimbursement for dependent’s travel for travel 
prior to issuance of competent orders. 

A member of the Coast Guard who, while on leave, traveled to his home where 
he continued to reside after notice of permanent retirement did not have his right 
to select a home and travel to that place within one year of retirement prejudiced 
by reason of erroneous advice that his name had been placed on the Temporary 


Disability Retired List and the travel actually performed and continued residence 
constitutes selection of a retirement home. 


To the Secretary of the Treasury, March 5, 1957: 


Further reference is made to letter of January 7, 1957, from the 
Acting Secretary of the Treasury, requesting decision on several 
questions which have arisen in connection with the retirement of 
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Charles E. Dickey, BM2 (P), U. S. Coast Guard, on September 
1, 1952. 

It appears that on July 8, 1952, Dickey received a copy of pro- 
ceedings and findings of a Physical Evaluation Board which stated 
that he was physically unfit to perform the duties of his rating due 
to physical disabilities considered to be the proximate result of the 
performance of active duty; that his disability was considered to be 
30 to 40 percent; and that accepted medical principles indicate that 
his disabilities “are of a permanent nature.” On the same date he 
requested in writing that he not be separated from the service in the 
near future as he felt that his physical condition was such that he 
would not be able to hold a job. The Physical Review Council con- 
curred in the findings of the Physical Evaluation Board and on 
August 14, 1952, recommended that he be placed on the Permanent 
Disability Retired List with a 40 percent disability rating. While 
it is shown that the Commandant of the Coast Guard approved the 
findings of the Physical Evaluation Board on August 25, 1952, and 
by appropriate action provided that Dickey “is hereby permanently 
retired effective 1 September 1952” the retirement orders of August 
26, 1952—delivered to him at his home in Baltimore, Maryland, to 
which he had proceeded in a leave status in May 1952 after having 
been granted indefinite sick leave pending final action on the re- 
tirement proceedings in his case—advised him that he had been 
placed on the Temporary Disability Retired List and that he would 
be directed to report for periodic physical examinations as required 
under sections 402 (e) and 404 of the Career Compensation Act of 
1949, 63 Stat. 819, 821, 37 U. S. C. 272 (e), 274. After reporting 
for the second of such physical examinations in July 1955 pursuant 
to orders so directing, the administrative error in advising him that 
he had been placed on the Temporary Disability Retired List was 
discovered and under date of September 28, 1955, he was notified 
of the error and that he was not entitled to the retired pay of 50 
percent of his basic pay—the minimum amount payable under sec- 
tion 402 (d) of the Career Compensation Act, 37 U.S. C. 272 (d), to 
members placed on the Temporary Disability Retired List— 
then being paid him. It is stated that thereafter he was paid at 
the rate of 40 percent of his basic pay, based on his disability rating 
of 40 percent, and that the amount he was overpaid as a result of 
the administrative error for the period September 1, 1952, to August 
31, 1955, was $616.97. 

The first question on which a decision is requested relates to the 
liability ef Dickey to refund the amount of the overpayments. Sec- 
tion 402 (a) of the Career Compensation Act of 1949, 63 Stat. 816, 
37 U. S. C. 272 (a), authorizes the placement on the Temporary 
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Disability Retired List of the name of an otherwise qualified mem- 
ber only when accepted medical principles indicate that such dis- 
ability “may be” of a permanent nature. If that condition is met 
by a finding that such disability “is” of a permanent nature, the 
only retirement action that may be taken is a permanent retirement 
for physical disability. Since the administrative findings in this 
case were to the effect that Dickey’s disabilities were of a permanent 
nature and he was permanently retired, the retirement orders of 
August 26, 1952, were without effect to place him on the Temporary 
Disability Retired List. 

Concerning the question whether, on the basis ef the de facto status 
rule (compare 30 Comp. Gen. 195), Dickey may retain the amount 
of $616.97 erroneously paid to him, it is well to remember that such 
rule was introduced into the law, not as a pay rule, but as a matter 
of policy and necessity, to protect the interests of the public and 
individuals whose interests were involved in the official acts of per- 
sons exercising the duties of an office without being lawful officers. 
See State v. Carroll, 9 Am. Rep. 409, 423, where the earlier English 
and American cases are reviewed. As that rule developed, it was 
concluded that such de facto officers could retain the salaries paid 
them for duties performed in such status but there appears to be no 
sound reason why the rule should be extended further to cover per- 
sons who are on a temporary or a permanent retired list and who 
have no official duties to perform from day to day. Hence, it is 
concluded that the erroneous notice which Dickey received respecting 
the temporary or permanent nature of his retirement did not change 
his legal rights or give him a right to retain any retired pay in 
excess of that legally due as a (permanently) retired member. <Ac- 
cordingly, Dickey should refund the sum erroneously paid to him. 
Decision also is requested on the following four questions, 

1. Is the retired member entitled to mileage allowance for himself only, 


which was payable upon transfer te the temporary disability retired list 
whether or not travel was performed? (para. 4153, Case 7, Joint Travel Regu- 
lations, Ch. 2, 8/1/52). 

2. If the temporary disability orders which were issued must be disregarded, 
the one year within which a selection of home must be made for travel allow- 
ance purposes has expired, whether or not one considers the original date of 
retirement (1 September, 1952) or the date on which Dickey was correctly 
informed that his physical disability retirement was permanent instead of tem- 
porary (28 September, 1955). The member was never informed that he had 
one year to select and travel to a permanent home and receive travel allow- 
ances thereto. On the contrary, he was informed in his retirement orders 
that he was not entitled to select a “home of retirement”. Is it possible for 
the head of the department to grant an extension of time in which a selection 
ef a home can be made tn view of the administrative error and delay in settling 
this case? 

3. If the answer to question 2 is in the affirmative, could travel allowance 
be paid for the member and his dependents from Alameda, Calif. to Baltimore, 
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Md., assuming the latter is selected as his home, in view of the restrictions of 
para. 4156, Case 7a, and para. 7000-9, Joint Travel Regulations? 

4. If the answer to question 2 is in the affirmative and Dickey selects a home 
at some point other than Baltimore, Md., may travel allowances be paid for 
the member and his dependents from Baltimore, Md., to the point selected? 

The mileage, if any, which was payable under Case 7, paragraph 
4153, Change 2, August 1, 1952, Joint Travel Regulations, upon trans- 
fer to the Temporary Disability Retired List, did not accrue to Dickey 
since he was not eligible for transfer to that list. It is doubtful that a 
right to mileage for his travel to his home in Baltimore could have 
accrued in any event, since the proviso in section 303 (a) of the Career 
Compensation Act, 37 U. S. C. 253 (a)—on which Case 7 was based— 
which authorizes the payment of travel and transportation allowances 
on separation from the service or release from active duty regardless 
ef whether the member concerned performs the travel involved, has 
been held to relate to prospective travel which could be performed 
from the place of leave to ultimate destination after the issuance of 
orders directing such travel. See decision of April 11, 1956, B-125430., 
Mileage is not payable incident to his permanent retirement since he 
traveled to his home while on leave prior to such retirement and hence, 
did not travel “under competent orders” as required by section 303 (a) 
of the Career Compensation Act. 33 Comp. Gen. 373. In view of the 
provision in paragraph 7000-9, Joint Travel Regulations (7000-11 of 
the regulations then in effect) barring reimbursement for dependents’ 
travel prior to the issuance of orders, reimbursement may not be made 
for the travel of his dependents to Balitmore. Compare 32 Comp. 
Gen. 348. Question 1 is answered accordingly. 

The requirement of selection of a home and travel to that place 
within one year from the date of retirement (Case 12, paragraph 4153 
and paragraph 1150-3 of the Joint Travel Regulations in effect at the 
time of Dickey’s retirement, and paragraph 4158 of the current regula- 
tions) is mandatory and that period for travel may not be extended 
by the head of a Department because wrong information may have 
been given the member concerned as to his rights relating to the selec- 
tion of a home. Dickey’s right to select a home was not prejudiced 
by the erroneous orders of August 26, 1952, since he made no attempt 
to select a home other than Baltimore after being advised of his per- 
manent retirement. His travel to Baltimore and continued residence 
there constituted a sufficient selection of that place as his home. How- 
ever, as stated above, no right to travel and transportation allowances 
accrued as a result of such action since the travel was performed in a 
leave status prior to his retirement. 

Accordingly, questions 2 and 3 are answered in the negative and 
no answer is required to question 4. 
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[B-127512] 





Military Sea Transportation Service—Charters—Risks As- 
sumed by Contractor—Failure to Furnish Firm Commitment 
Documents 





A contractor who could have foreseen that a delayed or unfavorable administra- 
tive determination of vessel costs for mortgage and loan insurance would affect 
the financing plans, incident to a conditional award of long-term charter of two 
tankers, may not be excused for failure to submit firm commitment documents 
required by the cash bond, and failure to furnish the documents justifies for- 
feiture of the bond. 


To the New England Tanker & Shipping Corporation, March 7, 
1957: 

Reference is made to your letter of September 18, 1956, claiming 
the amount of $25,000, which had been deposited by your corporation 
in connection with the conditional award to you by the Military Sea 
Transportation Service of the long term charter of two tankers pursu- 
ant to Public Law 575, 83d Congress (34 U. S. C. 498 (0)-(q)). 

In your letter you state that you at all times complied with the 
spirit as well as the letter of the bond and with the requirements laid 
down by the Military Sea Transportation Service, and that the fault, 
if any, in this matter lies with the Government and not with your 
corporation. Furthermore, you state that you were ready, willing and 
able to complete the award subject only to a determination by the 
Maritime Administration of what constituted the “actual cost” of the 
vessel for purposes of construction loan and mortgage insurance. But 
in view of the untimeliness on the part of the Maritime Administration 
in making such a determination, it is your contention that such delayed 
action made it impossible for you to comply with the provisions of 
the bond and, hence, the Military Sea Transportation Service was 
neither legally nor equitably justified in forfeiting your bond. 

A brief review of the record as presented to this Office indicates that 
the award of January 31, 1956, for the charter of two tankers to be 
constructed by the Ingalls Shipbuilding Corporation, was conditioned 
upon the furnishing by your corporation within thirty days, or from 
such other time as might be determined by the Commander, Military 
Sea Transportation Service, to be in the best interest of the Govern- 
ment, of firm evidence of your ability to finance, construct and operate 
the vessels. Such a bond was required by paragraph 4 of the Invita- 
tion for Offers in those instances in which the offers were supported 
by commitments in principle rather than firm commitments. The per- 
tinent provisions of the aforementioned bond, dated January 3, 1956, 
read as follows: 





4—WHEREAS, also, the Contractor has delivered to the Government, or will 
deliver to the Government within two (2) working days from the date hereof 
the sum of TWENTY FIVE THOUSAND ($25,000.00) DOLLARS as a Cash 
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Bond to assure the Government that its said representations are firm, or, if 
in principle, that they can be reduced to firm commitments without undue delay 
and that in the event it should be awarded a contract under COMSTS letter 
Serial 2274M34 dated 14 November 1955 the Contractor can and will produce 
documentary evidence of said firmness within thirty (30) days from the granting 
to it of an award conditioned upon submission of such proof, and will thereafter 
accept a final award in accordance with its said offer and undertake the per- 
formance of the award. 

5—NOW, THEREFORE, the Contractor, its successor and assigns are held 
and firmly bound unto the Government in the penal sum of TWENTY FIVE 
THOUSAND ($25,000.00) DOLLARS. 

6—THE CONDITION OF THIS OBLIGATION IS SUCH, that said bond 
shall be forfeited to the Government if the Contractor shall fail to furnish the 
Government as evidence of its ability to perform under the final award the 
documents described in (a), (b) and (c) below in a form acceptable to the 
Government, within thirty (30) days from the conditional award, or from such 
other time as specified in paragraph 7 below : 

(a) A statement in writing signed by an authorized representative of each 
of the individuals, corporations or financial institutions named in paragraph 3 
above, or a substitute therefor agreeable to the Government, constituting a firm 
commitment on his or its part to furnish for the construction or operation of said 
tankers, either as a loan, credit or purchase of bonds or stock, the amount or 
amounts heretofore set opposite his or its name ; 

(b) An executed copy of a contract with each of the shipyards listed in para- 
graph 3 above in which the shipyard agrees to construct and deliver to the 
Contractor tankers of the specifications set out in Commander Military Sea 
Transportation Service letter Serial 2274M34 dated 14 November 1955 in the 
number set opposite the name of the shipyard in paragraph 3, said tankers to 
be delivered to the Contractor within sufficient time to permit their tender to 
the Government within two years from the date of the final award by the 
Government of a charter or charters to the Contractor; the said contract, or a 
supplementary agreement between the Contractor and the shipyard, shall clearly 
establish that the latter accepts the financing proposed by the Contractor in 
payment of the cost of construction of the tankers. 

(c) A firm commitment in writing by the Maritime Administration to grant 
to the Contractor mortgage insurance for 90 percent of 874% percent of the con- 
struction costs of the tankers covered by the conditional award, together with 
approval in writing by the Maritime Administration of the citizenship of the 
stockholders of the Contractor, the control of such stock, and the operating 
organization proposed by the Contractor to operate the tankers while said 
tankers are to be under time charter to the Government. 


On February 27, 1956, you requested an extension of thirty days 
for compliance with the conditional award, explaining that nego- 
tiations were proceeding in connection with the finalization of arrange- 
ments for constructing and financing the vessels, and also advising 
that you hoped to have your revised application for mortgage and 
loan insurance submitted to the Maritime Administration by March 
2, 1956. Such request was granted by letter dated March 2, 1956, 
and your amended application for mortgage and loan insurance was 
submitted to the Maritime Administration on March 21, 1956. On 
March 26, 1956, you requested a further extension to and including 
May 15, 1956, at which time you advised that your amended appli- 
cation, submitted to Maritime on March 21, 1956, had been completed 
as to the construction contract and construction loan financing. You 
explained further that agreement in principle had been reached re- 
garding first mortgage financing, but that it could not be finalized 
until the Maritime Administration made a decision as to whether 
financing costs were subject to insurance. It was concluded that de- 
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termination of this question and the necessary documentation for the 
loan would require at least six weeks. 

In reply to this request the Military Sea Transportation Service, 
by message dated April 2, 1956, extended the period of performance 
pending submission of a signed statement with respect to its com- 
mitment of each of the firms involved in the financing and construction 
of the vessels; and this message stated that a definite extension of 
time would be determined upon receipt of such statements. Various 
documents were submitted in reply to this request, but they were 
not considered by the Military Sea Transportation Service as being 
firm commitments since they were subject to numerous conditions. 
For example, the Summary of Terms submitted by the First National 
City Bank of New York was conditioned, among other things, upon 
(1) satisfactory documentation proving that mortgage insurance had 
been granted and that the long term mortgage loan had been com- 
pleted; (2) a guarantee from the Ingalls Shipbuilding Corporation 
te the First National City Bank of New York; (3) assignment to 
the First National City Bank of the Ingalls construction contract 
and the Military Sea Transportation Service charter, and (4) satis- 
faction of the First National City Bank and its counsel as to all 
agreements and documents. 

In view of the above, the Military Sea Transportation Service, on 
April 9, 1956, requested additional information as to the status of 
the contigencies existing in the so-called commitment documents, and, 
pursuant thereto, you submitted further documentation, including a 
letter dated April 12, 1956, but this, likewise, was considered far from 
being unconditional as contemplated by section 6 (a) of the bond, 
and on April 20, 1956, you were so advised. Furthermore, you were 
informed that the documents furnished thus far did not constitute 
irrevocable commitments for financing, and did not establish that the 
additional time required was only for the purpose of finalizing docu- 
ments; and it was stated that under these circumstances the period 
of performance could not be extended without further evidence as to 
the firmness of the commitments and the time required to finalize 
the documents—and it also was requested that such additional evidence 
be furnished by May 3, 1956. In response to this request, you con- 
tended, in effect, that no firm commitments could be made until the 
Maritime Administration had rendered its decision as to actual cost, 
that the construction contract and letters of commitment from the 
financial institutions were sufficient evidence of firm arangements, 
and that finalization of the transactions could only be accomplished 
simultaneously and after considerable time and effort. Neverthe- 
less, pending the decision on actual cost you made no further progress 
toward submitting firm or irrevocable commitments. 
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Notwithstanding the foregoing, you contend that you complied with 
the spirit as well as the letter of the bond and with the requirements 
laid down by the Military Sea Transportation Service; but the fact 
remains that you did not meet the terms of the bond and the award in 
the following particulars: 

1. You had no firm commitments from the financial institutions 
as required by paragraph 6 (a) of the bond; 

2. You did not furnish executed contracts from the shipyard as 
required by paragraph 6 (b) of the bond, and 

8. You did not furnish a firm commitment from the Maritime 
Administration of the mortgage insurance as required by paragraph 
6 (c) of the bond. 

While the delay by the Maritime Administration in determining 
whether certain costs were insurable may have had an adverse effect 
upon your negotiations and plans, it is doubtful that such delay was 
the primary cause of your failure to meet your obligations; and it 
should be considered that the delay was foreseeable and its risk as- 
sumed by your corporation. Furthermore, under the circumstances 
of record, it appears probable that an earlier unfavorable decision 
likewise would have been fatal to your financing plans. Hence, we 
are unable to concur in your contention that an early favorable deci- 
sion was required, and that you were excused because such a decision 
was not forthcoming. Manifestly, a different financial arrangement 
not requiring mortgage insurance would have eliminated the diffi- 
culty, or a financial arrangement not dependent upon the controversial 
costs being insured would have permitted prompt action by the Mari- 
time Administration, particularly since it appears that these costs 
were relatively unimportant in the overall financial picture. It also 
appears from the record that you were aware of the fact that the 
specific question of what constitutes “actual cost” had been raised in 
1955 and had not yet been decided. It obviously should have been 
expected that a decision on this point might have been unfavorable 
or, if favorable, delayed. Therefore, it clearly was within your power 
and responsibility to plan against an unfavorable decision or a delayed 
favorable opinion. In this connection, attention is invited to the case 
of Day v. United States, 245 U. S. 160, wherein the Supreme 
Court of the United States, in treating of this phase, stated in pertinent 
part as follows: 

One who makes a contract never can be absolutely certain that he will be 


able to perform it when the time comes, and the very essence of it is that 
he takes the risk within the limits of his undertaking. * * * 


And, finally, in a report dated November 14, 1956, the administrative 
office stated the following: 


New England’s argument relative to the delay seems to be predicated upon 
the idea that the granting of its application for mortgage insurance was a 
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condition of performance on the part of the Government. This is actually the 
reverse of the true situation. Obtaining mortgage insurance was an important 
part of the performance to be rendered by New England itself, and as stated 
in the cash bond a failure to obtain such insurance authorized the Government 
to forfeit the bond. The sole purpose of requiring the bond was to protect the 
Government against a failure to carry out the obligation to complete the financ- 
ing that had been represented as already obtained in principle. 

Returning to your negotiations with the Maritime Administration, 
you contend in your letter of February 6, 1957, that when the cash 
bond was filed on January 3, 1956, there was no question that you 
could comply with the three conditions set forth therein; and par- 
ticularly you had no doubt that the Maritime Administration would 
grant you the mortgage insurance. However, the facts of record in 
this Office are not easily reconcilable with such contention. 

The record indicates that on December 28, 1955, you submitted 
a letter “application for Federal Ship Mortgage Insurance in connec- 
tion with the vessels to be awarded under the MSTS Tanker 
program.” On December 30, 1955, you were advised by the Ad- 
ministration that subject to receipt of a formal application, your 
letter application was approved in principle subject to five (5) con- 
ditions. On January 10, 1956, your attorney was advised that the 
Administration would not revise its net worth requirements as stated 
in its December 21st letter, and added that the application of your 
corporation would be processed further upon acceptance of the con- 
ditions as set forth in its letter. Again, by letter dated February 
8, 1956, you were advised, after reference to personal conferences, 
that any departure from the aforementioned conditions would be 
unwarranted, and you were urged to advise promptly your unqualified 
acceptance of the conditions. And then by telegram dated February 
15, 1956, you were informed that it was mandatory that all required 
documents and other data be submitted to the Adminisration not 
later than the close of business February 20, 1956. On the same 
date an Airmail-Special Delivery letter was forwarded to you re- 
questing your unqualified acceptance of the Administration’s con- 
ditions as set forth in its letter of December 21, 1955, and pointing 
out that “Delay in furnishing any of the aforementioned data may 
result in your application not being processed within the time al- 
lotted.” And, finally, on March 9, 1956, the Administration for- 
warded to you the following telegram : 

Re MSTS Tanker awards and our telegram of February 15, 1956, if extended 
deadline of April 2 set by MSTS is to be met by this Agency, it is mandatory 
that all required documents and other data, complete, accurate and in the 
required number of copies, be submitted to Maritime Administration on or 
before March 21, 1956. Fee of $13,075 as requested Maritime letter of Feb- 
ruary 16 and promised in your letter of February 21 not yet received. Request 
this matter be given immediate attention. 

There is no evidence of record that you complied with such request 
by submitting the required documents. 
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In the light of the foregoing, therefore, it must be concluded that 
the conditions of the bond were not complied with as contended by 
you. 


[B-125571] 


Sales—Bids—Mistakes—<Actual and Constructive Notice of 
Error—Refund 


A contract for the sale of surplus Government property, which was awarded to 
a purchaser after he had alleged an error in bid and submitted evidence showing 
that the prices were quoted on a unit rather than pound basis, as advertised, 
and after the Government was on notice of the wide price disparity between the 
erroneous bid and others, may not be regarded as a valid and binding agree- 
ment and the purchaser is entitled to refund of the bid deposit. 


To the Secretary of the Air Force, March 8, 1957: 


Reference is made to your letter of October 17, 1955, furnishing a 
report, as requested by our Office letter dated September 27, 1955, rel- 
ative to the request of Lee Mansdorf and Company, Compton, Cali- 
fornia, for relief in connection with contract No. AF 04(607)s-728, 
dated January 11, 1955, covering a sale by the Norton Air Force Base, 
San Bernardino, California, of several items of aircraft assemblies 
and spare parts; also to letter dated December 21, 1955, file reference 
SBPPRS, from the contracting officer, reporting an indebtedness of 
the contractor resulting from default under said contract. 

As grounds for its refusal to perform its contract, the contractor 
alleged certain errors in the preparation of its proposal of January 3, 
1955, submitted in response to the Government’s invitation No. 04- 
607-s-55-4, issued December 10, 1954. 

Action upon the contractor’s claim for remission of its bid deposit 
of $50,000 furnished in connection with its proposal of January 3, 
1955, has been withheld by us awaiting advice from the Department 
of Justice as to the outcome of investigations conducted into certain 
reported fraud aspects of the case. These investigations were insti- 
gated as the result of a charge by one of the contractor’s competitors 
that, by alleging error in its bid, the contractor merely was seeking to 
avoid liability under its contract due to the failure of certain prior 
commitments for the contract articles to materialize. We have been 
advised by the chiefs of the Criminal and Civil Frauds Sections of 
the Department of Justice that the aforesaid charges of fraud were 
found to be unsubstantiated by the facts as disclosed by the investiga- 
tions and that, as a consequence, it has been concluded by the Depart- 
ment that action for fraud under the False Claims Statutes, 31 U. 
S. C. 231, et seg., or otherwise, is not warranted. 

Concerning the mistake in bid aspects of the case, the record shows 
that by invitation No. 04-607-s-55-4, issued by the Norton Air Force 
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Base under date of December 10, 1954, proposals were solicited on 24 
items of aircraft parts and related equipment, as therein described. 
In response thereto, the contractor, Lee Mansdorf and Company, and 
two other undisclosed associates, acting by and through the said Com- 
pany, submitted bids on 19 items and, by virtue of their high bid 
prices, were awarded items Nos. 1, 6, 7, 8, 9, 17 and 19 of the invitation 
on January 11, 1955. 
_ The time scheduled for the opening of the bids was 1: 00 p. m. PST 
on January 3, 1955, and the contractor’s proposal was submitted on 
that date. At the time of opening, the contractor noticed the wide 
discrepancy between the amounts of his bid prices of $1.188, $1.362 
and $0.503 per pound on items Nos. 1, 8 and 9, respectively, as com- 
pared to the amounts of the other bids on those items, which were: 
Item No. 1—ten bids ranging from $0.369 to $0.0029 per pound 
Item No. 8—eight bids ranging from $0.713 to $0.0109 per pound 
Item No. 9—ten bids ranging from $0.1561 to $0.001 per pound 

According to the statements made in an affidavit executed by the 
contractor on February 14, 1955, he was not familiar with the values 
of the items of aircraft assemblies and spare parts upon which he had 
bid under items Nos. 1, 8 and 9, and consequently he prepared his pro- 
posal shortly prior to the time of opening upon the basis of the unit 
prices prepared by one of his associates, who had assumed that the 
Government was offering the items upon a piece or unit price basis, 
instead of by the pound, as set forth in the invitation for those items. 
The record contains what purports to be the original worksheet upon 
which the contractor apparently had relied, which shows merely the 
unit price applicable to each item, and does not disclose whether such 
price related to the item or to the pound, as advertised. In this con- 
nection, it is observed that the invitation listed both the number of 
units and poundage of items Nos. 1, 8 and 9, but that quotations were 
solicited on many other items on a unit basis, per each rather than per 
pound. 

After consultation with his associates in this enterprise, the con- 
tractor learned that the unit prices furnished him for use in the 
preparation of his bid were intended for application to each piece of 
equipment offered, instead of to the pound. Particularly was this 
s0 with respect to items Nos. 1 and 9, as to which there were differ- 
entials of over 300 and 200 percent between the number of pieces and 
the poundage shown for those items. Upon karning of his error, 
the contractor, on January 7, 1955, four days after opening and four 
days before the award, personally presented himself at the office of 
the contracting agency, where he informed the contracting officer 
that through misunderstanding upon his part he erroneously had 
quoted on a price per piece or unit as to items 1, 8 and 9, instead of upon 
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& poundage basis, as advertised, in view of which he requested either 
that his bid prices on those items be revised to conform to his in- 
tentions in the matter, or that he be allowed to revoke his offer. 
Furthermore, he advised the contracting officer that by reason of his 
mistake, his associates had withdrawn their financial support in this 
joint enterprise, and, as a consequence, he would be unable to perform 
the contract if it were awarded him. During the course of the inter- 
view, the contracting officer advised the contractor to confirm. his 
allegations in writing, which the contractor did by letters dated 
January 10 and 11, 1955, directed to the said official, in which all the 
circumstances giving rise to the alleged errors were formally con- 
firmed. It is represented by the contractor that he personally de- 
livered his letter of January 10, 1955, to the contracting agency. 

All of the contractor’s allegations as to how the alleged errors 
were made, and his representations as to the co-partner relationship 
which had existed between Mr. Lee Mansdorf and his associates in this 
transaction, have been confirmed by affidavits executed and furnished 
by each of the interested parties. 

Notwithstanding the contractor’s prior allegation of error, the con- 
tracting agency, on January 11, 1955, processed and awarded contract 
No. AF 04(607)s-728 to Lee Mansdorf and Company. 

The items awarded the contractor under the contract have since 
been sold by the contracting agency at a reported loss to the Govern- 
ment, including $50 storage, of $102,184.30, and the question here 
arises as to the contractor’s liability, if any, for such loss. In this 
connection it is noted that in computing the reported loss the con- 
tracting officer apparently has considered only the items which were 
sold at less than the original contract price and has failed to include 
certain items sold at higher prices, which should properly operate to 
reduce the loss. 

As to the contractor’s liability for losses resulting from its reported 
default, it has long been the general rule that proposals submitted in 
response to Government invitations may not ordinarily be withdrawn 
after opening, even before award, and that the bidder is bound to 
accept the award. The law is equally well settled, however, that the 
Government must be held to the same general principles of equity and 
fair play in dealing with those who contract with it as are the con- 
tractors themselves. See Kemp v. United States, 38 F. Supp. 568, 
570. In other words, the courts have recognized that the sovereign 
is not entitled to take an unconscionable advantage of its special status 
as a governing body. See Connecticut v. F. H. McGraw & Company, 
41 F. Supp. 369. 

While mutual mistake affords the only ground for reformation of a 
contract—see Ogden & Dougherty v. United States, 102 C. Cls. 249, 
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259; Saligman, et al. v. United States, 56 F. Supp. 505, 507—rescission 
may be allowed for mistake of only one party. As was stated by the 
court in the Kemp case, supra, at page 573 (quoting, with approval, 
from Williston on Contracts, Section 1578) : 

* * * some cases afford countenance for the doctrine that unilateral mistake, 
while the contract is still executory, and the parties can be put in statu quo, may 
afford ground for rescission, and doubtless the discretionary remedy of specific 
performance may be denied. * * * In some of them, at least, it would seem 
that the party not in error should have suspected the existence of a mistake, in 
which case clearly rescission and restitution should be allowed. 

In the instant matter, the record contains a memorandum, prepared 
by the contracting officer, of the conversation had between the latter 
official and the contractor on January 7, 1955, or four days before 
award, during the course of which the contractor alleged errors in its 
proposal and explained exactly how they occurred. Therefore, there 
can be no doubt of the contracting officer’s awareness of the contractor’s 
claim of error prior to the award of the defaulted contract, there 
having been left for later submission by the contractor only the matter 
of written proof of the errors alleged. This was promptly furnished 
in the form of written communications and affidavits, each of which 
appears to confirm the contractor’s contentions in the matter, and is 
consistent with the disclosures made by the contractor at the confer- 
ence held on January 7, 1955. Thus, there appears to have been a 
substantial compliance with the rule that the party alleging a mistake 
must show exactly in what it consists and the correction that should 
be made. See Moffett, Hodgkins & Clarke Company v. Rochester, 
178 U.S. 373. 

Here, aside from any consideration of constructive notice of error 
which might be imputed from the wide disparity between the amount 
of the contractor’s bids on items Nos. 1, 8 and 9 and the amounts of 
the other bids received on those items—there appearing to be little, 
if any, doubt concerning the existence of bona fide errors in the prep- 
aration of the contractor’s proposal— it cannot properly be maintained 
that the Government was not on notice of error at the time of the 
award. See Monroe Manufacturing Company v. United States, 1438 
F. Supp. 449, 451. 

Accordingly, it must be concluded, as a matter of law, that no valid 
contract resulted from the proposed award. See Alta Electric & 
Mechanical Company, Inc. v. United States, 90 C. Cls. 466, 476; 
United States v. Jones, 176 F. 2d 278, 285; Gerenia v. Boyarsky, 140 
A. 749. 

In the circumstances, the bid deposit of $50,000 which accompanied 
the contractor’s proposal of January 3, 1955, should be refunded. 

It is requested that your action in the matter be expedited. 
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Military Personnel—Gratuities—Mustering-Out Pay—Inte- 
gration of Members of Army and Air Force of United States 
Into Regular Army and Air Force Service 


The acceptance of a Regular Army or Air Force commission by an officer, who 
is serving on active duty under a commission in the Army or Air Force of the 
United States without component, does not terminate the existing commission, 
and, therefore, unless the regular service appointment or some other official 
order expressly terminates the existing commission at the time of acceptance, 
the member may not be considered as having been discharged or released for 
entitlement to mustering-out pay. 

An Army or Air Force Reserve member who is promoted to a higher grade in 
the Army or Air Force of the United States, without component, and who, while 
serving in the “without component” appointment, receives an appointment 
to a lower grade in the regular service but continues to serve in the “without 
component” appointment has vacated the reserve commission but may not be 
regarded as having been discharged or released for acceptance of the regular 
service appointment so as to be entitled to mustering-out pay. 

An active Army or Air Force Reserve member who is appointed in a Regular 
component in a lower grade with simultaneous appointment in the Army or Air 
Force of the United States, without component, has terminated his Reserve 
appointment and may be considered as having been released from active duty 
or discharged to accept a regular service appointment so as to be entitled to 
mustering-out pay, notwithstanding that, after the regular appointment, the 
member continued to serve in the same grade as that held in the Reserves. 
Mustering-out pay claims of members of the Army or Air Force of the United 
States, without component, who were integrated into the regular services may 
not be considered unless they are filed within ten years of the date of integration, 
plus the time that such ten-year period may have been extended by the member's 
military service pursuant to either the Soldiers’ and Sailors’ Civil Relief 
Act of 1940 or the proviso in the act of October 9, 1940. 


To the Secretary of Defense, March 13, 1957: 


Reference is made to letter dated January 9, 1957, from the Assist- 
ant Secretary of Defense (Comptroller), enclosing a copy of Military 
Pay and Allowance Committee Action No. 163 and requesting a deci- 
sion on certain questions which are set forth therein and which have 
arisen as a result of our decision of October 5, 1956, 36 Comp. Gen. 
283 (B-129089), concerning the payment of mustering-out pay to 
certain members of the Army upon appointment or commission in the 
Regular Army. 

In the case considered in decision of October 5, 1956, B-129089, 36 
Comp. Gen. 283, the officer was serving (during the period February 
20, 1950, to November 29, 1950) as a reserve officer in the Army of the 
United States (commissioned officer of a reserve component), and 
while so serving was offered and accepted a commission in the Regular 
Army. It was concluded that mustering-out payment accrued to 
reservists who were integrated into the Regular Army, as of the date 
of acceptance of the appointment in the Regular Army, without regard 
to the question whether such integration, in any individual case, in- 
volved a formal discharge or release from active duty. We said that 
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the vacation of the reserve apopintment was tantamount to a discharge 
or release from active duty as a reservist and that any regulation pur- 
porting to deny mustering-out payment to a member of a reserve com- 
ponant of the Army separated from active duty as a reservist (by 
automatic vacation of reserve status or otherwise) for the purpose of 
enlistment, reenlistment, or appointment (commission) in the Regular 
Army would be inconsistent with the pertinent statutory provisions, 
as was recognized by the Secretary of the Army in a corrective regu- 
lation of July 25,1956. We also said that payment currently does not 
involve the retroactive application of the regulation of July 25, 1956, 
but only the recognition of a statutory right not primarily dependent 
on a regulation. We concluded that beginning June 1, 1945 (see B- 
129089, October 16, 1956), a member of a reserve component separated 
from active duty as a reservist for the purpose of enlistment, reen- 
listment, or appointment in the Regular Army is entitled to the 
mustering-out payment, if he so elects and he is otherwise eligible for 
such payment. 

The questions on which a decision is now requested are set forth in 
Committee Action No. 163 as follows: 

1. In view of the provisions of section 3 of the Mustering-Out Payment Act of 
1944 (58 Stat. 9) as amended by section 7 (b) of the Act of 6 October 1945 (59 
Stat. 540) or Title V of the Act of 16 July 1952 (66 Stat. 688), may a member 
ef the Army or Air Force be paid mustering-out pay on or after 1 June 1945 
upon his appointment (commission) in the Regular Army or Regular Air Force, 
if otherwise entitled, under the following eircumstanees : 

a. A member serving on active duty in the Army or Air Force of the United 
States, without component, is appointed in a Regular component of his service? 

b. A member serving on active duty in a Reserve component of the Army or 
Air Foree who is promoted to a higher grade in the Army or Air Force of the 
United States, without component, and while so serving is appointed to a lower 
grade in a Regular component but continues to serve in the higher grade of the 
Army or Air Force of the United States, without component? 

e. A member serving on active duty in a Reserve component of the Army or 
Air Force who is appointed in a Regular component of his service in a lower 
grade with simultaneous appointment in the Army or Air Force of the United 
States, without component, in the same grade as that held in a Reserve com- 
ponent, and who continues to serve in such higher grade? 

2. If the answer to question 1 or any part thereof is in the affirmative would 
the Act of 9 October 1940 (54 Stat. 1061, Ch 788) preclude payment to a member 
who became entitled to mustering-out pay retroactively to 1 June 1945? 

3. Would the Act of 9 October 1940, supra, preclude payment to a member 
who became entitled to mustering-out pay retroactively to 1 June 1945 as a result 


of decision B-129089 of the Comptroller General, dated 5 October 1956 as 
amended 16 October 1956? 


As stated in our decision of October 5, 1956, B-129089, 36 Comp. Gen. 
283, the legislative history of the Veterans’ Readjustment Assistance 
Act of 1952 discloses that the Congress considered the mustering-out 
payment provisions of the act to be comparable in intent and purpose 
to the provisions of the Mustering-Out Payment Act of 1944, as 
amended, 38 U. S. C. 691-691g. Section 3 of the 1944 act as amended 
by section 7 (b) of the act of October 6, 1945, 59 Stat. 540, 38 U.S. C. 
691c, authorized mustering-out payment to members, at their option, 
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upon enlistment, reenlistment, or appointment in the Regular Military 
or Naval Establishment. However, both the Mustering-Out Payment 
Act of 1944, as amended, and Title V of the Veterans’ Readjustment 
Assistance Act of 1952, clearly authorize payment of mustering-out 
pay, at the option of a person who is otherwise eligible, at the time of 
discharge or release from active duty for the purpose of enlistment, 
reenlistment, or appointment in a regular component of the Armed 
Forces. 

It is pointed out in the discussion in Committee Action No. 163, 
insofar as it relates to question la, that persons holding commissions 
in the Army or Air Force of the United States, without component, 
generally were separated from such commissions upon their appoint- 
ment in a regular component unless they were specifically authorized to 
continue to serve in the grade held in the Army or Air Force without 
component, such authorization usually being given when the “without 
component” grade was higher than the grade to which appointed in the 
regular service. In that connection, the acceptance of a Regular Army 
commission does not terminate an existing commission in the Army 
of the United States. See Digest of Opinions, the Judge Advocates 
General of the Armed Forces (1953-54), Vol. 3, Officers, sec 141, page 
595. Since the member described in question 1a could have continued 
to hold his commission in the Army or Air Force of the United States 
after his appointment in the regular service, it is our view that unless 
such appointment or some other official order expressly provided for 
termination of the commission in the Army or Air Force of the United 
States without component, at the time of the member’s acceptance of 
an appointment in the regular service, the member could not be con- 
sidered as having been discharged or released within the meaning of 
the statute so as to be entitled to mustering-out pay. Accordingly, 
question la is answered in the affirmative insofar as it relates to mem- 
bers who were discharged or released from their Army of the United 
States or Air Force of the United States status at the time of ap- 
pointment in the regular component. 

As to the member described in question 1b, there is no doubt that 
such member vacated his reserve commission in the Army or Air Force 
upon his appointment in the regular service, but at the time of such 
appointment he was serving on active duty under an appointment in 
the Army of the United States or the Air Force of the United States 
without component and he continued to serve under the “without com- 
ponent” appointment after appointment in the regular service. In 
such circumstances we must conclude that the member was not 
discharged or released for the purpose of accepting an appointment in 
the regular service. Question 1b is answered in the negative. 

The mere fact that the member described in question 1c received an 
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appointment in the Army or Air Force of the United States without 
component at the same time he received his appointment in a regular 
component while he was serving on active duty in a reserve component 
would not preclude his right to mustering-out pay, if otherwise eligible. 
The member here, as distinguished from the member described in 
question 1b, did not previously hold a commission or appointment in 
the Army or Air Force without component. Since such member’s 
reserve commission (under which he was serving on active duty) defi- 
nitely terminated at the time he was appointed in the regular compon- 
ent, and since he did not, prior to that time, hold an appointment in the 
Army or Air Force without component, he may be considered as having 
been released from active duty or discharged for the purpose of accept- 
ing an appointment in the regular service, notwithstanding the fact 
that he was authorized to continue to serve after the regular appoint- 
ment in the same grade as that which he had held in the reserve com- 
ponent. Question 1c, therefore, is answered in the affirmative. 
Under the provisions of the act of October 9, 1940, 54 Stat. 1061, 
31 U. S. C. 71a, we are precluded from considering any claim or 
demand against the United States which is cognizable by our Office 
unless received here within 10 full years after the date it first accrued, 
subject to the proviso that when a claim of any person serving in the 
military or naval forces accrues in time of war, or when war intervenes 
within five years after its accrual, such claim may be presented 
within five years after peace is established. For the purposes of that 
act, it is considered that peace was established July 25, 1947, since 
Joint Resolution of July 25, 1947, 61 Stat. 451, so provides. In 
considering the effect of the act of October 9, 1940, on the right of a 
member to receive mustering-out pay with respect to a release or 
discharge on or after June 1, 1945, such act must be considered in 
conjunction with section 205 of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940, 50 U. S. C. App. 525. That section provides that the 
period of military service shall not be included in computing any 
period limited by law for the bringing of any action or proceeding 
by or against any person in military service, whether the cause of action 
or right shall have accrued prior to or during the period of such 
service. Since any right to mustering-out pay which accrued to the 
members here involved would have accrued at the time they were 
integrated into the Regular Army or Air Force, and since it would 
appear that all of them continued on active duty after such integration, 
their right to mustering-out pay would not be barred within the 10- 
year period prescribed in the act of October 9, 1940, plus the time that 
such period may have been extended by military service under the 
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provisions of section 205 of the Soldiers’ and Sailors’ Civil Relief Act. 
of 1940. See, generally, Berry v. United States, 130 C. Cls. 33 (decided 
November 30, 1954). If the claims contemplated by questions 2 and 3 
are not timely filed on the basis indicated, the payment of such claims 
would be precluded by the act of October 9, 1940. Questions 2 and 3 
are answered accordingly. 


[B-130391} 


Bidders—Qualification—License Requirements—Adminis- 
trative Discretion 


The rejection of a low bid for packing, crating and hauling household effects of 
Navy Department personnel on the basis that the motor carrier did not possess 
certificates from the Interstate Commerce Commission or the State regulatory 
agencies as required by the Navy Shipping Guide rather than as required by 
the invitation is proper, and, although it would have been desirable to advise 
bidders of the certification requirement in the invitation, it is a requirement 
which applies to the bidder’s qualifications and in which the contracting 
agency has a wide degree of administrative discretion. 


To Sellwood Transfer Company, March 13, 1957: 


Your letter of January 15, 1957, and accompanying papers, pro- 
tests the award of a contract for packing, crating, etc., of household 
goods of Navy personnel and transportation and incidental services 
in connection therewith by the Navy Supply Depot, Seattle, Wash- 
ington, to the Hunt Transfer Company pursuant to invitation for 
bids no. 406-120-57. 

The administrative report received from the Department of the 
Navy indicates that contract N406-39099 was awarded on December 
27, 1956, to the Hunt Transfer Company although you were the low 
bidder. Your bid was rejected on the basis of article 1815-2 (j) of 
the Navy Shipping Guide which provides, in pertinent part, that 
“Care will be taken to use only motor common carriers that are 
authorized by the Interstate Commerce Commission or a State regu- 
latory body to perform the service.” 

As indicated in your letter, you have authority from the Interstate 
Commerce Commission under Docket No. MC-39653 to transport 
household goods between the Portland, Oregon, area and points in 
Washington. Your letter also indicates that you hold a permit from 
the Oregon Public Utilities Commission to haul from any place within 
a radius of 65 miles of Portland, Oregon, to any point in Oregon and 
from any point in Oregon to any point within 65 miles of Portland. 
Section C of the invitation requires services to be performed in six 
zones ranging from radii of 5 to 30 miles of Naval Reserve Activities, 
Swan Island, Portland, Oregon. It appears, therefore, that your 
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company does not have in its own name authority to carry goods in 
interstate commerce from a point within Oregon beyond the commer- 
cial zone of Portland, which is generally defined as an area within a 
line of 5 miles beyond the corporate limits of Portland including 
the whole of any municipality any part of which is within that line. 
Your letter indicates that, on the basis of your experience with similar 
Army and Air Force contracts, 90 percent of the work can be handled 
by Sellwood under its own authorities. Apparently, you intended, 
if awarded the contract, to perform all packing under the contract 
and to engage the services of a certified carrier for any transportation 
which Sellwood does not have the requisite authority to perform. 

The requirement in the Navy Shipping Guide does not appear in 
the invitation. While we feel that it would have been desirable to 
advise bidders of the limitation by the addition of a further provision 
in the invitation, the requirement that bidders have all necessary cer- 
tificates and permits in their own names goes to the qualification of 
bidders and in such matters it is well recognized that the contracting 
agency is invested with a large degree of administrative discretion. 
B-125247, September 20, 1955. 

Further, in a protest against the award of a contract by the Depart- 
ment of the Navy under similar circumstances where the protesting 
carrier did not hold in its own name necessary permits or certificates 
from a State Public Utilities Commission, we held in B-124862, 
January 25, 1956 (copy enclosed), that, in view of the above-quoted 
provision of the Navy Shipping Guide, the required certificate was 
an essential prerequisite to obtaining the contract. The action of the 
Department of the Navy in rejecting your bid appears to be entirely 
consistent with our holding in that decision and there appears to be 
no legal basis upon which we may direct cancellation of the award of 
contract to the Hunt Transfer Company. 

You note in your letter that contracts for similar services have been 
awarded to you by the Departments of the Army and Air Force not- 
withstanding your lack of certification to perform all the services 
required under the contract. Awards made by those Departments to 
carriers not holding all of the requisite authorities but who have 
agreements with other carriers having the necessary certification and 
permits to perform the work for which the bidder is not licensed have 
been held by this office to be valid. See B-120556, November 2, 1955. 
While the difference in the policies of the Department of the Navy 
and the other two military services is a matter of administrative dis- 
cretion, we are calling the attention of the Secretary of Defense 
thereto. 
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Military Personnel—Retired Pay—Reservists Found Unfit 
by Reason of Disease—Initial Training Period 

Members of reserve components of the armed forces who, while performing an 
initial period of active duty for training under the Armed Forces Reserve Act 
of 1952, are found unfit by reason of physical disability due to disease are en- 
titled to disability retirement pay benefits prescribed in section 402 (a) of the 


Career Compensation Act of 1949 or in 10 U. S. C. 1201, 1202 and 1203, depending 
on the date involved in each case. 


To the Secretary of Defense, March 18, 1957: 


Further reference is made to letter dated January 7, 1957, with - 
enclosures, received from the Assistant Secretary of Defense (Comp- 
troller), requesting decision whether a member of a reserve component 
of the Armed Forces who is found unfit by reason of physical disability 
due to disease while performing an initial period of active duty for 
training under the provisions of section 262 (c) of the Armed Forces 
Reserve Act of 1952, 50 U. S. C. 1013 (c), is entitled to the disabjlity 
retirement pay benefits which were provided in section 402 (a) of the 
Career Compensation Act of 1949, 37 U. S. C. 272 (a), and are now 
prescribed in sections 1201, 1202 and 1203, Title 10, U. S. Code, act 
of August 10, 1956, 70A Stat. 91-93. A discussion of the matter is 
set forth in copies of Military Pay and Allowance Committee Action 
No. 165 and opinions of the Judge Advocate General of the Army and 
the Judge Advocate General of the Air Force received as enclosures 
with the letter of January 7, 1957. 

To answer the question presented it is necessary to consider the 
provisions of section 262 (d), Armed Forces Reserve Act of 1952, as 
added by section 2 (i) of the act of August 9, 1955, 69 Stat. 600, 
50 U.S. C. 1952 Ed., Supp. ITI, 1013 (d), and the effect of the deletion 
of section 262 (d) by section 1, act of April 23, 1956, 70 Stat. 115, 
50 U. S. C. 1013, coupled with the concurrent addition of section 264 
to the Armed Forces Reserve Act of 1952, 50 U.S. C. 1015 (see section 
2, act of April 23, 1956). It is also necessary to consider the disability 
retirement pay provisions of Public Law 108, act of June 20, 1949, 
63 Stat. 201, 10 U. S. C. 1952 Ed., 456; section 402 (a), Title IV of 
the Career Compensation Act of 1949, 63 Stat. 816, 37 U. S. C. 1952 
Ed., 272 (a) ; and sections 1201, 1202, and 1203, Title 10, U. S. Code, 
as enacted by the act of August 10, 1956, 70A Stat. 91-93. 

Section 2 (i), act of August 9, 1955, 69 Stat. 600, added Chapter 8 
to Part II of the Armed Forces Reserve Act of 1952, consisting of 
new sections 261, 262, and 263, relating to the establishment of special 
enlistment programs in specified reserve components of the Armed 
Forces. Subsection (c) of section 262 in pertinent part provides that 
each enlistment under that section shall be for a period of eight years 
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and that each person so enlisted (with certain exceptions which are 
not here material) “shall be required during such enlistment (1) to 
perform an, initial period of active duty fot training of not less than 
three months or more than six months.” 

Subsection (d) of section 262 provided as follows: 


Notwithstanding any other provision of law, any person performing the 
period of active duty for training required by clause (1) of subsection (c) of 
this section shall— 

(1) during such period, and during any period of hospitalization incident to 
the performance of such duty, receive pay at the rate of $50 per month ; 


(2) be deemed to be serving in pay grade E-1 (under four months) for the 
_ purpose of determining his eligibility to receive allowances for subsistence or 
for travel and transportation, or to receive any benefit under title IV of the 
Career Compensation Act of 1949, as amended; and 


(3) be deemed to be a member of a reserve component called or ordered into 

active service for extended service in excess of thirty days for the purpose of 
determining eligibility for any benefit made available to members of reserve 
components by the Act entitled “An Act to provide for members of the reserve 
components of the Armed Forces who suffer disability or death from injuries 
incurred while engaged in active duty training for periods of less than thirty 
days or while engaged in active duty training”, approved June 20, 1949 (63 
Stat. 201), except that (A) no such person shall be entitled to any benefit under 
section 621 of the National Service Life Insurance Act of 1940, as amended, 
and (B) the indemnity accorded to such person under the Servicemen’s Indemnity 
Act of 1951, as amended, shall terminate thirty days after the release of such 
person from such period of active duty for training. 
Except as specifically provided by this subsection, no person shall becomé 
entitled, by reason of his performance of a period of active duty for training 
required by clause (1) of subsection (c) of this section, to any right, benefit, 
or privilege provided by law for persons who have performed active duty in the 
Armed Forces. 


Public Law 108, act of June 20, 1949, referred to in clause (3) of 
section 262 (d), 50 U. S. C. 1013 (d) (3), provided in pertinent part 
as follows: 


* * * That all officers, warrant officers, and enlisted men of the Army of the 
United States, or the Air Force of the United States, other than the officers and 
enlisted men of the Regular Army, or the Regular Air Force who— 


(1) if called or ordered into the active military service by the Federal Gov- 
ernment for extended military service in excess of thirty days suffer disability 
or death in line of duty from disease while so employed; or 


(2) if called or ordered by the Federal Government to active military service 
or to perform active duty for training or inactive-duty training for any period 
of time, suffer disability or death in line of duty from injury while so employed, 
shall be deemed to have been in the active military service during such period 
and shall be in all respects entitled to receive the same pensions, compensation, 
death gratuity, retirement pay, hospital benefits, and pay and allowances as are 
now or may hereafter be provided by law or regulation for officers and enlisted 
men of corresponding grades and length of service of the Regular Army or the 
Regular Air Force. [Italics added.] 


It appears that doubt arises as to the effect properly to be given to 
the provisions of clause (3), section 262 (d), as added by the 1955 
law, because it was held in our decision of April 25, 1951, 30 Comp. 
Gen. 409, that the disability retirement pay provisions of Public Law 
108 were superseded, effective October 1, 1949, by the new provisions 
contained in Title IV of the Career Compensation Act of 1949. That 
conclusion rested on the view that a disability retirement pay status 
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which theretofore would have been within tne scope of clause (2) in 
Public Law 108, 10 U. S. C. 456 (2), thereafter came within the pur- 
view of subsection (c), section 402 of the 1949 law, 37 U.S. C. 272 (c). 
Similarly, that a disability retirement pay status which previously 
would have fallen within the scope of clause (1) in Public Law 108, 
10 U.S. C. 456 (1), thenceforth came within the purview of subsection 
(a) or subsection (b), 37 U. S. C. 272 (b), as the case might be, of 
section 402 of the 1949 law. 

The intent of section 262 (d) is indicated, to some extent, by the 
provisions of clause (2) of that section, 50 U. S. C. 1013 (d) (2), 
which provided that any person performing the period of active duty 
for training required by clause (1), section 262 (c), 50 U. S. C. 1013 
(c) (1), was ta be deemed to be serving in pay grade E-1 (under four 
months) for the purpose of determining eligibility to receive any 
benefit under Title IV of the Career Compensation Act of 1949. The 
provisions of clauses (2) and (3) in section 262 (d), when viewed 
together, and in the light of their legislative history, leave little doubt 
that the Congress desired to extend to these special enlisted trainees 
performing their initial period of training, all the disability retire- 
ment pay benefits provided for members of the regular components 
and for members of the reserve components on extended active duty 
and, of course, in 1955 the current provisions covering such disability 
retirement benefits were those in Title IV of the 1949 act. Hence, it 
is our view that by virtue of clause (3) in section 262 (d) of the 1955 
law, special enlisted trainees performing the initial period of train- 
ing were entitled to the disability retirement pay benefits provided 
in subsection (a) or (b), as the case might be, of section 402, Career 
Compensation Act of 1949. 

The act of April 23, 1956, 70 Stat. 115, deleted subsection (d) of 
section 262 of the Armed Forces Reserve Act of 1952 and added new 
section 264 to that act. The new section provides as follows: 


Notwithstanding any other provision of law, any person called or ordered 
to perform a period of active duty for training in excess of thirty days under 
authority of subsections 233 (d) or 262 (c) of this Act, shall during such period 
be deemed to have been called or ordered into active naval or military service 
by the Federal Government for extended naval or military service in excess of 
thirty days for the purpose of determining eligibility for any benefit prescribed 
under Public Law 108, Eighty-first Congress (63 Stat. 201). 

Section 264 clearly provides that any person called or ordered to 
perform a period of active duty for training in excess of thirty days 
under the authority of section 233 (d) or 262 (c) of the Armed Forces 
Reserve Act of 1952, 66 Stat. 490, 50 U. S. C. 961 (d), and 69 Stat. 
600, respectively, is required, during such period, to be deemed to 
have been called or ordered into active naval or military service by 
the Federal Government for extended naval or military service in 


excess of thirty days for the purpose of determining his eligibility for 
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any benefit prescribed under Public Law 108. Thus the identical 
disability retirement pay benefits theretofore prescribed in clause (3) 
of deleted section 262 (d), for special enlisted trainees, were again 
specifically prescribed in new section 264 for such special enlisted 
trainees. There can be little doubt that under this express statutory 
provision the disability retirement pay status of a person performing 
a period of active duty for training in excess of thirty days under the 
authority of section 233 (d) or 262 (c) of the Armed Forces Reserve 
Act of 1952 and suffering disability from disease or injury was in- 
tended to be brought directly within the purview of section 402 of the 
1949 law. 

The provisions of Public Law 108 now appear, with respect to the 
Army, in section 3687, Title 10, U. S. Code, 70A Stat. 212; and with 
respect to the Air Force in section 8687, Title 10, U. S. Code, 70A Stat. 
536. Section 3687 provides that a member of the Army, other than 
of the Regular Army, is entitled to the pay and allowances, pensions, 
and other compensation provided by law or regulation for a member 
of the Regular Army of corresponding grade and length of service 
whenever : 

(1) he is called or ordered to active duty (other than for training) for a 


period of more than 30 days, and is disabled in line of duty from disease while 
80 employed ; or 


(2) he is called or ordered to active duty, or to perform inactive-duty training, 
for any period of time, and is disabled in line of duty from injury while so 
employed. 

Provisions corresponding to the foregoing are contained in section 
8687, which section is applicable to any member of the Air Force other 
than of the Regular Air Force. 

The provisions of Public Law 108 relating to disability “retirement 
pay” have been omitted from sections 3687 and 8687 of new Title 10, 
U. S. Code, for the reason that such former disability retirement pay 
provisions, as well as the provisions of sections 402 (a), 402 (b), and 
402 (c), of the Career Compensation Act of 1949, have been wholly 
replaced and superseded by the provisions now contained in sections 
1201 to 1206, U. S. Code, Title 10, act of August 10, 1956, 70A Stat. 
91-94. The benefits prescribed in sections 1201, 1202, and 1203 in 
new Title 10, U. S. Code, accrue to members whose status brings them 
within the scope of these sections and who have “been called or ordered 
to active duty (other than for training) for a period of more than 30 
days.” The benefits prescribed in sections 1204, 1205, and 1206 accrue 
only in the case of physical disability “resulting from an injury.” 
Therefore, if based solely on the provisions of law now contained in 
new Title 10, U. S. Code, a person performing a period of active duty 
for training in excess of thirty days under authority of section 233 
(d) or 262 (c) of the Armed Forces Reserve Act of 1952 and who in- 
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curs a physical disability resulting from a “disease” (as distinguished 
from an injury) would not be entitled to the disability retirement 
pay benefits prescribed in section 1201, 1202, or 1203, due to his “train- 
ing duty” status, and no right to the disability retirement pay benefits 
prescribed in section 1204, 1205, or 1206, would arise in such a case 
due to the fact that the physical disability had resulted from a “dis- 
ease.” However, section 49 (a) of the act of August 10, 1956, 70A 
Stat. 640, in pertinent part, expressly provides that “* * * laws ef- 
fective after March 31, 1955, that are inconsistent with this Act shall 
be considered as superseding it to the extent of the inconsistency.” 
Thus the provisions of the act of April 23, 1956, properly are to be 
construed as superseding the provisions of sections 3687 and 8687 to 
the extent of any inconsistency. 

Accordingly, you are advised that a member of a reserve component 
of the Armed Forces found to be unfit by reason of physical dis- 
ability due to “disease” while performing an initial period of active 
duty for training under authority of section 262 (c) of the Armed 
Forces Reserve Act of 1952 is entitled to the disability retirement 
pay benefits prescribed in section 402 (a) of the Career Compensation 
Act of 1949, or to the benefits prescribed in sections 1201, 1202, and 
1203, Title 10, U. S. Code, act of August 10, 1956, 70A Stat. 91-93, 
whichever provisions of law are applicable dependent upon the date 
involved in the particular case. 


[B-130882] 


Military Personnel—Retired—Holding Position of Substi- 
tute Postal Clerk—Dual Office Prohibition 

Substitute postal clerks or carriers who are appointed to either temporary or 
career positions, paid at hourly rates for services rendered, and employed on 
irregular hourly schedules may not be regarded as holding an “office” within 
the dual office prohibition in 5 U. S. C. 62, and, therefore, a retired Army officer 
who has been retired for length of service rather than disability may be ap- 


pointed as a substitute postal clerk or carrier to either a temporary or career 
position without violating the dual office prohibition. 


To the Chairman, United States Civil Service Commission, March 
18, 1957: 

On February 26, 1957, Mr. Young, then Chairman of the Com- 
mission, requested our decision as to whether a temporary substitute 
postal clerk or carrier holds an office within the dual office-holding 
act of July 31, 1894, as amended, 5 U. S. C. 62, and in the event a 
temporary substitute is not considered to hold an office, whether the 
same would be true of a career (probational) substitute. 

A retired Army officer, who has been retired on the basis of length 
of service and not for disability, with retired pay of $326.05 a month 
($3,912.60 per year), heads the register for such employment at 


427142 O—57——44 
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San Antonio, Texas, and has been certified with other eligibles under 
Civil Service Regulation 2.307. He is entitled to veteran preference 
and is followed on the register and the certificate by nonveterans. 
Under Civil Service Regulation 2.205 (b), an appointing officer can- 
not. pass over a veteran and appoint a nonveteran unless the Com- 
mission agrees that his reasons for passing over the veteran are suf- 
ficient. The Postmaster, under instructions from the Dallas regional 
office of the Post Office Department, has made objection to the cer- 
tification of the veteran, stating that it would be illegal to appoint him. 

The 1894 act, 5 U.S. C. 62, provides as follows: 

No person who holds an office the salary or annual compensation attached to 
which amounts to the sum of two thousand five hundred dollars shall be ap- 
pointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they 
may be elected to public office or whenever the President shall appoint them to 
office by and with the advice and consent of the Senate. Retired enlisted men 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard retired for any 
cause, and retired officers of the Army, Navy, Air Force, Marine Corps, or 
Coast Guard who have been retired for injuries received in battle or for in- 


juries or incapacity incurred in line of duty shall not, within the meaning of 
this section, be construed to hold or to have held an office during such retirement. 


A retired Regular Army officer who does not fall within any of 
the exceptions mentioned in the statute holds an office within the 
meaning of 5 U.S. C. 62. 21 Comp. Gen. 1129. Furthermore, a per- 
son having a temporary appointment ordinarily must likewise be 
considered as holding an office within the purview of the statute. It 
is only those temporary positions in which the employment is restricted 
to the accomplishment of a particular purpose for which temporary 
positions are created for a limited period and which positions cease 
to exist upon the accomplishment of the stated objective which are 
held not to constitute the holding of an office within the purview of 
that act. See 14 Comp. Gen. 68; 16 id. 47; 19 id. 391; and B-127488, 
April 23, 1956. Temporary substitute postal clerks or cafriers ordi- 
narily do not hold positions in which employment is restricted to the 
accomplishment of a particular purpose for which temporary posi- 
tions are created for a limited period and which positions cease to 
exist upon the accomplishment of the stated objective. Consequently, 
the fact that such employees held temporary appointments does not 
provide a basis for considering them outside the purview of the act. 
B-107733, March 6, 1952. 

Intermittent employment, with compensation payable upon a when- 
actually-employed basis, however, does not constitute the holding of 
an office within the meaning of 5 U. S. C. 62. 23 Comp. Gen. 275; 
id. 900, 902; B-107733, March 6, 1952. Substitute postal clerks and 
carriers whether appointed to temporary or career positions are paid 
at an hourly rate for services rendered. They are employed as needed 
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in various assignments and the number of hours of such employment 
may vary from day to day. See sections 714.212 and 721.222 of the 
Postal Manual. Consequently, such substitute employees may not be 
considered to hold an office within the meaning of 5 U. S. C. 62. 

Accordingly, we conclude that if otherwise proper, the retired Army 
officer in question may be appointed to the position of temporary 
substitute postal clerk or carrier and that such temporary substitute 
position may subsequently be converted to a career substitute position 
without violating the 1894 act. 


[B-129965] 


Compensation—Night Work—Regular Tour of Duty Re- 
quirement 

Regularly scheduled work which falls between 6:00 p. m. and 6:00 a. m. for 
payment of night differential is work which is scheduled in advance by proper 
administrative authority and continues for a minimum of two consecutive weeks ; 
and although night work does not have to be scheduled for each day of the work- 


week, it must be scheduled on at least one day of each of the two or more 
workweeks. 


To the Secretary of the Navy, March 19, 1957: 


In connection with the audit of payrolls of civilian “graded” (clas- 
sified) employees of the San Francisco Naval Shipyard, question has 
been raised concerning the payment of night work premium pay 
(hereinafter referred to as “night differential”) to employees who 
work a one-time shift which includes hours between 6 p. m. and 6 a. m. 
The question arises because of the terms of section 301 of the Fed- 
eral Employees Pay Act of 1945, as amended by section 206 of the act 
of September 1, 1954 (Public Law 763), 68 Stat. 1110, 5 U. S. C. 921, 
defining the night work for which premium pay is payable as “regu- 
larly scheduled work” between the hours of 6 p. m. and 6 a. m. 

It appears that the particular shop in which the subject employees 
work has no regular night tour of duty although the shipyard as a 
whole operates on a three-shift basis. Also, we understand that the 
employees affected did not have their tours of duty rescheduled in 
advance and that there is not involved the temporary assignment of 
a day-shift employee to fill a vacancy on a regular night shift. Over- 
time is involved in some cases and in others the Master of the shop or 
other administrative official in charge gave the individuals verbal 
authorization to work other than the normal tour of duty. 

The payments in question appear to have been made largely upon 
the basis of a letter dated October 27, 1954, file reference OIR 222: 
edm, from the Office of Industrial Relations to the Commander, Mare 
Island Naval Shipyard, advising that “regularly scheduled” means 








658 DECISIONS OF THE COMPTROLLER GENERAL [36 


“scheduled by proper administrative authority,” and that night dif- 
ferential might be paid for work shifts assigned on an irregular or 
one-time basis if such shifts are established or scheduled by proper 
administrative authority. 

We are informed that the shipyard officials contend that the pay- 
ments are authorized because other shops in the shipyard operate on 
regular night shifts, even though, as stated above, the shop in which 
these particular employees work operates on a day shift, only. We 
know of no legal basis for such contention and we have difficulty in 
accepting it. The real question concerns the meaning of the phrase 
“regularly scheduled work.” 

Of course, the word “regular” has several different meanings. Ac- 
cording to Funk & Wagnalls New Standard Dictionary, it may mean 
acting according to rule; following a uniform course; unvarying in 
practice; recurring without fail; etc. Or it may mean constituted, 
appointed, or conducted in a proper manner; conformable to law or 
custom; duly authorized. A careful consideration of the matter leads 
us to the conclusion that the connotation of the first series of defini- 
tions just given more nearly expresses the legislative intent. That is 
to say, we are of the opinion that “regularly scheduled work” is work 
which is scheduled on a recurring basis. 

For one thing, the meaning applied by the Office of Industrial Rela- 
tions in its letter of October 27, 1954, is substantially synonymous 
with the words “officially ordered” as used with respect to overtime 
work in section 201 of the 1945 Pay Act, as amended by Public Law 
763, 5 U. S.C. 911. In view of the juxtaposition of sections 201 and 
801, it does not seem reasonable that the drafters would choose en- 
tirely different words (“regularly scheduled”) to express in section 
801 substantially the same thought as had just been expressed in sec- 
tion 201 with the words “officially ordered.” Rather, we believe that 
different words were purposely chosen to express a different mean- 
ing. Also of significance in this connection is the use of the words 
“irregular or occasional overtime work” in section 202 (a) of the Act, 
as amended, 5 U.S. C. 912 (a), in contrast to the words “regularly 
scheduled” in section 301. 

Other expressions in Title II of Public Law 763 in which the word 
“regularly” is used support our view. For example, in section 204 of 
the 1945 Pay Act, as added by section 205 (b) of Public Law 763, 
5 U.S. C. 912 (b), the phrase “regularly scheduled overtime” unmis- 
takenly carries the connotation which we attribute to “regularly” in 
section 301. The same may be said of the provisions in section 401, as 
added by section 208 (a) of Public Law 763, 5 U. S. C. 926 (a), for 
payment of premium compensation to employees who are required 
“regularly to remain” at or within the confines of their stations. In 
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connection with the latter we note that the regulations of the Civil 
Service Commission, 5 C. F. R. 25.253 (a) (2), have construed the 
“regularly” requirement as meaning that the hours of duty must be 
established on a regularly recurring basis for a substantial period of 
time, “generally at least a few months.” 

Further support for our view follows from an analysis of the 
phrase “regularly scheduled work” itself. Standing alone, the word 
“scheduled” as here used carries with it the import of “duly author- 
ized,” since Federal employees normally work schedules established 
by proper authority. See section 604 (a) of the 1945 Pay Act, as 
amended by section 210 (b) of Public Law 763, 5 U.S.C. 944. There- 
fore, the word “regularly” would be superfluous if only “duly auth- 
orized” were meant. There is a presumption against superfluity in 
the construction of statutes. See 20 Comp. Gen. 81, 84, and 25 id. 
715 (involving the term “regular employee”). Also, we may say 
that the provisions for continuance of night differential during ab- 
sences due to holidays and leave with pay of less than 8 hours ob- 
viously were inserted in the light of the contemplated uniformity of 
recurrence of night work for which premium pay is payable. Sen- 
ate Report No. 1190, 84th Congress, at page 15 (statement of the 
Civil Service Commisssion). 

Aside from the legislative intent as deduced from the statute it- 
self, further expressions of intent are found in the following cited 
legislative reports on the subject of night differential : 

From the Senate Report (No. 265) on S. 807, 79th Congress, at 
page 5— 


* * * work performed as part of an employee’s regular schedule between the 
hours of 6 p. m. and 6 a. m. 


From the House Report (No. 726) on H. R. 3393, 79th Congress, 
at page 13— 


there are relatively few employees subject to section 301 * * * who work on 
regular night shifis. 


From the House Report (No. 1834) on H. R. 5939, 79th Congress, 
at page 14— 


A night differential is extra pay for working regularly between abnormal 
clock hours. [Italics supplied in each instance.] 


Both the Senate Report (No. 1190) and the House Report (No. 
2454) on S. 265, the pertinent portions of which were enacted as 
Public Law 763, use the word “regular” in relation to night dif- 
ferential in a sense unmistakably inconsistent with a connotation of 
“duly authorized.” 

The following statement from a report of the Civil Service Com- 
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mission which is printed on page 24 of the Senate Hearings on S. 
354, 82nd Congress, summarizes the matter: 

To make night differential payable for periods of irregular, unscheduled over- 
time work between 6 p. m. and 6 a. m. (as it now is for regularly scheduled 
night work, overtime or not) would be inconsistent with the basis for night- 
differential pay. Night differential is extra pay for working abnormal hours 
regularly. Occasional overtime work at night is not generally more onerous 


than similar overtime work in the daytime on a Saturday, or other non- 
workday. 


Neither the statute nor the Civil Service Regulations prescribe 
the minimum period for which night work must be scheduled in or- 
der to be “regularly scheduled.” That being so, it becomes neces- 
sary for us to prescribe such minimum period by decision. In that 
regard, we note that in NCPI 85.1-4c it is stated: “as a general 
rule, the assignment is ‘regular’ when it is expected to continue, or 
does continue for more than two consecutive administrative work- 
weeks (pay weeks)”; and again in NCPI 85.2-28, it is stated: “when 
work is regularly required outside the scheduled workweek, the work- 
week should be rescheduled to conform to the need. The work is 
‘regularly required’ if it involves a period of more than two con- 
secutive administrative workweeks.” While we feel that those in- 
terpretations of the terms “regular” and “regularly” by the Depart- 
ment of the Navy are reasonable, nevertheless, in the absence of a 
regulation by the Civil Service Commission covering the point and 
in the interest of uniformity (see section 25.232 (b), Federal Em- 
ployees Pay Regulations), we are inclined to the view that the mini- 
mum period to establish the fact that work is “regularly scheduled” 
should be “not less than two administrative workweeks.” 

Accordingly, we hold that “regularly scheduled work” which falls 
between the hours of 6 p. m. and 6 a. m. for purposes of night differen- 
tial payment is work which is scheduled in advance by proper adminis- 
trative authority—in accordance with section 604 (a) of the Federal 
Employees Pay Act of 1945, as amended, supra, and regulations of the 
Civil Service Commission, 5 C. F. R. 25.211 and 25.212—to continue for 
at least two consecutive workweeks. Night work need not be sched- 
uled for each day of the workweek (25 Comp. Gen. 151, 158) but it 
must be scheduled on at least one day of each of the two or more work- 
weeks. 

In view of what is held herein, the following statement in NCPI 
85.5-1c is too broadly worded : 


* * * Work does not have to be recurring to be regularly scheduled. For 
example, if one-time tests are scheduled to be made during hours within or outside 
of the normal workweek, the work is regularly scheduled and the workweek of the 
employee involved in the test should be rescheduled to meet the work requirement, 
as provided in NCPI 85.2-2c. 


Nothing said herein is to be taken as affecting the rule that an em- 
ployee temporarily assigned to work on another employee’s regularly 
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scheduled work at night is entitled to the night differential. 25 Comp. 
Gen. 102, 110; 5 C. F. R. 25.232 (d). 

We shall not state formal exceptions to payments heretofore made 
in contravention of the rules stated herein. However, prompt action 
should be taken to prevent further erroneous payments of the nature 
here involved. We should appreciate your advising us of the action 
taken. 


[B-129732] 


Military Personnel — Retired Pay -— Concurrent State Na- 
tional Guard Pay—Prior to January 1, 1953 When National 
Guard Was Designated as Reserve Component of Army 


Although State National Guard drills and field training duty performed by a 
retired Regular Army officer who, after retirement in 1948, was commissioned in 
a State National Guard and given Federal recognition, may not be regarded as 
performance of duty as a member of a reserve component, the payment of National 
Guard pay concurrently with retired pay prior to January 1, 1953, when National 
Guard members were brought within the scope of the dual payments prohibition 
of section 2 of the act of September 27, 1950, is of such doubtful validity as to 
constitute an improper payment. 


To the Secretary of the Army, March 22, 1957: 


Further reference is made to letter of November 5, 1956, from the 
Assistant Secretary of the Army (Financial Management), requesting 
decision whether a member of the Regular Army retired for reasons 
other than for physical disability and who, subsequent io his retire- 
ment, is commissioned in a State National Guard, may under any 
circumstances draw concurrently both the encluments accruing from 
his appointment in the State National Guard and his retired pay. 

In the discussion contained in an accompanying memorandum, ref- 
erence is made to the case of a Regular Army officer who was placed on 
the retired list on March 31, 1948, pursuant to the provisions of section 
5, act of July 31, 1935, 49 Stat. 507, as amended, 10 U. S. C., 1946 Ed., 
971b; commissioned in a State National Guard April 1, 1948; remained 
in the active National Guard until July 31, 1953, at which time he was 
transferred to the inactive National Guard and discharged therefrom 
on January 31, 1955. It is stated that this officer attended National 
Guard drills and performed field training and received pay for such 
attendance concurrently with his retired pay. 

It appears that the retired Regular Army officer referred to is 
Colonel Harold A. Meyer, serial No. O-14960. This officer following 
his retirement on March 31, 1948, was commissioned a colonel in the 
California National Guard, effective April 1, 1948, and on June 21, 
1948, he was appointed as colonel in the National Guard of the United 
States and assigned serial no. O-958218 under this appointment. 
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The question presented is whether this officer is to be considered 
for the whole or any part of the period from April 1, 1948, to January 
31, 1955, inclusive, as a “member of a Reserve component of the Army 
of the United States” within the meaning of that phrase as it is used 
in section 2 of the act of September 27, 1950, 64 Stat. 1067, 10 U.S. C., 
1952 Ed., 369b. Such act, made retroactively effective from July 1, 
1947, by section 3, 10 U.S. C. 369b note, provided as follows: 

Notwithstanding the provisions of any other law, any member of a Reserve 
component of the Army of the United States or of the Air Force of the United 
States entitled to draw a pension, retirement pay, disability allowance, disability 
compensation, or retired pay from the Government of the United States by virtue 
oi prior military service, may elect, with reference to periods of active duty or 
drill, training, instruction, or other duty for which they may be entitled to receive 
compensation pursuant to any provisions of law, to receive either (1) the com- 
pensation for such duty, which, when authorized by law, shall include travel or 
other expenses incident thereto, and subsistence and quarters, or commutation 
thereof, or (2) the pension, retirement pay, disability allowance, disability com- 
pensation, or retired pay, but not both; and unless they specifically waive or 


relinguish the latter they shall not receive the former for the periods of such 
duty. 


The National Guard of the United States was designated as a reserve 
component of the Army of the United States in section 5, act of June 
15, 1933, 48 Stat. 155, 32 U.S. C. 1946 Ed., 4a. That designation of 
the National Guard of the United States as a reserve component of the 
Army of the United States was continued by the Armed Forces Reserve 
Act of 1952, which became effective on January 1, 1953. See sections 
202 and 701 of the act, respectively, 66 Stat. 483, 501, 50 U. S. C., 
1952 Ed., 922,1111. Also, see section 261 (a), Title 10, United States 
Code, as enacted into law by the act approved August 10, 1956, 70A 
Stat. 10. 

However, when not in the active service of the United States mem- 
bers of the National Guard of the United States are trained in their 
State status, i. e., as members of the National Guard of a State, 32 
U.S. C., 1946 Ed., 4a; section 709, Armed Forces Reserve Act of 1952, 
66 Stat. 503, 50 U.S. C., 1952 Ed., 1119. See, also, section 3079, Title 
10, United States Code, act approved August 10, 1956, 70A Stat. 171. 
Federal recognition entitles an officer of a State National Guard 
to participate in armory drills and to perform field training duty in 
a status entitling him to receive Federal pay therefor. Hence, it 
appears that the drills attended and the field training duty performed 
by the officers concerned prior to January 1, 1953, in his status as a 
Federally recognized member of the National Guard of the State of 
California were not attended or performed as a member of a reserve 
component of the Army of the United States. It does not follow, 
however, that the payment concurrently of retired pay and National 
Guard pay was proper. The provisions of section 2 of the act of 
September 27, 1950, must be read and considered in connection with 
other applicable provisions of law. During the period from April 1, 
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1948, to June 30, 1951, inclusive, the annual appropriation acts 
covering the fiscal years 1948 to 1951, inclusive, contained express 
provisions barring dual payments. See the act of July 30, 1947, 61 
Stat. 564, 32 U. S. C. 42 note, act of June 24, 1948, 62 Stat. 662, 
32 U. S. C. 42 note, act of October 29, 1949, section 610, 63 Stat. 
1018; and the act of September 6, 1950, section 609, 64 Stat. 752. 
While there does not appear to have been any similar appropriation 
provision applicable for the period from July 1, 1951, to December 
31, 1952, inclusive, the prior appropriation provisions and the pro- 
visions of the act of September 27, 1950, raise serious doubt that the 
Congress intended to authorize dual payments for any part of the 
period here involved. In the absence of clarifying legislation to 
the contrary, no such dual payments as are here involved may be 
considered proper. 

Effective January 1, 1953, the status of the officer above referred 
to is brought squarely within the scope of section 2 of the 1950 law 
by virtue of the provisions of section 101 (d) of the Armed Forces 
Reserve Act of 1952, 66 Stat. 481, 482, 50 U. S. C., 1952 Ed., 901 (d), 
which, in pertinent part, provides that: 

* * * Any inactive-duty training performed by members of the National Guard 
of the United States or of the Air National Guard of the United States, while 
in their status as members of the National Guard or Air National Guard of the 
several States, Territories, and the District of Columbia pursuant to section 92 
of the National Defense Act, as amended, or pursuant to any other provision 
of law, shall be deemed to be inactive-duty training in the service of the United 


States as members of one of the reserve components specified in section 202 of 
this Act. 


Section 714 (c) of the same act, 66 Stat. 505, 50 U. S. C., 1952 Ed., 
1124 (c), provides as follows: 

The inactive-duty training performed by members of the National Guard of 
the United States or members of the Air National Guard of the United States 
while in their status as members of the National Guard or Air National Guard 
of the several States, Territories, and the District of Columbia under regulations 
prescribed by the appropriate Secretary pursuant to section 92 of the National 
Defense Act, as amended, or other express provision shall be considered inactive- 


duty training in the service of the United States as Reserve members of the Army 
or Air Force. 


Also, see section 3686 (3), Title 10, U. S. Code, act approved August 
10, 1956, 70A Stat. 211, 212. 

In summary, therefore, you are advised that the dual payments 
made to Colonel Meyer for the period from April 1, 1948, to December 
31, 1952, inclusive, are deemed to be contrary to the intent of the 
applicable provisions of law then in effect and hence of such doubtful 
validity as to be considered as constituting improper payments, and,. 
of course, any dual payments made to him for any part of the period 
commencing January 1, 1953, were contrary to the express provisions 
of law relating to members of reserve components of the Army of the 
United States. 
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[B-131013] 


Contracts—Records Clause—Examination of Atomic Energy 
Commission Contracts Which Do Not Involve Expenditure 
of Appropriated Funds 

The inclusion of an examination of records clause in a negotiated research and 
development contract between the Atomic Energy Commission and a nuclear 
power reactor company when the contract does not involve the expenditure of 


appropriated funds is not required by section 166 of the Atomic Energy Act 
of 1954. 32 Comp. Gen. 277, overruled in part. 


To the Chairman, Atomic Energy Commission, March 22, 1957: 


Reference is made to letter of March 7, 1957, from the General Man- 
ager of the Commission requesting our views as to the necessity for 
including the Comptroller General examination of records clause in 
the Commission’s proposed contract with the Power Reactor Develop- 
ment Company. 

Negotiations for the contract have been undertaken in connection 
with the Commission’s Power Demonstration Reactor Program. The 
purpose of that program is to bring private resources into the devel- 
opment of engineering information on the performance of nuclear 
power reactors and to advance the time when nuclear power will 
become economically competitive. While no final contract with PRDC 
has been executed, substantial agreement by the parties has been 
reached, and a copy of the proposed contract was forwarded with the 
General Manager’s letter. 

Under the proposed contract the obligations of the parties will be 
substantially as follows. PRDC will design, construct, and operate 
a nuclear reactor plant of the fast neutron breeder, sodium-cooled type, 
with a nominal capability of 300,000 KW of heat. PRDC will also 
arrange for the Detroit Edison Company to build, own, and operate 
a steam generator plant with a capability of about 150,000 KW of elec- 
tricity, and to purchase steam therefor from PRDC’s reactor plant. 
The Commission will perform up to $4,450,000 worth of research and 
development work as assistance to PRDC and will waive its customary 
use charge for special nuclear material for five years. No part of the 
construction cost of either the reactor plant or the generating plant 
will be borne by the Commission. In return for the research assistance 
and waiver of use charge PRDC agrees to furnish to the Commission 
technical, operating, and economic data on the reactor plant and to 
obtain undertakings to enable the Commisison to secure similar infor- 
mation on the generating plant from Detroit Edison. Certain other 
research will be done by Atomic Power Development Company which 
is, like PRDC, a nonprofit membership corporation, and similar ar- 
rangements will be made for the Commission to secure information on 
such research. 
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As written, the proposed contract contains no provision giving the 
Comptroller General the right to examine the contractor’s records. 
Since the contract is to be negotiated without advertising, this raises 
the question as to the possible applicability of section 166 of the 
Atomic Energy Act of 1954, 42 U. S. C. 2206, which provides in 
pertinent as follows: 

No moneys appropriated for the purposes of this Act shall be available for 
payments under any contract with the Commission, negotiated without adver- 
tising * * *unless such a contract includes a clause to the effect that the 
Comptroller General of the United States or any of his duly authorized repre- 
sentatives shall, until the expiration of three years after final payment, have 
access to and the right to examine any directly pertinent books, documents, 
papers and records of the contractor or any of his subcontractors engaged in the 


performance of, and involving transactions related to such contracts or sub- 
contracts * * *. 


The General Manager’s letter states that the waiver of the use 
charge by the Commission under the PRDC contract does not involve 
payments under any contract. He states further that, while the re- 
search and development work to be performed by the Commission 
under the contract will involve an expenditure of appropriated funds, 
such expenditure will not be made under the PRDC contract but 
under other contracts which are subject to audit. For these reasons, 
he states it to be the view of the Commission that the requirements 
of section 166 are not applicable to the proposed contract. A some- 
what similar contract with the Yankee Atomic Electric Company, 
which was considered in our decision to you B-129114, dated October 
10, 1956, 36 Comp. Gen. 295, is distinguished on the ground that direct 
payments will be made by the Commission to the contractor under 
that contract. 

The statutory language which must be construed is as follows: 


No moneys appropriated * * * shall be available for payments under any 
contract * * *, 


It is pertinent to note the difference between this language and that 
contained in other statutes dealing with the examination of records 
clause. The act of October 31, 1951, 65 Stat. 700, 42 U. S. C. 207, 
which made that clause applicable to contracts negotiated under the 
Federal Property and Administrative Services Act of 1949, 41 U. S.C. 
201 note, and the Armed Services Procurement Act of 1947, 41 U.S. C. 
151 note, superseded by 10 U. S. C. 2201 et seqg., used the following 
language: 

All contracts negotiated without advertising pursuant to authority contained 
in this Act shall include a clause to the effect that the Comproller General of 


the United States * * * shall * * * have * * * the right to examine any directly 
pertinent * * * records of the contractor * * *. 


Since the PRDC contract will be negotiated, there would be no ques- 
tion as to the requirement for inclusion of the clause in the contract 
if section 166 contained language identical with that last above quoted. 
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However, since the section speaks only of contracts under which pay- 
ment of appropriated moneys will be made, and since no such pay- 
ments will be made under the PRDC contract, we are of the opinion 
that the law does not compel the inclusion of the examination of rec- 
ords clause in the contract. To the extent that the decision in 32 
Comp. Gen. 277 is inconsistent with the views expressed herein it 
will no longer be followed. 

Our conclusion on this point makes it all the more important that 
the Commission itself have contractual rights to assure itself of the 
adequacy and accuracy of technical, operating, and economic infor- 
mation pertaining to the project. Further, it is our opinion that the 
General Accounting Office would be in a position to more effectively 
discharge its responsibilities to the Congress and render assistance 
to the Commission, if the contract provided it with the right to 
examine PRDC’s records even though the law does not so require. 

We have examined the proposed contract between the Commission 
and PRDC, particularly those articles quoted in the General Man- 
ager’s letter which deal with the right of the Commission to receive 
cost information or to examine cost and other records pertaining to 
the construction and operation of the two plants. We believe these 
articles represent a substantial improvement over similar articles in 
the contract with the Yankee Atomic Electric Company. We do 
have certain comments and suggestions for the Commission’s consid- 
eration that are directed to clarifying or strengthening the presently 
proposed articles. 

Subsections (4) and (5), Article II, 1, E, of the proposed contract 
provide that PRDC will obtain from its contractors an undertaking 
either (1) to provide PRDC with their cost data or to permit PRDC 
to examine such data, or (2) to permit the Commission to make such 
an examination. The Commission’s assurance as to the accuracy of 
cost information is, of course, stronger under the second alternative. 
However, we understand from discussions with Commission represent- 
atives that it is the intention of the parties that this alternative will 
have limited, if any, application. 

In connection with the wording of Article II, 1, E, (4) we note that 
the phrase “or to permit the Company to examine all records relating 
thereto” is not set off parenthetically with commas in the copies of 
the proposed contracts submitted for our review, as it is in the Gen- 
eral Manager’s letter. We suggest that the meaning apparently in- 
tended would be clearer if the language of the subsection were changed 
to read as follows: 


* * * it will obtain either (1) an undertaking from all of its contractors * * * 
to provide it with reports of the actual costs of performing such work in such 
detail as the Commission deems is reasonably necessary to achieve the purposes 
of the Project or to permit the-Company to examine all records related 
thereto * * * 
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PRDC has agreed to Commission examination of its own records, 
but nothing in the contract would preclude PRDC’s contracting out 
the construction and operation of the reactor plant under competitive 
bids. While subsections (4) and (5) of Article II, 1, E, of the con- 
tract provide that PRDC will obtain from its contractors an under- 
taking either to provide PRDC with cost data or to permit PRDC 
to examine such data, or to permit the Commission to make such an 
examination, the Commission has agreed to waive this requirement in 
the case of contracts let by competitive bids. In the light of an ex- 
planation by Commission representatives that it would not be feasible 
for PRDC to contract with others for the construction or operation 
of the reactor plant by competitive bidding, we believe it is unneces- 
sary under the circumstances to provide for such a contingency in 
the contract. 

Article II, 1, E, (4) and (5) uses the language “the right to ex- 
amine, study, and transcribe data” in connection with the right of 
examination of records of PRDC’s contractors. Article II, 1, F, (1), 
(3), and (4) uses the language “the right to examine, study, and 
observe” in connection with the examination of the records of PRDC, 
APDA, and Detroit Edison. We understand it was not intended 
that the Commission should have no right to transcribe data from 
the records of PRDC, APDA, and Detroit Edison, and we therefore 
suggest that the language in the two articles be made uniform. 


[B-130355} 


Military Personnel — Hazardous Duty — Contact With Lep- 
ers—Incentive Pay 

Members of the uniformed services who are assigned to facilities which are 
medically recognized as asylums or hospitals for lepers, even though the facilities 


are not officially designated as “leprosariums,” are entitled to incentive pay 
for hazardous duty involving contact with persons afflicted with leprosy. 


Duty involving intimate contact with persons afflicted with leprosy to entitle 
military personnel to incentive pay for hazardous duty may not be presumed 
from the mere assignment to duty at leprosariums ; however, if there is evidence 
that the duty involves personal or intimate contact with lepers or contact with 
property of patients which would be medically considered as furnishing a 
method of transmission of the disease, members are entitled to incentive pay. 


To the Secretary of Defense, March 25, 1957: 


Further reference is made to letter dated January 12, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting decision 
on several questions submitted in Military Pay and Allowance Com- 
mittee Action No. 161, concerning the incentive pay prescribed in the 
Career Compensation Act of 1949 for members of the uniformed serv- 
ices performing duty involving intimate contact with persons afflicted 
with leprosy. 
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Section 204 of the Career Compensation Act of 1949, 63 Stat. 809, 
87 U. S. C. 235, prescribes, under the conditions and at the rates of 
pay therein set forth, incentive pay for the performance of certain 
specified hazardous duties required by competent orders. The per- 
tinent statutory provisions with respect to the payment of incentive 
pay for “leprosy” duty are as follows: 


Sec. 204. (a) Subject to such regulations as may be prescribed by the President, 
members of the uniformed services entitled to receive basic pay shall, in addition 
thereto, be entitled to receive incentive pay for the performance of hazardous 
duty required by competent orders. The following duties shall constitute 
hazardous duties : : 2 

* * * 7. 


(6) duty involving intimate contact with persons afflicted with leprosy ; 
” * +. * 7 * * 


(c) Officers and enlisted persons of the uniformed services who are qualified 
for the incentive pay authorized under subsection (a) are entitled to be paid 
at the rate of $110 and $55 per month, respectively, for the performance of any 
hazardous duty described in clauses (3) to (12) of subsection (a). 

(d) The President may, in time of war, suspend the payment of incentive 
pay for the performance of any or all hazardous duty. 

(e) No member of the uniformed services shall be entitled to receive more 
than one payment of any incentive pay authorized pursuant to this section for 
the same period of time during which he may qualify for more than one payment 
vs | ‘<= incentive pay. (63 Stat.. 809, 69 Stat. 21, 37 U. S. C. 235 (a) (6), (c), 
(d), (e).) 


Section 2, Executive Order No. 10152, August 17, 1950 (15 F. R. 
5489), provides that under such regulations as the Secretary con- 
cerned may prescribe, any member of the uniformed services, including 
members assigned to special, administrative, or school duties, may be 
required by competent orders to perform hazardous duty. Section 9 
of the Executive order provides that, as used in section 204 (a) of the 
Career Compensation Act of 1949. 


(a) The term “duty involving intimate contact with person afflicted with 
leprosy” shall be construed to mean duty performed by any member who is 
assigned by competent orders to a leprosarium for the performance of duty for a 
period of thirty days or more or for a period of instruction, whether or not such 
leprosarium is under the jurisdiction of one of the uniformed services. 


The following questions are presented in Military Pay and Allow- 
ance Committee Action No. 161: 


1. Under Section 204 (a) of the Career Compensation Act of 1949, 63 Stat. 809, 
810 and the provisions of Section 9 (a) of Executive Order 10152 of 17 August 
1950, does entitlement exist to incentive pay for the performance of hazardous 
duty “involving intimate contact with persons afflicted with leprosy” where 
members are assigned by competent orders to perform such duty at a special 
ward of a station hospital, which ward is considered medically to constitute a 
“leprosarium in fact” but has not been officially designated a leprosarium? 

2. Does the language of Section 9 (a) of Executive Order 10152, supra, allow 
“intimate contact with persons afflicted with leprosy” prescribed in Section 204 
(a) of the Career Compensation Act of 1949, supra, to be presumed in all cases 
where any duty is performed incident to assignment by competent orders to a 
leprosarium for the required period? 

8. If a showing of “intimate contact with persons afflicted with leprosy” is 
required, does actual physical handling of the bodies of such persons have to take 
place? 

4. If question 3 is answered in the negative, would members properly assigned 
to a leprosarium for the performance of the following types of duty not involving 
bodily contact with lepers qualify for incentive pay: 
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a. Members performing laboratory analyses of body fluids, etc., of persons 
afflicted with leprosy? 


b. Members handling personal effects such as laundry, food containers, etc., of 
these persons? 


ce. Members performing maintenance duties on buildings comprising the 
leprosarium? 


d. Members performing routine inspections of the leprosarium. 

The discussion in Committee Action No. 161 relating to these ques- 
tions indicates uncertainty as to what type of facility may be viewed 
as constituting a “leprosarium” within the meaning of that term as 
used in section 9 (a), Executive Order No. 10152. The issue actually 
raised is whether a facility utilized for housing and caring of lepers, if 
medically recognized as a “leprosarium” but not officially designated as 
such, would constitute a “leprosarium” within the purview of section 
9 (a), Executive Order No. 10152. 

The term “leprosarium” as used in section 9 (a), Executive Order 
No. 10152, is not required to be construed in so literal and narrow a 
sense as will result in the introduction of limitations or other restric- 
tions that are not clearly and reasonably required from the language of 
the law. Whether a particular facility actually being utilized for the 
housing and care of lepers is or is not a “leprosarium” is a question of 
fact and is not dependent entirely upon an official designation of the 
facility assuch. Generally, it is to be anticipated that such a facility 
will have been officially designated as a “leprosarium” but, notwith- 
standing the absence of any such official designation, where the facts 
clearly establish that the particular facility in question is medically 
recognized and thus in fact constitutes an asylum or hospital for lepers, 
duty performed thereat under competent orders would place the mem- 
ber concerned within the purview of section 9 (a) of Executive Order 
No. 10152 and, hence, also within the scope of the incentive pay pro- 
visions of the Career Compensation Act of 1949. Question 1 is 
answered affirmatively. 

Questions 2 and 3 are answered in the negative. See the answers to 
question 4 below. 

Leprosy is a dreaded, infectious disease and the isolation of patients 
infected with it is usually required. See sections 255, 256, and 264, 
Title 42,U.S. Code. Hence, it seems reasonable to conclude that the 
situation of the members described in questions 4a and 4b is within the 
scope of section 204 (a) (6) of the Career Compensation Act and the 
Executive order issued pursuant to that section. Those questions are 
answered in the affirmative. 

However, no close or personal and intimate contact with lepers would 
appear to be required, generally, with respect to persons performing 
general maintenance duties on buildings comprising a “leprosarium” 
facility (question 4c) or in the conduct of routine inspections of a 
leprosarium (question 4d). Therefore, in the absence of a clear and 
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definite showing in any particular case that the member concerned 
while performing maintenance duties on buildings comprising a lepro- 
sarium or in the conduct of a routine inspection thereof was required to 
come into intimate contact with persons afflicted with leprosy, or in 
direct contact with articles of personal possessions or other property 
used by patients having leprosy which would be medically considered 
as furnishing, or as apt to furnish, a method of transmission of the 
disease, no proper basis would be presented to consider that the nature 
of such general maintenance or inspection duties would serve to qualify 
the member concerned for incentive pay. Questions 4c and 4d are 
answered accordingly. 


[B-130417] 


Military Personnel — Subsistence Allowances — Rates— 
Emergency Conditions—Retroactive Effect 


A determination that subsistence allowances at emergency rates should be paid 
members of the uniformed services at a particular place to compensate for ex- 
traordinary expenses may be made retroactively effective to cover a reasonable 


time between the date the emergency conditions commenced and the date of 
the administrative determination. 


Airmen who, pursuant to an administrative determination dated August 12, 
1952, which authorized subsistence allowance payments at emergency rates of 
$3.00 per day, retroactive to July 1, 1952, were paid $3.00 per day retroactively 
from date of arrival at station in February 1952 to May 1, 1952 and thereafter 
at $3.42 per day are not entitled to retain increased subsistence allowance pay- 
ments received prior to July 1, 1952, retroactively effective date of the ad- 
ministrative determination, nor to payments at rates in excess of $3.00 per day 
after July 1, 1952, in view of fact that neither act of May 19, 1952, nor Air 
Force Regulations of July 1, 1952, which authorized increase at not to exceed 
$3.42 per day, is self-executing. 


To the Secretary of the Air Force, March 26, 1957: 


Further reference is made to letter of January 14, 1957, from the 
Assistant Secretary of the Air Force (Financial Management), re- 
questing review of General Accounting Offices notices of exception 
stated to have been issued against 84 payments of basic allowance 
for subsistence at the emergency rate, which have been made to 73 
airmen. 

Section 301 (e) of the Career Compensation Act of 1949, as 
amended, 37 U. S. C. 251 (e), authorizes payment of a basic allow- 
ance for subsistence to enlisted persons at a greater rate when duty 
is performed “under emergency conditions” than when duty is per- 
formed under normal conditions in places where Government mess- 
ing facilities are not available. Section 3 (d), Executive Order No. 
10119, March 27, 1950, issued under authority contained in section 
301, defines such emergency conditions as “conditions requiring ex- 
traordinary expenses for subsistence” as determined in accordance 
with regulations to be prescribed. Applicable Air Force regulations 
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contained in paragraph 20104-b (4), Air Force Manual 173-20, July 
1, 1952, provided that determinations as to whether “emergency con- 
ditions” existed in a particular locality, should be made by the Of- 
fice of the Deputy Chief of Staff, Personnel, Headquarters, U. S. 
Air Force, and that requests for such determinations should be sub- 
mitted to that office. 

It is reported that in the situations here involved, the command- 
ing officer or officers of the airmen concerned initiated a request for 
a determination of “emergency conditions” shortly after they learned 
that the men under their command were incurring extraordinary ex- 
penses for subsistence and that after a lapse of several months, dur- 
ing which a request was made for additional information, it was de- 
termined that such conditions existed within the meaning of the cited 
provisions of law and regulations. It is reported, also, that under 
such circumstances, payments at the emergency rate were authorized 
retroactively to the date the airmen were assigned to duty in the 
locality involved. While your letter makes reference to no specific 
payment, it appears that payments made pursuant to authorizations 
such as 1st endorsement dated August 12, 1952, Department of the 
Air Force, to Offutt Air Force Base, Omaha, Nebraska, are repre- 
sentative of those involved. That authorization is as follows: 

1. Authority is granted to pay the emergency subsistence allowances as pro- 
vided in paragraph 6C, AFR 173-124, dated 13 March 1951, to airmen on duty 


with Detachments 6 and 16 of the 3903rd Radar Bomb Scoring Group located 
at Houston, Texas and Charlotte, North Carolina respectively. 


2. This authority is retroactive to 1 July 1952. At such time as the Com- 
manding Officer, 3903rd Radar Bomb Scoring Group determines that an emer- 
gency no longer exists, the authority granted above will terminate. 


It will be noted that the authorization, stated to be effective July 1, 
1952, was for payment of the emergency subsistence allowance as fixed 
in paragraph 6c, Air Force Regulation 173-124, March 13, 1951. 
That regulation fixed the emergency rate at $3 per day. The maxi- 
mum emergency rate was increased from $3 to $3.42 per day by the 
act of May 19, 1952, 66 Stat. 80, 37 U. S. C. 251. After the issuance 
of such authorization the airmen involved were credited with the dif- 
ference between the regular rate of $2.25 per day theretofore paid 
to them and the emergency rate of $3 per day for applicable periods 
prior to April 30, 1952, and the difference between the increased regu- 
lar rate of $2.57 and $3.42 from May 1, 1952, effective date of the act 
of May 19, 1952, to the date of last payment at the regular rate. Pay- 
ment was made at the $3.42 rate after that date. The audit exceptions 
cover the periods prior to the date of the administrative determina- 
tion of the emergency conditions and apply to the payments in excess 
of the regular rate. There is no showing of authority for adjusting 
subsistence allowance payments for periods prior to the effective date 
stated in the authorization. 
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In some circumstances, emergency conditions cannot accurately be 
foreseen, since the extent of the emergency—in this type of case, the 
amount of the extraordinary expenses—has to be experienced to be 
known. While the regular rate of basic allowance for subsistence is a 
fixed one, payment at the emergency rate is authorized at “Not to 
exceed” the maximum rate. _The statute thus contemplates the fixing 
of varying emergency rates based upon conditions actually encoun- 
tered at different places. It would seem that to accomplish the pur- 
pose of the statute such rate might be made effective retroactively to 
cover a reasonable time between the date the emergency conditions 
commenced and the date of the administrative determination. While 
it was held in 32 Comp. Gen. 315, that regulations may not be 
amended retroactively to change existing rates of per diem, it there 
was recognized that regulations, when first issued, may be made retro- 
active in proper cases to the date contemplated by the statute. It is 
our view that the first determination that basic allowance for subsis- 
tence at the emergency rate should be paid for a particular place may 
include a date from which such increased payments are authorized 
and that such determination may be effective retroactively to the 
extent indicated above. 

In that connection, it is noted that while the 1st endorsement of 
August 12, 1952, mentioned above, authorized payment of subsistence 
allowance at the rate provided in paragraph 6c, Air Force Regula- 
tion 173-124, March 13, 1951 ($3 per day), paragraph 1, Special Or- 
ders No. 35, August 28, 1952, Headquarters, 3944th Radar Bomb 
Scoring Squadron, Turner Air Force Base, Albany, Georgia, citing 
as authority the 1st endorsement of August 12, 1952, and “confirm- 
ing” apparently fictitious verbal orders dated July 1, 1952, of the 
commanding officer, purported to authorize payment at the rate of 
$3.40 per day effective from date of arrival at Douglas Municipal Air- 
port, Charlotte, North Carolina. Pay records show that the airmen 
involved were credited with increased rates retroactive to different 
dates in February 1952, based on a maximum rate of $3 per day prior 
to May 1, 1952, and a rate of $3.42 per day thereafter. However, we 
have found no authoritative administrative action which increased 
the rate above $3 per day. Enactment of the act of May 19, 1952, did 
not automatically increase the rate to $3.42 and promulgation of par- 
agraph 20101-d, Air Force Manual 173-20, July 1, 1952, which au- 
thorized payment in the language of the statute at “not to exceed” 
$3.42 per day, did not accomplish that result, since neither was self- 
executing. Hence, under the authorization of August 12, 1952, we 
find no authority for payment of subsistence allowance at the emer- 
gency rate prior to July 1, 1952, nor does the record before us show 
authority to pay that allowance at a rate in excess of $3 per day after 
July 1, 1952. 
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Accordingly, instructions are being issued to have the audit excep- 
tions involved adjusted on that basis. 


[B-130910] 


Bidders — Qualifications — Experience — Recently Estab- 
lished Corporations and Joint Venturers 


In evaluation of the experience of several bidders for a road construction con- 
tract, a recently formed joint venture and a recently established corporation 
may be considered as meeting the experience qualification on the basis of past 
construction experience of one of the joint venturers and the previous construc- 
tion experience of one or more of the corporation’s principal officers who own or 


control most of the corporate stock or guarantee the corporation’s financial 
obligations. 


To the Nello L. Teer Company, March 26, 1957: 


Reference is made to your protest against favorable consideration 
of either of the two lowest bids received under an invitation for bids 
issued on February 8, 1957, by the Department of Commerce, Bureau 
of Public Roads, for road construction work described as Nicaragua 
Project 8-A, Inter-American Highway from Sebaco to Condega, 
Republic of Nacaragua. 

Your protest is based upon the provision in the invitation that “Bids 
will be considered only from United States or Nicaragua firms with 
a satisfactory performance record on highway construction in the 
United States or Nicaragua.” Your company was the third lowest 
bidder on the basis of completion of the project by June 30, 1959. The 
second lowest bid was submitted by a joint venture consisting of a 
Guatemalan firm and James Stewart & Company, Inc. The lowest 
bid was submitted by Thompson-Cornwall, Inc. 

The Bureau of Public Roads has reported, with reference to James 
Stewart & Company, Inc., that one of the joint venturers has performed 
a large volume of highway work since 1937. By letter dated March 
15, 1957, that company advised the Bureau with respect to your protest 
that it has performed all types of industrial construction, including 
factories, office buildings, banks, harbor developments, public high- 
ways, and military installations and bases. Listed in the letter as 
previous road work performed by the corporation are: West Side 
Highway, New York City, Park Avenue over New York Central 
tracks, New York City; Baltimore-Washington Express Highway; 
and road work in conjunction with United States Naval Air Station, 
Trinidad, B. W. I. Thus, it is apparent that there exists no substantial 
basis for your protest against any award to the second lowest bidder. 

Data supplied by Thompson-Cornwall, Inc., shows that on April 20, 
1950, the Macco Panpacific Company was incorporated in the State 
of Nevada, and that the name of this corporation was changed on 
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August 12, 1954, to Thompson-Cornwall, Inc. It has been alleged 
that the origin of Thompson-Cornwall, Inc., stems directly from the 
partnership of Charles and George K. Thompson which was formed 
in 1916 for the purpose of entering into the general contracting busi- 
ness in the mid-western part of the United States. A brochure en- 
titled “CONTRACTS COMPLETED BY THOMPSON-CORN- 
WALL 1916 through 1954,” lists a number of construction projects, 
including the construction of highways and bridges in the United 
States, the Canal Zone, the Republic of Panama, Puerto Rico, and 
South America. The Bureau of Public Roads is shown as a con- 
tractor for some of the highway work in the United States. 

In a letter of March 19, 1957, you indicated that it was your under- 
standing that Thompson-Cornwall, Inc., has never as a corporate 
entity performed highway construction work in the United States 
or Nicaragua. We are advised that since May 1954 the stock of 
Thompson-Cornwall, Inc., is jointly and equally owned by R. C. 
Thompson and F. E. Cornwall, and that all of the obligations of the 
corporation are presently guaranteed by George K. Thompson as 
well as by R. C. Thompson and F. E. Cornwall. George K. Thomp- 
son and his son, R. C. Thompson, appear to have had a considerable 
amount of experience in the construction of highways in the United 
States, particularly in connection with contracts performed by the 
Thompson-Markham Co., which partnership constructed highways, 
tunnels, airports and buildings in the United States during the years 
1936 to 1943. Before that time George K. Thompson was a partner 
with his brother, Charles Thompson, in the contracting business and 
operated in the western states on drainage and bridges, highways and 
tunnel construction. George K. Thompson is now one of the vice 
presidents of Thompson-Cornwall, Inc., and his son, R. C. Thompson, 
is the president of the corporation. 

We do not believe it would be improper in evaluating the experience 
of a corporation to consider the experience of one or more of its prin- 
cipal officers who own or control most of the corporate stock or guaran- 
tee the corporation’s financial obligations. Nor does it appear unusual 
for a corporation to claim that it has performed work which has 
actually been performed by individuals or predecessor firms before the 
date on which the corporation was formed. It is interesting to note 
in this connection that James Stewart & Company, Inc., in its letter 
of March 15, 1957, refers to its incorporation in 1913 but further states 
that “This organization has been in the general contracting busi- 
ness for over 110 years and has performed construction work in every 
sector of the United States as well as in South America, Europe and 
Asia.” 
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Under these circumstances, we do not feel justified in interposing 


any objection to consideration of the two lowest bids received on 
Nicaragua Project 8-A. 


[B-130950}] 


Military Personnel — Medical Care — Dependents — Resi- 
dence Requirements 


Although the Comptroller General does not have jurisdiction to render a decision 
on the residency requirement of dependent parents or parents-in-law of members 
of the uniformed services for entitlement to benefits under the Dependents’ 
Medical Care Act, because determinations of dependency by Secretary of Defense 
and Secretary of Health, Education and Welfare are final and conclusive, never- 
theless, the restrictive use of the word “household,” as used in the act to preclude 
benefits to a dependent parent who is temporarily absent from the member's 
household undergoing prolonged hospitalization, is not required; however, a 
parent who is wholly supported financially by the member but lives apart is 
not a dependent under the act. 


To the Secretary of Defense, March 26, 1957: 


Reference is made to a letter dated March 2, 1957, from the Deputy 
Assistant Secretary of Defense (Comptroller), requesting our advice 
on questions stated to have arisen with respect to the term “dependent,” 
as pertaining to medical care for dependent parents or parents-in-law, 
in the implementation of the Dependents’ Medical Care Act, approved 
June 7, 1956, 70 Stat. 250, 37 U. S. C. 401 note. 

Section 103 (a) of that act, 37 U. S. C. 403 (a), provides that upon 
request, available medical care in facilities of the uniformed services 
shall be given to dependents of members of the uniformed services or 
of dependents of persons who died while members of the uniformed 
services. Section 102 (a) (4), 37 U. S. C. 402 (a) (4), defines the 
term “dependent” for purposes of the act to include, among others, 
any person bearing the relationship of— 

(F) a parent or parent-in-law, if the said parent or parent-in-law is, or was at 
the time of the member’s or retired member’s death, in fact dependent on the 
said member or retired member for over one-half of his support and is, or was 


at the time of the member’s or retired member’s death, actually residing in the 
household of the said member or retired member ; 


Section 304 of the act, 37 U. S. C. 404, provides as follows: 


All determinations made under this Act by the Secretary of Defense or 
the Secretary of Health, Education, and Welfare with respect to dependency 
shall be conclusive for all purposes and shall not be subject to review in any 
court or by any accounting officer of the Government, except for cases involving 
fraud or gross negligence. Such determinations may at any time be reconsidered 
or modified on the basis of new evidence or for other good cause. 


Reference is made to our decisions (citing 29 Comp. Gen. 280, 
id. 376, id. 442, 30 Comp. Gen. 260, 31 Comp. Gen. 141) construing pro- 














676 DECISIONS OF THE COMPTROLLEK GENERAL [36 


visions in section 102 (g) of the Career Compensation Act of 1949, 
37 U.S. C. 231 (g), appearing within the definition of the term “de- 
pendent,” as used in that act, which are similar to those in section 
102 (a) (4) (F) of the Dependents’ Medical Care Act, quoted above, 
37 U. S. C. 402 (a) (4) (F), in which the phrase “actually resides 
in the household of said member” was held to contemplate the situ- 
ation where the dependent parent physically resides in the household 
of the member or, in other words, actually resides with the member 
in the house he maintains for himself and those living with him. It 
is suggested that although the language in the two acts is similar, 
the purpose of its use differs—the language in the Career Compensa- 
tion Act of 1949, dealing with increased quarters allowances on account 
of dependents, being intended as a device to effect restriction of the 
payment of those allowances, while that in the Dependents’ Medical 
Care Act is intended to be beneficial legislation—and that the adoption 
of the strict construction referred to in our decisions in the imple- 
mentation of the Dependants’ Medical Care Act therefore would 
achieve a result that would, in many cases, be foreign to the purpose 
of the legislation. It seems clear that since the residency requirement 
contained in subparagraph (F), quoted above, is an element to be 
considered in determining the dependency of a parent or parent-in-law, 
determinations by the Secretary of Defense or the Secretary of Health, 
Education, and Welfare as to that element would be determinations 
relating to dependency within the meaning of the quoted section 304. 
Under the provisions of that section such determinations are final 
and conclusive and thus it is our view that we have no jurisdiction to 
render an authoritative decision on the questions you present. How- 
ever, some general comments may be helpful. 

The decisions to which you refer state our conclusions as to the 
meaning and intent of the language in section 102 (g) of the Career 
Compensation Act of 1949 as to the residency restriction in the case 
of dependent parents. Those decisions were based upon a considera- 
tion not only of the generally accepted meaning of the word “house- 
hold” but also upon the meaning and intent of the provision as clearly 
and unmistakably set forth in its legislative history. While the Con- 
gress included within the language of section 120 (a) (4) (F) of the 
Dependents’ Medical Care Act the similarly worded residency re- 
striction pertaining to dependent parents, the purpose of the two 
acts, as you suggest, is not the same and to assume that the word 
“household” as used in the later act was intended in the same restrictive 
sense as that word was used in the prior act would in our opinion be 
inappropriate in some cases. For example, to conclude that an other- 
wise dependent parent loses that status because she is temporarily 
absent from the member’s household undergoing prolonged hospitali- 
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zation, would be inconsistent with the prime purpose of the Depend- 
ents’ Medical Care Act. Compare 29 Comp. Gen. 280. On the other 
hand, the residency requirement may not be overlooked or construed 
as inapplicable or surplusage merely because that restriction in a 
particular case would seem to result in a hardship or inequity. Thus, 
a parent wholly supported financially by a member but who, because 
of infirmities lives apart from him, perhaps in a “home,” or with 
other relatives may not be considered his dependent under the De- 
pendents’ Medical Care Act inasmuch as she does not reside in the 
member’s household. While our prior decisions may be helpful as a 
guide in the administration of the act here involved, we are of the 
opinion that, under the authority granted to the Secretaries named 
to make conclusive determinations of dependency, those Secretaries 
may issue reasonable regulations as to when a parent or parent-in-law 
may be considered as actually residing in the household of the member, 
and we will not be required to object to otherwise proper payments 
made under such regulations. 


[B-116353] 


Military rersonnel—Gratuities—Reenlistment Bonus—Pe- 
riods of Enlisted Reserve Service Preceding Regular Enlist- 
ments 


Members of the uniformed services who, preceding Regular enlistments, had 
periods of active Enlisted Reserve Corps service which totaled more than a year 
and which were interrupted by periods of less than 90 days were not entitled 
on subsequent reenlistment to receive a reenlistment bonus computed on the basis 
of a first reenlistment under section 208 of the Career Compensation Act of 1949; 
however, collection action will not be taken on bonus payments heretofore made. 


To the Secretary of Defense, March 27, 1957: 


On September 12, 1956, the Army Finance Center called the atten- 
tion of the Chief of Finance, Department of the Army, to notices of 
exception issued by our Office in regard to reenlistment bonuses paid 
to Sergeant First Class Mitchell Isenberg, RA 35 166 357, and Sergeant 
Gerald A. Kohl, RA 17 275 632. The Chief of Finance directed the 
Army Finance Center to request our Division of Audits to reexamine 
its position in the matter. This request now has been made and pri- 
marily involves the meaning of the phrase “extended active duty 
of one year or more in a Reserve component of such service” as used 
in subsection (b) of section 207 of the Career Compensation Act of 
1949, 63 Stat. 811, 37 U. S. C. 238 (b), as amended by the act of 
October 26, 1951, 65 Stat. 653, 37 U.S. C. 238. That section provided 
in pertinent part that: 


(a) Members of the uniformed services who enlist under the conditions set 
forth in subsection (b) of this section within three months from the date of 











678 DECISIONS OF THE COMPTROLLER GENERAL [36 


their discharge or separation, or within such lesser period of time as the Secre- 
tary concerned may determine from time to time, shall be paid a lump-sum 
reenlistment bonus of $40, $90, $160, $250, or $360 upon enlistment for a period 
of two, three, four, five, or six years, respectively; and, upon enlistment for an 
unspecified period of time amounting to more than six years a lump sum reenlist- 
ment bonus of $360 shall be paid * * *. 

(b) For the purpose of payment of the reenlistment bonus authorized by 
subsection (a) of this section, enlistment in one of the Regular services following 
(1) compulsory or voluntary active duty in such service, or (2) extended active 
duty of one year or more in a Reserve component of such service, shall be 
considered a reenlistment. 

* * ce + * ” + 


(e) The Secretary concerned shall prescribe regulations for the administration 
of this section in his department. 


The act of July 16, 1954, 68 Stat. 488, 37 U. S. C. 238 provides, in 
pertinent part, as follows: 


That section 207 of the Career Compensation Act of 1949 (ch. 681, 63 Stat. 
811), as amended (37 U. 8S. C. 238), is further amended by designating subsection 
“(e)” as subsection “(f)” and by inserting a new subsection (e), as follows: 

“(e) This section does not apply to— 

“(1) any person who originally enlists in a uniformed service after the date 
of enactment of this amendatory Act; 

“(2) any member of a uniformed service in active Federal Service on the 
date of enactment of this amendatory Act who elects to be covered by section 
208 of this Act and who is otherwise eligible for the benefits of that section; 

“(3) any person who— 

“(A) was discharged or released from active duty from a uniformed service 
not more than ninety days before the date of enactment of this amendatory 
Act, 
“(B) reenlists in that service within ninety days after the date of his dis- 
charge or release from active duty, 

“(C) elects to be covered by section 208 of this Act, and 

“(D) is otherwise eligible for the benefits of that section; or 

“(4) any person covered by clause (2) or (3) who at any time elects, or 
has elected, to be covered by section 208 of this Act.” 

Sec. 2. The Career Compensation Act of 1949, as amended, is further amended 
by, inserting the following new section at the end of title II: 

“Sec. 208. * * * a member of a uniformed service who reenlists in the 
regular component of the service concerned within ninety days after the date 
of his discharge or release from active duty, and who is not covered by section 
207 of this Act, is entitled to a bonus computed according to the following table: 





“Reenlistment Column (1) take Column (2) multiply by— 
involved ! 

nea ate Monthly basic pay to which | Number of years specified in 
the member was entitled at reenlistment contract, or six, 
the time of discharge.? if none specified.* 

ae Two-thirds of the monthly | Number of years spec'fied in 
basic pay to which the reenlistment contract, or six, 
member was entitled at the if none specified.* 
time of discharge.‘ 

. ~ « * * » * 





“1 Any reenlistment when a bonus was not authorized is not counted. 

“2 Two-thirds of the monthly basic pay in the case of a member in pay grade E-1 
at the time of discharge. 

“8 On the sixth anniversary of an indefinite reenlistment, and on each anni- 
versary thereafter, the member is entitled to a bonus equal to one-third of the 
monthly basic pay to which he is entitled on that anniversary date. 
aun No bonus may be paid to a member in pay grade E-1 or E-2 at the time of 

charge. 


| 
| 
| 
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It appears that Sergeant Isenberg served on active duty as a member 
of the Enlisted Reserve Corps from November 11, 1950, to July 21, 
1951, and from August 13, 1951, to March 13, 1952; was discharged 
on the latter date; and enlisted in the Regular Army for three years 
on March 14, 1952. Apparently he was not paid a reenlistment bonus 
under section 207 of the Career Compensation Act of 1949 in connec- 
tion with such Regular Army enlistment. It further appears that he 
reenlisted in the Regular Army for six years on March 10, 1955, and 
was paid a reenlistment bonus, under section 208 of the Career Com- 
pensation Act of 1949 as added by the act of July 16, 1954, 37 U.S. C. 
239, as for a first reenlistment. 

The above notice of exception in Sergeant Isenberg’s case was 
issued on the basis that since the interruption of his active service in 
the Enlisted Reserve Corps was for a period of less than 91 days, such 
service constituted “extended active duty of one year or more in a 
Reserve component” within the contemplation of section 207 (b) (2) 
of the Career Compensation Act of 1949, 37 U. S. C. 238 (b) (2); 
that, accordingly, the payment to him of a reenlistment bonus was 
authorized under section 207 upon his enlistment of March 14, 1952; 
and, hence, that upon his enlistment of March 10, 1955, he should 
have been credited, under section 208 of the Career Compensation Act 
of 1949, with a reenlistment bonus as for a second reenlistment, rather 
than for a first reenlistment. The notice of exception in Sergeant 
Kohl’s ease was based upon the same principle as applied in Sergeant 
Isenberg’s case. 

The Chief of Finance has expressed the view that for the purposes 
of section 207 (b) of the Career Compensation Act of 1949, the term 
“extended active duty of one year or more” must be construed as 
meaning active duty without any interruptions, and that the action 
taken by the Army in paying Sergeants Isenberg and Kohl reenlist- 
ment bonuses under section 208 of that act as for first reenlistments 
was proper. 

As explained in our decision of December 14, 1951, to the Secretary 
of Defense, B-105963, 31 Comp. Gen. 209, section 207 of the Career 
Compensation Act of 1949 as originally drafted in H. R. 2553, 81st 
Congress, the forerunner of H. R. 5007, 81st Congress, which beeame 
the Career Compensation Act of 1949, did not contain the words “of 
one year or more” in subsection (b) (2) and such language was added 
to lessen what was regarded as an unfair advantage to reservists in 
that, without that language, they could qualify for reenlistment bonus 
by enlisting in the Regular service following a short period of active 
service as a reservist, whereas it was thought that a member of the 
Regular service would have to serve out at least a two-year period 
of enlistment before he could so qualify. Thus it was provided that 
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a reservist entering the Regular service, to be entitled to a bonus 
under section 207 of the Career Compensation Act of 1949, must reen- 
list in the Regular service within three months from the date of 
termination of extended active duty of one year or more in a reserve 
component of the same service. 

The statute is silent as to whether the reservist’s one year of ex- 
tended active duty must be continuous. However, it is our view that 
there has been a compliance with the requirement of one year’s active 
duty in cases where, preceding an enlistment in the Regular service, an 
individual has served on active duty for one year or more in a reserve 
component of such service, even though such active duty may have been 
interrupted for a period or periods of not more than 90 days each. 
Such view is in consonance with the prior statutory provision govern- 
ing payment of enlistment allowance, section 10 of the Pay Readjust- 
ment Act of 1942, 56 Stat. 363, as amended by section 8 of the Armed 
Forces Voluntary Recruitment Act of 1945, 59 Stat. 541, having pro- 
vided for payment of an enlistment allowance upon an enlistment in 
a branch of the Regular service within three months from date of 
discharge; that in determining the eligibility of any person enlisted 
or reenlisted in the regular component to receive an enlistment allow- 
ance, and in computing the amount thereof, all continuous active 
Federal service in one of the specified components of the Armed Forces 
should, if honorably performed subsequent to payment of the last pre- 
vious enlistment allowance, be credited as a period of active service, 
and that in determining whether active Federal service was continu- 
ous, any interruptions of not more than 90 days each between periods 
of such service should be disregarded. 

Hence, it is our opinion that Sergeants Isenberg and Kohl should 
have been paid reenlistment bonuses under section 207 of the Career 
Compensation Act of 1949 upon their enlistments in the Regular Army 
on March 14, 1952, and February 19, 1952, respectively. It follows 
that the notices of exception in their cases were properly issued. 

However, we are aware that the law on this point is not clear and 
that we have issued no prior decision interpreting it in that respect. 
Moreover, there is for consideration the somewhat comparable situation 
of men who, subsequent to October 1, 1949, were paid enlistment allow- 
ance under saved pay provisions of the Career Compensation Act of 
1949 and who, upon subsequent enlistment, were paid reenlistment 
bonuses under section 208 of the Career Compensation Act of 1949 as 
for a first reenlistment. Such payments under section 208 have been 
validated by the act of June 29, 1956, 70 Stat. 373, 37 U. S. C. 239 note. 

Under the circumstances, we will not insist upon collection of any 
reenlistment bonuses heretofore paid under section 208 of the Career 
Compensation Act of 1949 under conditions comparable to those in the 
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cases of Sergeants Isenberg and Kohl. Accordingly, the exceptions in 
their cases, and exceptions in like cases having reference to payments 
heretofore made, will be removed. However, payments of reenlist- 
ment bonus hereafter made should be made in accordance with the 
views and principles set forth above. 


[B-130787] 


Taxes—State Gasoline—Reimbursement to Veterans for Ac- 


tual Travel Expenses—Federal Government’s Entitlement to 
Tax Refund 


A State gasoline tax which was paid by veteran beneficiaries who performed 
authorized travel by privately-owned automobile incident to medical examination 
and treatment, 38 U. 8. C. 76, and who were reimbursed by Veterans Administra- 
tion on an actual expense basis is not a tax on the United States nor does reim- 
bursement by the United States to these veterans for this purpose make them 
agents of the United States or invalidate the tax in order to entitle the Veterans 
Administration to a tax refund. 


To the Administrator, Veterans Administration, March 27, 1957: 


Your letter of February 15, 1957, requests our advice as to whether 
under the facts hereinafter related the Veterans Administration 
should press a claim against the Commonwealth of Massachusetts for 
a refund of gasoline taxes. 

The record discloses that between May 1955 and February 1956, a 
number of veteran beneficiaries performed travel authorized by the 
Veterans Administration on a reimbursable basis pursuant to Public 
Law 432, 76th Congress, as amended, 38 U. S. C. 76, and implementing 
Executive orders. Some of the veterans traveled by privately-owned 
automobiles and were reimbursed by the Veterans Administration on 
an actual expense basis. Among the items of expense incurred by the 
veterans for which they were reimbursed was the purchase of gaso- 
line, including the State tax. 

The record also discloses that when the Veterans Administration 
made a claim for refund of the State tax, amounting to $3.37, the 
Commonwealth of Massachusetts denied the claim. The basis for the 
denial is set forth in a letter of July 31, 1956, from the Director of 
the Bureau of Excises, Department of Corporations and Taxation, 
Commonwealth of Massachusetts, as follows: 

* * * the title does not actually pass to the United States Government on the 
fuel sold * * *. The transactions involved indicate the purchase by various 
individuals for subsequent reimbursement by the Federal Government. This 


eannot be considered as a sale to the United States Government of the motor 
fuel * * *, 


While our Office has held the United States is not subject to a State 
gasoline tax where the legal incidence of the tax is on the purchaser 
(Cf. 21 Comp. Gen. 843; 23 id. 957; 24 id. 150), and even though an 
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examination of the Massachusetts Gasoline Tax Act, Chapter 64A 
of the Annotated Laws of Massachusetts, as amended, and the decisions 
of the courts (Commonwealth v. Wallace, 200 N. E. 406; Tewas Co. v. 
Blue Way Lines, Inc., 93 F. 2d 593) leaves no doubt but that the legal 
incidence of the Massachusetts tax is on the purchaser, nevertheless, 
we are of the opinion such is not the controlling factor in the instant 
case. 

Though the States have long since recognized that the Federal 
Government and its agencies, in the absence of specific authorizing 
legislation by the Congress, are immune from taxation by State and 
local authorities (Cf. M’Culloch v. Maryland, 4 Wheat. 316), our Office 
has no knowledge of any Federal statute extending the immunity to 
transactions of the type here involved. 

Here, there was no sale of gasoline to the Federal Government. 
The veterans were the purchasers and the tax involved attached to 
the sales of gasoline to them. The gasoline never became the prop- 
erty of the Federal Government, nor was the Government a party to 
any of the transactions. 

The fact that the economic burden of the tax is passed on to the 
United States does not make it a tax upon the United States; and 
the fact that the Federal Government is obligated to reimburse a 
person for the entire amount of his expense, including a State gasoline 
tax, in connection with the carrying out of functions, such as those 
here being performed by these veterans, is not alone sufficient to 
constitute such person an agent of the United States or to invalidate 
the tax. Alabama v. King & Boozor, 314 U. 8. 1: Curry, Commis- 
sioner of Revenue of Alabama v. United States, 314 U. S. 14. 

Consequently, the Commonwealth of Massachusetts need not re- 
fund the amount of gasoline tax paid by the veterans, and the claim 
for refund should not be pressed by the Veterans Administration. 


eee 
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[B-130815] 


Contracts—Appropriations—Obligations—Future Needs 


A contract which would obligate an agency to pay more than the cost of the 
maximum annual quantity of supplies needed in any one fiscal year as a termina- 
tion penalty or as damages for failure to renew the contract in subsequent fiscal 
years is in violation of the statutory prohibitions against obligation of current 
appropriations to meet the needs of other years. 


To the Chairman, Atomic Energy Commission, April 2, 1957: 


Reference is made to your letter of February 19, 1957, requesting 
an expression of our opinion as to the Commission’s authority to enter 
into a proposed contract for the purchase of magnesium. 

Briefly stated, a proposal has been received from a magnesium pro- 
ducer offering to supply the Commission with from four to seven 
million pounds annually of high-purity magnesium at a price con- 
siderably lower than that now paid by the Commission. The indi- 
cated savings to the Commission range from $219,000 to $383,000 per 
year depending upon the quantity purchased. The proposal contem- 
plates the construction, at the contractor’s expense, of a new $5,500,000 
plant capable of producing 20,000,000 pounds of magnesium a year. 
The prospective contractor is not willing to contract with the Com- 
mission at the price quoted without assurances that it will be able to 
recoup under the contract the construction cost of 35 percent of the 
plant which will be devoted to the Commission’s contract. It has pro- 
posed, therefore, that provision be made in the contract for payment 
to it, in the event of termination of the contract by the Commission 
before five years’ deliveries have been made, of an amount represent- 
ing the depreciation on 35 percent of the plant cost which may be 
unabsorbed at the time of termination. These termination charges 
would diminish each year, and would range from about $1,295,000 at 
the end of the first year to $260,000 at the end of the fourth year. 

The solicitation for proposals invited offers on either a one-year or 
a five-year basis, and the proposal under consideration contemplates 
execution of a five-year contract. You state that the Commission’s 
obligation to purchase for periods after the first fiscal year of the 
contract would be explicitly contingent upon the availability of appro- 
priated funds, but that upon execution of the contract, funds would 
be obligated from the appropriation then current to cover that year’s 
purchases plus the maximum termination liability of the Commission. 
As you were advised in our decisions B-116427 dated August 20, 1953, 
83 Comp. Gen. 90, and September 27, 1955, a contract for the furnish- 
ing of supplies or services for a period beyond the current fiscal year is 
contrary to sections 3679 and 3732 of the Revised Statutes (31 U. S. C. 
665 and 41 U.S. C. 11), even though the Government’s liability is 
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specifically made contingent upon the availability of appropriations 
for future fiscal years. Leiter v. United States, 271 U. S. 204. The 
only contractual arrangement which would satisfy the requirements of 
these statutes, in the absence of statutory authority otherwise, would 
be a contract for the first year’s needs with an option for renewal for 
succeeding years upon the giving of notice to the contractor. In the 
event of renewal, of course, consideration would have to be given to 
the requirements of section 3709 of the Revised Statutes, 41 U.S. C. 5. 

Furthermore, even if the contract were to be executed on a one-year 
basis with renewals optional on the part of the Commission, question 
would arise as to the validity of the proposed termination charge 
provisions. As a general proposition, there would appear to be no 
objection to the execution of a contract under which the Government 
and the contractor agree upon the amount of damages to be paid by 
either party in the event of a breach. Under the proposed contract 
it might be said that the provision for payment of termination charges 
is such an agreement for liquidated damages. However, in our opin- 
ion, such an arrangement in the present case would be in contravention 
of the following statutes: 

Section 3732, Revised Statutes, 41 U. S. C. 11, provides that— 

No contract or purchase on behalf of the United States shall be made, unless 


the same is authorized by law or is under an appropriation adequate to its 
fulfillment * * *. 


Section 3679, Revised Statutes, 31 U. S. C. 665, provides— 
No Department of the Government shall expend in any one fiscal year any 
sum in excess of appropriations made by Congress for that fiscal year, or 


involve the Government in any contract for the future payment of money in 
excess of such appropriations. 


Section 3735, Revised Statutes, 41 U. S. C. 13, provides— 
Except as otherwise provided, it shall not be lawful for any of the executive 


departments to make contracts for stationery or other supplies for a longer 
term than one year from the time the contract is made. 


Section 3678, Revised Statutes, 31 U. S. C. 628 provides— 
Except as otherwise provided by law, sums appropriated for the various 


branches of expenditure in the public service shall be applied solely to the 
objeets for which they are respectively made, and for no others. 


It has consistently been held by the accounting officers that these 
statutes preclude the obligation of an appropriation made for the 
use of one fiscal year for needs of other years. In other words, a fiscal 
year appropriation such as the usual appropriations for the Com- 
mission may be obligated only for the procurement of supplies or 
services which are needed during that fiscal year. See 32 Comp. Gen. 
565, and decisions there cited. The invitation for proposals and the 
proposed contract in the present case demonstrate that the maximum 
need of the Commission for the magnesium to be furnished is 7,000,000 
pounds in any one year. Consequently, under the statutory limita- 
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tions cited above, the maximum amount which properly may be ob- 
ligated against any fiscal year appropriation is the cost of that 
quantity. 

It is understood that other contracts similar to that now proposed 
have been made by the Commission, and that there have been obli- 
gated under such contracts termination charges of a similar nature. 
The theory behind such obligations (covering amortized facility costs 
unrecovered at time of termination) has been that a need existed 
during the fiscal year the contracts were made for the productive 
plant capacity represented by the new facilities which were to be 
built by the contractor to enable him to furnish the supplies called 
for by the contracts. After thorough consideration of the matter, 
we believe that such obligations cannot be justified on the theory 
of a present need for productive capacity. 

The ultimate need of the Commission in these cases is for the sup- 
plies themselves, and, as stated above, in the present case the maxi- 
mum annual need is for 7,000,000 pounds of magnesium. Any con- 
tract provision which would obligate the Commission to pay more 
than the cost of this quantity of magnesium in any one fiscal year as a 
penalty or damages for failing to renew the contract for subsequent 
fiscal years could not be considered as pertaining to the needs of the 
current year. The real effect of the termination liability is to ob- 
ligate the Commission to purchase a certain quantity of magnesium 
during each of five successive years or to pay damages for its failure 
to do so. In other words, the termination charges represent a part of 
the price of future, as distinguished from current, deliveries and 
needs under the contract, and for that reason such charges are not 
based on a current fiscal year need. 

It is our opinion, therefore, that in the absence of special statutory 
authority the Commission properly may not execute the proposed 
contract. While no question will be raised concerning previous con- 
tracts, the principles stated above will be applied in the future. 


[B-117353] 


Patents—Fees—Government—Patent Applications Dedi- 
cated to Public Use 


The issuance of patents for inventions which result from research work per- 
formed under Government-financed contracts and which are made available to 
the public constitutes the rendering of a service to a Government agency so that 
the charge by the Patent Office and the payment by the sponsoring department of 
the fees incident to the filing and issuance of the patent are neither authorized nor 
required. 


To the Secretary of Agriculture, April 4, 1957: 


On December 5, 1956, the Administrative Assistant Secretary of 
your Department requested our advice as to whether the Patent Office 
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may charge, and whether your Department may pay, fees for the filing 
and issuance of certain Department-prosecuted patent applications. 
The letter presents for consideration two specific cases, both of which 
involve applications dedicated to the free use of the people in the ter- 
ritory of the United States. 

The first application covers an improvement in a dump basket which 
resulted from work done under a Memorandum of Understanding be- 
tween the University of Georgia and the Department of Agriculture. 
This application was accepted by the Patent Office for filing without 
payment of fee in accordance with our decisions B-111648 of March 11 
and July 13, 1953 (32 Comp. Gen. 392 and 33 id. 27, respectively), and 
B-117353 of December 14, 1953, However, prior to issuance of the 
patent, the Commissioner of Patents ruled that a later decision of our 
Office, namely, B-119641 of January 20, 1955, published at 34 Comp. 
Gen. 340, modified the cited prior decisions, and declined to issue the 
patent without payment of fee in the absence of the filing of an assign- 
ment of the patent to the Government. 

The second application involves an instrument for measuring mois- 
ture content. This invention resulted from research work performed 
under a contract between your Department and the Michigan State 
University under the provisions of the Research and Marketing Act of 
1946, 60 Stat. 1082, 7 U.S.C. 427i. The Patent Office refused to accept 
this application for filing without payment of fee “for the reason that 
there is no evidence that the Government owns the entire right, title 
and interest for the term of the patent in this case,” again relying on 
our decision B-119641. 

In response to petitions from your Department requesting recon- 
sideration of both applications, the Commissioner of Patents rendered 
a separate decision in each case dated November 8, 1956, copies of which 
were attached to the letter of December 5, 1956, holding that our de- 
cision of January 20, 1955, B-119641, in effect reconsiders the entire 
question of fees and permits the Patent Office to charge fees in Govern- 
ment-prosecuted applications unless the entire right, title, and interest 
in the invention is assigned to the Government. In his decision re- 
garding the application covering the instrument for measuring mois- 
ture content, the Commissioner states : 


The Patent Office interprets the decision of January 20, 1955, to mean that 
fees are waived only (1) where the application is filed by a Government employee 
and all the conditions set forth in Section 266 of Title 35 U. 8S. C. are complied 
with; and (2) where the application is filed by one not a Government employee, 
but all right, title and interest is in the Government or a Government agency. 
Dedications are applicable only in those situations where the inventor is a Gov- 
ernment employee, as a substitute for or in lieu of the fee normally required and 
the application is filed under Section 266. Dedication is not considered the 
equivalent of full title in the Government. Since the clear import of the deci- 
sion of January 20, 1955, is that fees must be paid where services are rendered 
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ig to “any party other than an agency of the Federal Government,” and the in- 
ventors of this case are such parties, there was no error in the action of the 
8. Application Branch denying a filing date for the papers presented. 
h The same views were expressed in the decision regarding the dump- 
” basket application. Hence, the matter was submitted here for our 
advice. 
‘h In accordance with our request, the Secretary of Commerce pre- 
- sented his views in the matter. The Secretary reiterated the conten- 
» tions expressed by the Commissioner of Patents in his decisions of 
it November 8, 1956, and added a number of arguments in support of 
HM the contention that a dedication to the public neither constitutes com- 
d plete title in the Government nor is so analogous thereto as to warrant 
» or justify waiver of fees. 
= Both the letter from the Secretary of Commerce and the cited deci- 
» sions of the Commissioner of Patents disclose some misunderstanding 
» of our prior decisions and their effect upon each other. The Commis- 
i sioner contends that our decision of January 20, 1955, B-119641, re- 
quires that fees must be paid where services are rendered to “any 
J party other than an egency of the Federal Government,” and that since 
d the inventors in the cases here involved are such parties, the fees must 
e be paid. The decision of January 20, 1955, was not based upon the 
f fact that a service was rendered to a party other than an agency of the 
rt Federal Government; rather, it was based upon the finding that no 
1 service had been rendered to any agency of the Federal Government. 
. Had there been a service rendered to an agency of the Federal Govern- 


ment in that case, the fact that incident thereto a service also was 
rendered to a party other than the Federal Government would have 
been immaterial and the decision would have reached the opposite 
d conclusion. This particular point was clarified in our decision of 
h December 17, 1956, B-129381, rendered subsequent to the Commis- 
sioner’s decisions herein. 


° Also, both the Secreary of Commerce and the Commissioner of 
, Patents contend that our decision of January 20, 1955, means that fees 
t are waived only (1) where the application is filed by a Government 
, employee and all the conditions set forth in section 266 of Title 35 
» U. S. Code are complied with and (2) where the application is filed 

by one not a Government employee, but all right, title, and interest 
at is in the Government or a Government agency. They further contend 
. that dedication is not equivalent to full title in the Government and, 
e, hence, the fees must be paid in the cases here involved. Even assum- 
- ing, arguendo, that dedication is not equivalent to full title in the 
id Government, our decisions concerning the payment of patent fees by 
4 Government agencies have been based upon the question of whether 
d | a service was rendered to a Government agency, and not upon the 
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presence or absence in the Government of title to the patent. In the 
decision of January 20, 1955, we said: 

Upon careful reconsideration of the matter in the light of the information and 
views now presented by the Secretary of Commerce, the services rendered in 
instances similar to that here involved appear to be merely those rendered to a 
nongovernmental interest at the request of a Government agency and not services 
rendered to a Government agency. Any service rendered by the Patent Office to 
any party other than an agency of the Federal Government is beyond the scope 
of Office decisions of March 11 and July 13, 1953, which pertain only to services 
rendered by the Patent Office to other Government agencies. 

Accordingly, since the services to be rendered herein are not those rendered 
by the Patent Office to another Government agency, and as the fees to be paid 
constitute—so far as the Department of the Army is concerned—part of the 
consideration for the license, no objection to their payment will be made in this 
and similar cases. [Italics supplied.] 


It was determined that under all the circumstances in that case, where 
the Government had no connection with the invention or the inventor 
but was voluntarily offered a license in exchange for acceptance of the 
obligation to file and prosecute the United States patent application, 
the absence of title in the Government rendered it a mere agent of a 
private interest in obtaining the patent, and, hence, the service ren- 
dered by the Patent Office was rendered not to the Government but 
to the private interest. 

The situation involved here is entirely different from that con- 
sidered in the decision of January 20, 1955. Your Department is en- 
gaged in _n extensive program of research covering various aspects of 
agriculture and the marketing of agricultural products as a part of the 
public functions assigned to it by acts of Congress. See, for example, 
7 U.S. C. 427, 427i, 1292, and 1622. The inventions here involved are 
results of research sponsored and financed by your Department in ac- 
cordance with such acts of Congress. The contracts and agreements 
under which this research was undertaken provide that the patentable 
results of such research shall be made available to the public through 
dedication, assignment to the Secretary of Agriculture or such other 
means as the Secretary or other responsible official of the Department 
of Agriculture shall determine. It is apparent that these inventors 
are not free agents. They cannot do as they wish with their inven- 
tions—as was the situation in the decision of January 20, 1955—but 
are required by their contracts and agreements, as well as the basic 
statutes, to make such inventions available to the public. The inven- 
tor derives no direct benefit from the invention or the patent, other 
than the prestige and satisfaction of having created an invention 
worthy of being patented. The lines of inquiry to be pursued in the 
research and the means by which the patentable results thereof are to 
be made available to the public are within the discretion of the Secre- 
tary of Agriculture. In view of the acts of Congress authorizing and 
directing the Secretary of Agriculture to engage in and sponsor re- 
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search, the initiation of such research and the rendering of the results 
thereof available to the public clearly are public functions of your De- 
partment. It also is clear that any person or agency which assists your 
Department in carrying out its public functions is rendering a service 
to your Department. Since the Secretary of Agriculture in the exer- 
cise of his administrative discretion has determined that the inventions 
here involved should be made available to the public by means 
of patents dedicated to the free use of the people in the territory of the 
United States, the issuance of the necessary patents—assuming the in- 
ventions to be patentable—is necessary to the carrying out of the pub- 
lic functions of your Department. 

Accordingly, the issuance of patents for inventions which are the 
result of research sponsored and financed by the Government under 
contracts or agreements requiring that such results must be made 
available to the public by means to be determined by the Secretary or 
other responsible official of the sponsoring department is a service to 
the Government within the meaning of our prior decisions concerning 
the payment of patent fees, regardless of whether the said Secretary 
or other responsible official determines upon dedication to the public 
or upon assignment to the Government; hence, the charging by the 
Patent Office and the payment by the sponsoring department of the 
fees and charges incidental to the filing and issuance of the patent are 
neither authorized nor required. 


[.B-130334] 


Military Personnel—Dual Compensation—Concurrent Mili- 
tary Retired and Civilian Service Pay 

A retired military officer, who is employed as a consultant on a “when actually 
employed” basis under a civilian employment contract, which limits the hours 
or days of employment so that the total amount of retired pay plus civilian com- 
pensation which possibly could be paid during the year does not exceed the pre- 
scribed statutory limitation of $10,000 a year, 5 U. S. C. 59a (b), is not subject 


to-the dual compensation limitation, even though the civilian compensation com- 
puted on a full-time yearly basis would exceed the maximum limitation. 


ToL. A. Campbell, Department of the Navy, April 4, 1957: 


By letter dated January 10, 1957, file JAG:1342.2:sh100165, the 
Judge Advocate General of the Navy transmitted your letter of De- 
cember 6, 1956, with endorsements and enclosures, requesting decision 
whether Commander Marvin K. Bowman, U. S. Navy, retired, is sub- 
ject to the limitations of section 212 of the act of June 30, 1932, 47 Stat. 
406, as amended, 5 U. S. C. 59a, by virtue of his employment during the 
period October 15 to December 7, 1956, by the U. S. Naval Training 
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Service Center, Port Washington, New York, as a civilian consultant, 
and, if so, whether he is subject to such limitations only on the days he 
was actually employed or during the entire period of the employment. 

You say that Commander Bowman was transferred to the retired list 
on August 1, 1955, and currently is in receipt of gross retired pay at 
$400.14 per month. Under the provisions of Personal Service Con- 
tract NPS-8698, executed on October 11, 1956, he accepted employ- 
ment as a consultant to the U. S. Naval Training Service Center for the 
period October 15, 1956, to February 15, 1957, inclusive, at $45 per diem 
when actually employed. Condition 1 on the reverse side of the con- 
tract states that unless otherwise provided in the agreement employ- 
ment under the contract would be on a full-time basis requiring that 
his services be rendered during regular working hours on all days, 
except those on which the division, unit, section, or office in which the 
services are performed is closed, not to exceed, however, 5 days in any 
calendar week except upon the written approval of certain designated 
officials. It appears that Commander Bowman was actually employed 
in his civilian capacity under the agreement for one-half day on Octo- 
ber 17, 1956, and on all of the following days in October except Satur- 
day and Sunday, October 20 and 21, and Sunday, October 28, and 
also on all days in November 1956, except Sunday, November 18. 
Authority for exceeding the 5-day per calendar week provision is not 
shown. 

Item I (2) (c) of the employment contract states: “Estimated total 
cost: $5,000.00 Maximum.” In explanation of that provision it is 
stated in a letter dated December 11, 1956, from the Chief of Naval 
Research to the Comptroller of the Navy (NCA 20) that the Office of 
Naval Research was aware of the dual compensation statutes in pre- 
paring the Bowman contract and that his retired pay was $4,800 per 
annum. Consequently, it is stated, care was taken specifically to limit 
his salary under the contract to a maximum of $5,000, thus assuring 
that his total salary under the contract and his retired pay could not 
exceed $10,000 per annum. While such provision of the contract, 
standing alone, is susceptible of the interpretation that it was merely 
an estimate of the maximum total cost, in view of the explanation 
given it is clear that the provision was intended as a limitation on the 
amount that could be earned under the contract, and was so under- 
stood by the contracting parties. Hence, it reasonably may be con- 
cluded that the contract limited Commander Bowman’s total compen- 
sation thereunder to a maximum of $5,000. 

Section 212 of the act of June 30, 1932, as amended, 5 U.S. C., Supp. 
III, 59a, provides that no person holding a civilian office or position 
under the United States Government shall be entitled to retired pay 
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from the United States for or on account of services as a commissioned 
officer of the uniformed services at a rate in excess of an amount which 
when combined with the annual rate of compensation from such civil- 
ian office or position makes the total rate from both sources more than 
$10,000. Subsection (b) of that section, 5 U. S. C. 59a (b), provides 
that the section shall not apply to any person whose retired pay, plus 
civilian pay, amounts to less than $10,000. Under such provisions a 
person in receipt of compensation from a civilian office or position 
paid at a rate of more than $10,000 per year may not for any period 
during which so paid receive retired pay unless, of course, his retired 
pay exceeds the $10,000 rate and election to receive only the retired 
pay is made. Your doubt in the matter, however, appears to be 
whether it may be considered that the restrictive provisions of section 
212, as amended, are for application since the maximum total cost for 
the approximately 4-month employment period, when combined with 
the officer’s annual retired pay, totals less than $10,000. 

The limitation in section 212 has reference specifically to the rate of 
the combined salaries rather than to the total amount received during 
the year. 12 Comp. Gen. 256. However, since the overall purpose 
of the provisions of that section primarily is to limit the combined 
retired pay and civilian pay that the officer might receive during the 
entire year, it was recognized in decision of January 24, 1941, 20 
Comp. Gen, 407, that such limitation does not preclude the payment of 
retired pay and civilian compensation where the civilian employment 
is on a “when actually employed” basis and the hours or days of em- 
ployment expressly are limited in the employment contract so that the 
total amount of retired pay plus civilian pay that possibly could be 
paid during the year does not exceed the prescribed statutory limita- 
tion, even though a combined rate computed on a full-time per annum 
basis would exceed that limitation. Since the maximum compensation 
payable to Commander Bowman under the employment contract was 
$5,000, which sum, when combined with his annual retired pay, totaled 
less than $10,000, the rule stated in the decision of January 24, 1941, 
properly is for application provided, of course, that further civilian 
Government employment arising from any other employment agree- 
ment does not result in the officer being employed at a combined annual 
rate in excess of $10,000 or receiving more than that sum as retired pay 
and civilian pay in any 1-year period. Accordingly, limited to that 
extent, it may be considered that Commander Bowman is not subject 
to the limitations of section 212 of the act of June 30, 1932, as amended, 
because of his civilian employment during the period October 15 to 
December 7, 1956, under the contract executed on October 11, 1956, 
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[B-130694] 


Military Personnel—Pay—National Guard—After Hospi- 
talization and Prior to Resumption of Civilian Duty 


The pay and allowances due National Guard members under 32 U. 8S. Code 318, 
which extends benefits applicable to corresponding grades of the Regular Army 
or Regular Air Force to guardsmen who are disabled by disease or injury while in 
training, may not be continued beyond termination of hospitalization if it is 
determined that National Guard members are able to perform their military 
duties, notwithstanding their incapacity to resume the duties of their civilian 
pursuits. 


Although a certification by a nonservice physician of the physical condition of a 
member of a reserve component of the uniformed services who suffered a disability 
during training duty may be accepted to establish the member's inability to per- 
form military duty, such evidence in lieu of a certification by a service medical 
officer should be discouraged and only permitted under closely circumscribed 
regulations. 


To the Secretary of Defense, April 4, 1957: 


Further reference is made to letter of February 12, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on certain questions discussed in Committee Action No. 166 of the 
Military Pay and Allowance Committee, Department of Defense, re- 
lating to pay and allowances beyond the period of hospitalization and 
treatment in the case of members of the National Guard who are 
ordered to active duty for training or inactive duty for training and 
who are injured in line of duty. 

Title 32, section 318, United States Code, 70A Stat. 605, codified 
from section 3 of the act of June 20, 1949, 63 Stat. 202, provides as 
follows: 


A member of the National Guard is entitled to the hospital benefits, pay and 
allowances, pensions, and other compensation provided by law or regulation for 
a member of the Regular Army or the Regular Air Force, as the case may be, of 
corresponding grade and length of service, whenever he is in training under 
section 502, 508, 504, or 505 of this title— 

(1) for a period of more than 30 days, and is disabled in line of duty from 
disease while so employed ; or 

(2) for any period of time, and is disabled in line of duty from injury 
while so employed. 


The first two questions are as follows: 





1. Under the provisions of Section 318 of Title 32, United States Code, is a 
member of the National Guard, ordered to active duty for training or inactive 
duty training who is injured in line of duty, entitled to pay and allowances be- 
yond the period of hospitalization and treatment : 

(a) for such time as he is incapacitated from discharging the responsibilities 
of his civilian employment, as certified by a civilian physician, although re- 
leased by a service medical board as cured, not incapacitated, and capable of 
performing full military duty 

(b) if he is totally incapacitated from resuming the duties of his civilian pur- 
suits temporarily, but is considered able to perform full military duty 

(c) if he is totally and permanently incapacitated from performing his usual 
civilian duties but is capable of performing full military duty 

(d) if he was unemployed immediately prior to injury, is capable of returning 
to military duty but is not capable of immediately obtaining civilian employment 
due to the injury? 

2. If any or all of the above questions are answered in the affirmative, for 
how long are pay and allowances payable in each case? 
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Sections 1 and 2 of the act of June 20, 1949, 34 U. S. C. 855c-1 and 
10 U. S. C. 456, respectively, contained provisions applicable to re- 
serve personnel of the Army, Air Force, and Navy, which were sim- 
ilar to those of section 3 and the conclusions reached as to the length 
of time active-duty pay and allowances are payable under sections 
1 and 2 after injury in line of duty, are applicable to members of the 
National Guard under section 3. 34 Comp. Gen. 275. Concerning 
the intent of the Congress with respect to such legislation, it is stated 
on page 4, Report No. 95 of the Committee on Armed Services, United 
States Senate, 8lst Congress, 1st Session, to accompany S. 213, 81st 
Congress (later enacted into law as the act of June 20, 1949), that: 


It is intended that persons who are covered by the benefits of this bill will be 
kept in a pay status until their hospitalization is completed and their case finally 
settled. * * * 

= 


* * * * . 7 


Amendments 2, 3, 10, and 11 were made to prevent a strict interpretation of 
the word “compensation” from excluding death benefits or paying a man while 
hospitalized or awaiting final decision of his case. A Regular is paid while in the 
hospital and the committee intends Reserves, injured while serving either with 
or without pay, to be treated in exactly the same manner. * * * [Italics supplied.] 


The limits of a National Guard member’s right to pay and allow- 
ances under 32 U.S. C. 318 are fixed by the rights of a member of the 
Regular Army or the Regular Air Force. If the injury is such as 
might result in retirement for physical disability and disability pro- 
ceedings are initiated, a right to pay and allowances continues while 
awaiting action on such proceedings. If hospitalization only is re- 
quired in connection with a temporary disability, a reservist or a mem- 
ber of the National Guard, like a member of the Regular Army or 
Regular Air Force, receives pay during the period of hospitalization. 
Application of the cited provisions of law is more difficult for the 
period after completion of hospitalization and prior to return to civil- 
ian employment during which some disability exists, since there is no 
comparable situation applicable to members of the Regular services, 
active-duty pay and allowances being payable to them at all times up 
to the time of retirement or other separation. It has been held that a 
right to active-duty pay and allowances accrues under the 1949 act as 
long as eligible personnel continue to be disabled for “normal” pursuits 
by the disability for which originally hospitalized. 33 Comp. Gen. 
411,415. It has been assumed in such cases that a disability prevent- 
ing resumption of normal pursuits would likewise disable the person 
concerned from performing military duties. However, if upon termi- 
nation of hospitalization, it is determined that a member of the Na- 
tional Guard is able to perform his military duty, such finding would 
appear to constitute a final decision in his case. If his right to con- 
tinuation of pay and allowances is terminated at that time, such right 
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apparently would correspond as nearly as it could be made to corre- 
spond with the right of a member of the Regular service who would be 
performing military duty for his pay and allowances after a degree of 
recovery from his injury which would justify a determination of his 
fitness for military duty. Accordingly, questions 1 (a), 1 (b),1 (c), 
and 1 (d) are answered in the negative and no answer is required to 
question 2. 

Question 3 is as follows: 

8. When a member of a reserve component, injured in line of duty during a 
period of active duty for training on inactive duty for training is entitled to pay 
and allowances purusant to the provisions of 32 U. S. C. 318, who may be consid- 
ered the “proper authority” (as used in 34 Comp. Gen. 275), for certifying the 
ee physician (1) in instances of emergency, (2) for resuming 
the duties of his civilian occupation ; or 

(b) a service medical officer, in all cases? 

It was stated in 34 Comp. Gen. 275 that a right to pay and allow- 
ances under sections 1 and 2 of the 1949 act accrues to the member con- 
cerned after he is discharged from the hospital and until the proper 
authority determines that he is able to resume his civilian pursuits. 
As indicated above, a right to pay and allowances under 32 U. S. C. 
318 is based on physical disability to perform military duty and the 
incurrence of such physical disability in line of duty. A service physi- 
cian generally would be the proper authority to determine ability to 
perform military duty. A nonservice physician, of course, must treat 
a member of the National Guard for a service-connected injury in cir- 
cumstances where a service physician is not available. However, it is 
the disposition of a member’s case by the military authorities which 
fixes his right to pay and allowances after suffering a disability from 
an injury incurred in line of duty and such disability, involving as it 
does his physical ability to perform military duty, generally should be 
based on a determination of his physical condition by a service medi- 
cal officer. While there may be circumstances in which a nonservice 
physician’s certificate of a member’s physical condition would be ac- 
acceptable to establish the member’s inability to perform military duty, 
it is our view that the practice of accepting such evidence, in lieu of 
certification by a service medical officer, should be discouraged and that 
use of such evidence should be closely circumscribed by regulation. In 
any event, if a member is injured in line of duty and there has been no 
determination by a service medica] officer that he has regained his capa- 
bility to perform military duty, a determination by a nonservice physi- 
cian that he is able to resume normal civilian pursuits would serve as a 
proper basis for discontinuing further payments of pay and allow- 
ances to the member. 

Questions 3 is answered accordingly. 
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[B-130701] 


Servicemen’s and Veterans’ Survivor Benefits Act—Mem- 
bers of Insular Force of the Navy—Death Gratuity Payments 
Survivors of members of the insular force of the Navy are entitled to the death 


gratuity benefits provided by section 301 of the Servicemen’s and Veterans’ 
Survivor Benefits Act. 


In the computation of death gratuity payments prescribed by section 301 of the 
Servicemen’s and Veterans’ Survivor Benefits Act for survivors of members of 
the insular force of the Navy, the rates of pay fixed by the Secretary of the Navy 
are to be used rather than the basic rates of pay prescribed in section 201 of 
the Career Compensation Act of 1949. 


To the Secretary of Defense, April 4, 1957: 


Reference is made to letter dated February 12, 1957, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision on 
certain questions concerning the payment of a death gratuity under 
the provisions of section 301 of the Servicemen’s and Veterans’ Sur- 
vivor Benefits Act, approved August 1, 1956, 70 Stat. 868, 38 U.S. C. 
1131, in the case of death of a member of the insular force of the Navy. 

The questions presented are set forth in Committee Action No. 169 
of the Military Pay and Allowance Committee, Department of De- 
fense, as follows: 

1. Is the death gratuity provided by section 301, Title III, of the Servicemen’s 
and Veterans’ Survivor Benefits Act, payable in the case of death of a member 
of the insular force of the Navy? 


2. If the answer to question 1 is affirmative, on what basis should the gratuity 
be computed ? 


Section 301 of Title ITI of the Servicemen’s and Veterans’ Survivor 
Benefit Act provides, in pertinent part, as follows: 

Sec. 301. (a) Except as provided in section 304 (a), the Secretary concerned 
shall have a death gratuity paid immediately upon official aotification of the 
death of a member of a uniformed service under his jurisdiction who dies while 
on active duty, active duty for training, or inactive duty training. 

(b) The death gratuity shall equal six months’ basic pay (plus special and 
incentive pays) at the rate to which the deceased member of a uniformed service 


was entitled on the date of his death, but shall not be less than $800 nor more 
than $3,000. 


Prior to the enactment of Title III of the act of August 1, 1956, 
there was in effect the act of June 4, 1920, 34 U. S. C. 943, which act 
authorized the payment of a six months’ death gratuity to certain 
survivors of officers and enlisted men of the Regular Navy. That act 
was expressly repealed by section 502 of the Servicemen’s and Veterans’ 
Survivor Benefits Act, 14 U. S. C. prec. 461. While the insular 
force of the Navy is not specifically enumerated as a “Member of a 
uniformed service” as that term is defined in section 102 of the act 
of August 1, 1956, 38 U. S. C. 1101, it long has been held that members 
of the insular force of the Navy are enlisted men of the Regular 
Navy of the United States. 12 Comp. Dec. 189; 26 id. 428; 1 Comp. 
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Gen. 480; 21 id., 311, 313. There is nothing in the legislative history 
of the act of August 1, 1956, which would indicate that the Congress 
intended to exclude members of the insular force of the Navy from 
the death gratuity benefits authorized for certain survivors in Title ITT 
of that act. Accordingly, question 1 is answered in the affirmative. 

The term “basic pay” is defined in section 102 (10) (A),38 U.S.C. 
1101 (10) (A), as follows: 

“Basic pay” means the monthly pay prescribed by section 201 (a), 201 (e), 


201 (f), or 508 of the Career Compensation Act of 1949, as may be appropriate, 
for a member of a uniformed service on active duty. 


Section 201 (a) of the Career Compensation Act, 37 U.S. C, 232 (a), 
prescribes the pay grades and monthly basic pay of members of the 
uniformed services within each pay grade according to cumulative 
years of service. Sections 201 (e) and 508 (37 U. S. C. 308) prescribes 
the basic rate for aviation cadets and for cadets and midshipmen, 
respectively, and section 201 (f), 37 U. S. C. 232 (f), provides an 
additional increment of basic pay of $100 a month for lieutenant 
generals and vice admirals and $200 a month for generals and admirals. 

In our decision of November 1, 1956, B-129589, 36 Comp. Gen. 355, 
cited in the discussion in Committee Action No. 169, there was con- 
sidered the rates of basic pay which the secretaries of the military 
departments are authorized by Title II of the Servicemen’s and 
Veterans’ Survivor Benefits Act—involving the right of certain sur- 
vivors to dependency and indemnity compensation—to certify to the 
Veterans Administration in the cases of members and former mem- 
bers of the Philippine Scouts, the insular force of the Navy, and of 
the Philippine Army. It was pointed out in that decision that in 
the case of a member of the armed services who dies while on active 
duty, the term “basic pay” is not defined as the pay received by the 
member at the date of death but is the basic pay as defined in section 
102 (10) of the act of August 1, 1956, 38 U. S. C. 1101 (10), for a 
member on active duty of the same rank and length of service as 
that of the deceased member on the date of his death, It was our 
opinion that the rates of pay prescribed in section 201 (a) of the 
Career Compensation Act should be certified as the basic pay rates 
applicable under the act of August 1, 1956, to members and former 
members of the Philippine Scouts, insular force of the Navy, and of 
the Philippine Army. 

It will be noted that the decision of November 1, 1956, related to the 
provisions of Title II of the 1946 act only insofar as determining the 
basic pay rates applicable to the benefits provided in that title. Un- 
like the provisions of Title II, section 301 (b) of Title III, 38 U.S. C. 
1131 (b), as quoted above, expressly provides,that the gratuity. shall 
equal six months’ basic pay (plus special and iricentive pays) “at the 
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rate to which the deceased member of a uniformed service was entitled 
on the date of his death.” Thus, Title III contains a description of 
basic pay not found in Title IT. 

Following the enactment of section 507 (b) of the Career Compensa- 
tion Act, 37 U. S. C. 307 (b), which authorized the Secretary of the 
Navy to fix the rates of pay for the enlisted men of the insular force of 
the Navy, the Secretary of the Navy saw fit to fix those rates at one- 
half of the rates applicable to other enlisted members of the Regular 
Navy. The pay so prescribed is the equivalent of the basic pay pro- 
vided in section 201 of the Career Compensation Act, 37 U.S. C. 232, 
for other enlisted members of the Regular Navy and it is that pay 
on which the six months’ death gratuity authorized prior to the effec- 
tive date of the act of August 1, 1956, was computed. We find nothing 
in the legislative history of the act to indicate that it was intended to 
change materially the basis for computing the gratuity for members 
of the insular force and in view of the express provision in section 
801 (b) of the 1956 act that the pay to which the member is entitled 
at date of death is to be used in computing the gratuity, it is our view 
that section 301 (b) contemplates that the death gratuity for members 
of the insular force should be computed on the basis of the rates of 
pay fixed by the Secretary of the Navy rather than on the basis of the 
basic pay prescribed in section 201 (a) of the Career Compensation 
Act. Question 2 is answered accordingly. 


[B-130891] 


Housing—Loans—Foreclosure To Protect Junior Lien 


In view of the broad authority vested in the Federal Housing Commissioner to 
carry out the program in Title I of the National Housing Act, 12 U. S. C. 1702 
et seq., the Commissioner may redeem real property on which the Government 
holds a second mortgage, provided the action is necessary to Title I and is in the 
best interests of the Government, and he may expend funds available for Title 
I purposes to accomplish the redemption. 16 Comp. Gen. 1034, modified. 

To the Administrator, Housing and Home Finance Agency, April 

4, 1957: 

On February 28, 1957, you requested our decision whether the Fed- 
eral Housing Commissioner has authority to advance the funds nec- 
essary to redeem certain real property upon which the Commissioner 
holds a second mortgage. 

Your letter indicates that the Commissioner holds a second mort- 
gage on a farm in North Dakota as security for a note having a prin- 
cipal balance thereon of $1,612.15, and that the note and mortgage 
were acquired through payment of a loss to an insured financial insti- 
tution under the provisions of Title I of the National Housing Act, as 
amended, 12 U. S. C. 1702-1706. You advise that a first mortgage on 
the farm has been foreclosed and that the United States Attorney for 
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the District of North Dakota advises that the Federal Housing Com- 
missioner has the right to redeem this property. You say that the 
amount necessary to redeem would be $4,538.45 plus small additional 
amounts for interest and possible taxes. 

You report that the property has been examined by the North Da- 
kota office of the Federal Housing Administration and that the Dis- 
trict Director of the Administration reports that the property has a 
reasonable value of $9,500 and that the Chief Valuator in the Federal 
Housing Administration office recommends that the Commissioner 
exercise his right of redemption. You advise that the Title I program 
of the Federal Housing Administration is self-supporting and receives 
funds from premiums paid by insured lending institutions but that 
authorization by Congress to expend these funds is required. You say 
that even with the uncertainties surrounding the sale of farm land, it 
is probable that the Federal Housing Commissioner could ultimately 
realize enough from the property in question to reimburse him for the 
amount due on the Title I loan and for all expenses including the 
amount necessary to redeem the property. 

Apparently your doubt in the matter arises because of our decision 
of May 25, 1937, A-86198, 16 Comp. Gen. 1034, in which we held, quot- 
ing from the syllabus: 

Federal Housing Administration funds are not available for the purchase or 
discharge of prior liens upon real or personal property acquired by assignment 


from lending institutions upon payment to such institutions of insurance on 
defaulted obligations so secured. 


The National Housing Act, as amended, does not specifically author- 
ize the Federal Housing Administration to redeem real property to 
protect a junior lien in a case where the prior lien holder has fore- 
closed his mortgage. However, it does vest broad authority in the 
Federal Housing Commissioner. Thus, section 1 of Title I of the 
National Housing Act, as amended, 12 U. S. C. 1702, provides, in part, 
that: 

* * * The Commissioner * * * may make such ewpenditures * * * as are 
necessary to carry out the provisions of this subchapter [Title I] and subchapters 


II, III, VI-VIII, and X of this chapter, without regard to any other provisions 
of law governing the expenditure of public funds. * * * [Italics added.] 


That section also authorizes the Commissioner to sue and be sued in 
any court of competent jurisdiction, State or Federal. Section 2 (c) 
(2) of Title I, 12 U. S. C. 1703 (c) (2), authorizes the Commissioner 
to deal with, complete, rent, etc., any real property conveyed to “or 
otherwise acquired by him” and to pursue to final collection by way of 
compromise “or otherwise,” all claims against mortgagers assigned by 
mortgagees to the Commissioner in connection with such real prop- 
erty by way of deficiency or otherwise. 

It is clear from the above-quoted portions of section 2 that the 
Commissioner has the authority to acquire property in connection with 
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carrying out the purposes of Title I and to effect collection of claims 
against mortgagors by compromise “or otherwise.” Section 2, (12 
U. S. C. 1702 (g)), also authorizes and directs the Commissioner to 
make such rules and regulations as may be necessary to carry out the 
provisions of Title I. 

In connection with the redemption of real property, section 505 of 
the act of April 20, 1950, 64 Stat. 81, 12 U. S. C. 1701k, provides as 
follows: 

The right to redeem provided for by section 2410 (c) of Title 28, shall not 
arise in any case in which the subordinate lien or interest of the United States 
derives from the issuance of insurance under this chapter [National Housing Act, 


as amended], or the issuance of guaranties or insurance under the Servicemen’s 
Readjustment Act of 1944, as amended. 


In view of the broad authority granted the Federal Housing Com- 
missioner by the above-quoted portions of sections 1 and 2 of Title I 
of the National Housing Act, as amended, we see no legal objection to 
the Commissioner’s expending funds to redeem real property to pro- 
tect a junior lien held by him on such property provided (1) he 
determines such action is necessary to carry out the provisions of Title 
I and that such redemption is in the best interests of the Government 
(cf. 34 Comp. Gen. 47), and (2) that the redemption is not pursuant 
to 28 U.S. C. 2410 (c). 

It appears from the file in the Zimmerman case that the right of 
redemption which is proposed to be exercised is a right arising pursuant 
to the statutes of the State of North Dakota (North Dakota Revised 
Code of 1943, Volume 3, Title 28, Judicial Procedure Civil, Sections 
2401 and 2402, and Title 32, Judicial Remedies, Chapter 32, Section 
1918). Hence, it does not appear that 12 U. S. C. 1701k would pre- 
clude redemption in the instant case. Therefore, and in view of what 
has been stated above, if, in the instant case (or in similar cases), the 
Federal Housing Commissioner determines it necessary to redeem the 
property in question to carry out the provisions of Title I, and that the 
redemption is in the best interests of the Government, we would not 
object to the expenditure of funds made available to carry out Title I 
provisions to do so. To the extent that 16 Comp. Gen. 1034 is contrary 
to the foregoing, it no longer need be followed. 


[B-131361] 


Appropriations—Antideficiency Act—Apportionment Com- 
pliance 


The appropriation apportionment provision in subsection 2 (c) (1) of the Antti- 
deficiency Act must be construed as a mandate of Congress that fiscal year appro- 
priations are to be apportioned to prevent obligation or expenditure in a manner 
which would indicate the necessity for either a deficiency of supplemental appro- 
priation or a drastic curtailment of the activity for which the appropriation 
is made. 
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If, as the result of a reapportionment of Post Office Department appropriations 
decreasing the fourth quarter apportionment substantially less than the appor- 
tionment for the third quarter of the fiscal year, the Congress determines that 
a deficiency appropriation is necessary, or if the services of the Post Office are 
drastically curtailed in the event a deficiency appropriation is not made, the 
Director of the Bureau of the Budget, who is responsible for the apportionment 
of appropriations, may not be regarded as having complied with the apportion- 
ment requirements of subsection (c) (1) of the Antideficiency Act. 


Although the action of the Post Office Department in requesting the reapportion- 
ment of fiscal year appropriations in a pattern which results in the necessity for 
a deficiency or supplemental appropriation or a drastic curtailment of services 
is not technically a violation of any specific provisions of the Antideficiency Act, 
31 U. S. C. 665, it is not consistent with the purpose and spirit of the act. 


Although the penal provision of the Antideficiency Act, 31 U. S. C. 665, is applica- 
ble to violations of subsections (a) (b) and (h) of the act relating to expendi- 
tures or obligations in excess of funds, acceptance of voluntary services, and 
obligations or expenditures in excess of apportionment or reapportionment, or 
in excess of‘amount permitted by regulations respectively, it may not be involked 
for failure to comply with the appropriation apportionment provisions in sub- 
section (c) (1) of the act. 


A drastic curtailment toward the close of a fiscal year of Governmental opera- 
tions carried on under a fiscal year appropriation is prima facie indication of a 
failure to apportion the appropriation to prevent obligation or expenditure in 
a manner which would indicate a necessity for deficiency or supplemental appro- 
priations for such period. 


To the Postmaster General, April 12, 1957: 


Your letter of April 4, 1957, requests a statement of our findings 
resulting from a study of the records of the Post Office Department to 
ascertain whether during fiscal year 1957 there has been a violation 
of the provisions of section 3679, Revised Statutes, as amended (31 
U.S. C. 665), commonly known as the Antideficiency Act. An in- 
formal request for similar advice was received from a staff member of 
the House Appropriations Committee following the hearings March 
26 and 27, and April 3, 1957, before the Subcommittee on Treasury- 
Post Office Appropriations, on the Post Office Department’s supple- 
mental request for funds for “Operations.” 

At the outset, we wish to explain that our review was made in a very 
limited time to obtain information readily available as to whether the 
Post Office Department had violated the Antideficiency Act. Because 
of the time limit, our review was restricted to a comparison of appor- 
tionments, by appropriation, approved by the Bureau of the Budget 
for the postal quarterly reporting periods ended October 19, 1956, 
and January 11, 1957, with obligations incurred for the same quarters 
as they appear in published statements of the Post Office Department. 
No overobligation of the apportionments for those quarters was re- 
vealed by this comparison. Results of operations for the postal 
quarter ending April 5, 1957, were not available at the time of our 
review. 

We did not review the obligations under administrative subdivisions 
of funds within the apportionments, but we were informed that in the 
quarter ended October 19, 1956, funds allotted to two regional directors 
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had been overobligated by $27,613 and the required reports to the 
President and the Congress were made on February 14, 1957. 

Your letter, however, and the Committee inquiry request our findings 
as to whether the provisions of the Antideficiency Act were violated 
during fiscal year 1957. This requires consideration not only of the 
question as to whether the apportionments of the funds for the fiscal 
year 1957 were overobligated but also as to whether they were made 
in accordance with the provisions of that act, which provides, in 
pertinent part, as follows: 


(c) (1) Except as otherwise provided in this section, all appropriations or 
funds available for obligation for a definite period of time shall be so apportioned 
as to prevent obligation or expenditure thereof in a manner which would indicate 
a necessity for deficiency or supplemental appropraitions for such period; * * * 

. . . . 2 . o 

(d) (2) Any appropriation available to an agency, which is required to be ap- 
portioned under subsection (c) of this section, shall be apportioned er reappor- 
tioned in writing by the Director of the Bureau of the Budget. The head of each 
agency to which any such appropriation is avuilable shall submit to the Bureau of 
the Budget information, in such form and manner and at such time or times as the 
Director may prescribe, as may be required for the apportionment of such ap- 
propriation. * * * 

(e) (1) No apportionment or reapportionment which, in the judgment of the 
officer making such apportionment or reapportionment, would indicate a neces- 
sity for a deficiency or supplemental estimate shall be made except upon a deter- 
mination by such officer that such action is required because of (A) any laws en- 
acted subsequent to the transmission to the Congress of the estimates for an ap- 
propriation which require expenditures beyond administrative control; or (B) 
emergencies involving the safety of human life, the protection of property, or 
the immediate welfare of individuals in cases where an appropriation has been 
made to enable the United States to make payment of, or contributions toward, 
sums which are required to be paid to individuals either in specific amounts fixed 
by law or in accordance with formulae prescribed by law. 

(2) In each case of an apportionment or a reapportionment which, in the judg- 
ment of the officer making such apportionment or reapportionment, would indicate 
a necessity for a deficiency or supplemental estimate, such officer shall immedi- 
ately submit a detailed report of the facts of the case to the Congress. In trans- 
mitting any deficiency or supplemental estimates required on account of any such 
apportionment or reapportionment, reference shall be made to such report. 


Since the Department’s supplemental request for funds for fiscal 
year 1957 is limited to the appropriation for operations, what is said 
hereinafter is addressed to that appropriation. 

The apportionments of that appropriation, with a possible excep- 
tion of about $2 million referred to on page 97 of the House hearings 
on the Second Urgent Deficiency Appropriation Bill, 1957, do not ap- 
pear to come within the exceptions set out in subsection (e) (1) above 
and, apparently, subsection (e) was not relied upon in making the 
apportionments. The communication transmitting the supplemental 
estimates to the Congress March 12, 1957, contains no reference to 
any detailed report to the Congress of the facts involved as required 
in subsection (e) (2), and the testimony in these hearings contains no 
indication of reliance upon subsection (e) (1) in making the appor- 
tionments. 
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The apportionment of appropriations to prevent deficiency or sup- 
plemental appropriations was first required in the amendment to sec- 
tion 3679, Revised Statutes, contained in section 4 of the act of March 
8, 1905, 33 Stat. 1257. Section 3679, Revised Statutes, was amended 
again by section.3 of the act of February 23, 1906, 34 Stat. 27, 48, and 
lastly, by section 1211 of the General Appropriation Act, 1951, 64 Stat. 
765. Each of these amendments was intended to reduce further the 
need for deficiency or supplemental appropriations. 

Even prior to the complete revision of section 3679 in the General 
Appropriation Act, 1951, the Antideficiency Act was considered to re- 
quire that appropriations be apportioned so as to prevent either a de- 
ficiency appropriation or the suspension or drastic curtailment of an 
activity for lack of funds. In House Report 221, 79th Congress, 1st 
session, on the First Deficiency Appropriation Bill, 1945, it is stated: 

The committee met with instances which indicated either a lack of knowledge 
or an utter disregard of the socalled antideficiency law (31 U. S. C. 665), in that 
agencies reported overobligations during the first half of the current fiscal year 
to an extent which places the Congress in the position either of granting addi- 
tional funds or forcing the curtailment of operations which in some cases would 
be unwise and harmful. That sort of practice cannot be continued, particularly 
when the Congress is in continuous session. It must be stopped. 

In House Report 1817, 79th Congress, 2d session, on the Second De- 
ficiency Appropriation Bill, 1946, it is stated : 

* * * instances have occurred where agencies do not actually incur deficiencies 
but proceed at an obligational rate which make necessary either a deficiency 
appropriation or the suspension or drastic curtailment of an activity for lack of 
funds. The committee does not propose to tolerate that practice any longer. 
It intends to see that the antideficiency law (31 U. S. C. 665) is observed in 
letter and spirit and shall expect the Bureau of the Budget to report quarterly, 
starting at the close of the first quarter of the next fiscal year, the title of any 
appropriation not being administered in accordance with the letter and spirit of 


such law, the reasons therefor, and the name and position of the official 
immediately responsible. 


The foregoing quotation was referred to in a letter dated August 22, 
1946, of the Assistant Chief, Estimates, Bureau of the Budget, to the 
Postmaster General printed at page 116 of the Senate hearings on the 
Second Deficiency Appropriation Bill for 1947. As recorded on page 
142 of those hearings, the Subcommittee on Deficiencies, Senate Com- 
mittee on Appropriations, after hearing testimony as to deficiencies 
which had occurred in the Post Office Department requested the Bu- 
reau of the Budget and the General Accounting Office to review the 
problem and submit a report thereon. 

The Acting Director of Bureau of the Budget and the Acting Comp- 
troller General jointly submitted a report on June 5, 1947, B-66949, 
to the Senate Committee on Appropriations with the understanding 
that the Subcommittee desired recommendations (1) as to what can 
be done to control the use of appropriations so as to prevent the in- 
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curring of obligations at a rate which will lead to deficiency or sup- 
plemental appropriations or to curtailment of necessary activities if 
such appropriations are not made; and (2) to fix responsibility on 
those officers of the Government who incur deficiencies or obligate ap- 
propriations without proper authorization or at an excessive rate. In- 
cluded in the report was a draft of legislation to accomplish those two 
purposes. 

This draft of legislation to amend section 3679, Revised Statutes, 
with some revisions, was enacted as section 1211 of the General Appro- 
priation Act, 1951. A section-by-section analysis of that proposed leg- 
islation appears on pages 6835-6836 of Volume 96, Part 5, of the Con- 
gressional Record. It is stated in that analysis that subsection (c) 
(1) is— 

* * * designed to insure that appropriations which are available for a fiscal 
year, or for other time periods—usually related to fiscal years—will not be 
obligated at a rate which would exhaust the appropriation prior to the end 
of the period for which the appropriation was made and thus result in a need 
for a deficiency or supplemental appropriation, or an increase in the authoriza- 


tion for administrative expenses of a corporation, or in drastic curtailment 
of the activity for which the appropriation or authorization was made. 


A drastic curtailment toward the close of a fiscal year of operations 
carried on under a fiscal year appropriation is a prima facie indication 
of a failure to so apportion an appropriation “as to prevent obligation 
or expenditure thereof in a manner which would indicate a necessity 
for deficiency or supplemental appropriations for such period.” In 
our view, this is the very situation the amendment of the law in 1950 
was intended to remedy. This view is entirely consistent with the 
views expressed in the joint report dated June 5, 1947, of the Bureau of 
the Budget and the General Accounting Office. In view thereof and 
the legislative history of the Antideficiency Act set out above, sub- 
section (c) (1) of the act must be, and is, construed as a mandate of 
the Congress that fiscal year appropriations be so apportioned as to 
prevent obligation or expenditure thereof in a manner which would 
indicate the necessity for either a deficiency or supplemental appro- 
priation or a drastic curtailment of the activity for which an appro- 
priation is made. 

The responsibility for making the apportionments is vested in the 
Director of the Bureau of the Budget by subsection (d) (2) of the act, 
which also requires the head of the agency concerned to submit to 
the Bureau of the Budget information, in such form and manner and 
at such time or times as the Director may prescribe, as may be required 
for the apportionment of the appropriation. The apportionment and 
reapportionments as made by the Bureau of the Budget for the appro- 
priation “Operations, Post Office Department, 1957,” including trans- 
fers and reimbursements, are set out below: 


427142 O—57——47 
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Date Ist quarter 2d quarter 8d quarter 4th quarter 
Oe ner $624, 306, 000 |$547, 611, 000 |$473, 766, 000 |$474, 909, 000 
| eieeeaaiae 623, 429, 500 | 546,988, 100 | 473, 112, 100 | 474, 255, 700 
i 630, 429, 500 | 546, 988, 100 | 469, 612, 100 | 470, 755, 700 
Nn yd 630, 326, 100 | 546, 988, 100 | 469, 612, 100 | 470, 755, 700 
ed 635, 326, 100 | 551, 988, 100 | 469, 612, 100 | 470, 755, 700 
I so cin dl 635, 326, 100 | 561, 988, 000 | 466, 612, 000 | 463, 884, 900 
ae 635, 326, 100 | 561, 988, 000 | 464, 612, 000 | 463, 884, 900 


EE tictinnivente 635, 326, 100 | 561, 988, 000 | 484, 612, 000 | 443, 884, 900 


The Post Office Department operates on 4-week accounting periods 
adjusted at the beginning and end of the fiscal year. The first, second, 
third, and fourth quarter columns in the above table actually represent 
four (less 1 day), three, three, and three (plus 2 days) accounting pe- 
riods of 4 weeks each. The significant reapportionments were made 
on July 13 and December 14, 1956, and February 4, 1957. On July 
13, 1956, the first quarter was increased $7,000,000 and the third and 
fourth quarters were decreased $3,500,000 each. On December 14, 
1956, the second quarter was increased $10,000,000 and the third and 
fourth quarters were further decreased by $3,000,000 and approxi- 
mately $7,000,000, respectively. On February 4, 1957, the third 
quarter was increased $20,000,000 and the 4th quarter was decreased 
by $20,000,000. These three reapportionments decreased the fourth 
quarter apportionment by a total of approximately $30,500,000, which 
resulted in the fourth quarter apportionment being $40,727,100 less 
than the third quarter apportionment which covered 2 days less time. 

The necessity for a deficiency appropriation has been acknowledged 
by the Director of the Bureau of the Budget and the President as evi- 
denced by the transmittal on March 12, 1957, to the Congress of a re- 
quest for additional funds for operations of the Post Office Depart- 
ment during the fiscal year 1957 in the amount of $47,000,000 the 
amount of your request for that purpose as received by the Bureau of 
the Budget January 4, 1957, before the date of the last reapportion- 
ment listed above. Also, you issued Postmaster General Order 56314, 
dated April 5, 1957, which would curtail the services of the Post Office 
Department in several respects if it becomes effective. 

If it is determined by the Congress that the deficiency appropriation 
is necessary for “Operations” or if the services of the Post Office De- 
partment are drastically curtailed in the event no deficiency appro- 
priation is made, there could be no question but that the Director of 
the Bureau of the Budget had not complied with the requirements of 
subsection (c) (1) of section 3679, Revised Statutes, as amended, 31 
U.S. C. 665. It should be noted, however, that the penal provision 
contained in subsection (i) (1) of the act is applicable only to viola- 
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tions of subsections (a), (b), or (h) of the act and not to subsection 
(c) (1). 

The House hearings on the Post Office Department’s request for sup- 
plemental funds for operations for 1957 show that, when the Depart- 
ment requested the reapportionment of its funds, it did so in the belief 
that the requested pattern of management of its funds for the fiscal 
year would result in the necessity for a deficiency or supplemental ap- 
propriation. Such action is not technically a violation of any speci- 
fic provision of the Antideficiency Act. However, it is not consistent 
with the spirit and purpose of the act. 

Copies of this letter are being sent to the House Committee on Ap- 
propriations, to Senator Byrd, and to the Director of the Bureau of 
the Budget. 


[B-128972] 


Bids—Qualified—Drawings Differing From Advertised Re- 
quirements—Superior Equipment 


A bidder who voluntarily augments his bid with drawings which contain mate- 
rial deviations from the specifications may not be given an opportunity after the 
bids are opened to clarify the reasonable doubt concerning his intention to fur- 
nish equipment meeting the requirements nor may the deviations which go to 
the substance of the bid be waived as mere informalities. 


Equipment which does not meet the advertised specifications but which is 
superior in certain respects to equipment conforming to the minimum require- 
ments may not be considered in determining the award so long as the equipment 
offered by the responsive bidder meets the advertised requirements. 


To Layne & Bowler Pump Co., April 15, 1957: 


Reference is made to your letter of August 15, 1956, and subsequent 
correspondance from your attorney, protesting the award of contract 
NObs-73065 dated August 8, 1956, to the Food Machinery & Chemical 
Corporation, Peerless Pump Division, under Invitation for Bids No. 
600-1907-56-S, for the procurement of 34 Type II vertical deep well 
cargo pumps, complete with 440/220 V explosion-proof motors, ac- 
cessories, spare parts, drawings and technical manuals, 

Five bids on this procurement were received and the award was 
made on the basis of the Peerless “Bid A” prices which totaled the 
amount of $332,350. Your “Bid A” prices totaled $300,049.90 but the 
bid was evaluated at $330,054.89, since by covering letter dated July 10, 
1956, the prices quoted were made subject to a possible increase of 10 
percent if the Government required that the period of delivery be 
extended beyond one year. As thus adjusted for comparison with the 
other bids, your bid was still the lowest received. However, the Bu- 
reau of Ships determined that your bid could not be accepted because 
it offered equipment which would not meet the requirements of the in- 
vitation and the applicable Navy specifications. This determination 
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was based upon an interpretation of a drawing submitted with the bid 
on your form H. S. 3507 which contained at the lower right-hand 
corner the following: 


Rae ten Oe SP Te EAs UME Oren eencecemesenacecee 
PROPOSAL FOR BUREAU OF SHIPS-----~--~~------------. 
CR OS 8 Of a 


SPEC. MIL P18144-TYPE II-_-----._ SE spninscsdiguapassnimabitnaees 
I Da htt acheter meses chip tioanhiniotahsnsniniitangsasinecentatiiapinimbstie 
BY J. 8S. 6-30-56. L & B NO. 56823 


You contended that the drawing represented no more than a general 
sketch of the pump, that the bid was complete and regular in itself and 
stands on its own without any other document, that the drawing does 
not contradict the provisions of the invitation or the specifications, and 
that any inconsistencies were minor and, therefore, could have been 
clarified or corrected in accordance with the Government’s reservation 
of the right to waive informalities and minor irregularities in bids 
received. 

In a report dated September 20, 1956, from the Bureau of Ships, 
attention was invited to the fact that the drawing was certified after 
receipt of the Government’s invitation for bids and the opinion was 
expressed that it is difficult to believe that there was no purpose in- 
tended by your company in submitting the drawing, particularly since 
the Government did not require the submission of sketches or other 
data with the bids. Also, we were advised that the drawing was found 
to contain at least three major deviations from the bidding require- 
ments. The major deviations found by the Bureau may be briefly 
described as follows: 

(1) The drawing indicated that the pump offered by your company 
has a vertically mounted integrally cast discharge head flange that 
bolts directly to the deck of the ship, whereas the Navy specifications 
require that the pump shall be vertically mounted by means of an 
integrally cast discharge head flange that bolts to a separate base 
flange. The separate base flange is described in the Bureau report as 
a closely machined item conservatively estimated to cost $500 each. 

(2) The difference in dimensions for an 8-inch discharge flange, as 
described in Navy specifications, and for an 8-inch A. S. A. flange, as 
indicated on the drawing, are such that the offered flange would not 
mate with and could not be attached to the Navy-type flange on the 
end of the pipe to which the pump is to be attached. 

(3) The drawing listed a “100 H. P. V.H.S. ELECTRIC MOTOR 
TYPE TEFC,’ indicating that you intended to furnish a totally en- 
closed fan-cooled (TEFC) type, vertical hollow shaft (V. H. S.) 
motor which, however, would not meet the essential requirements of 
the invitation because it would be neither explosion-proof nor spray- 
tight, as required in the invitation for bids. Concerning your conten- 
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tions in this matter, the Bureau report sets forth that the offer of a 
totally enclosed fan-cooled motor would not assure the buyer that the 
motor would also be an explosion-proof and spraytight motor; that the 
Bureau was not procuring a totally enclosed fan-cooled motor “as 
generally described in the industry”; and that one of the referenced 
specifications, MIL-STD-108C, is clearly to the effect that the term 
“TEFC” is a term of exclusion when used without qualification as to 
whether it would be either combustion-proof or spraytight. 

It is our view that the Bureau of Ships was justified in considering 
the submission of your drawing with the completed bid forms as a 
possible limitation of your liability to the furnishing of equipment 
which conformed with the drawing, but which might not necessarily 
comply with the advertised specifications in certain material respects. 
In this connection, it is not unusual for bidders on equipment which 
the Government proposes to purchase to offer equipment which does 
not comply with the advertised specifications, either with knowledge 
of such fact or because of a mistaken belief as to one or more of the 
essential requirements of the invitation for bids. If a bid is so pre- 
pared as to create a reasonable doubt concerning the bidder’s intention 
to furnish equipment meeting the requirements of the specifications, 
any negotiations with the bidder to clarify such intention would be 
objectionable on the ground that no bidder should be afforded a sec- 
ond chance to bid after bids are opened. See 34 Comp. Gen. 82, 84; 
and 35 id. 33,38. Nor is there perceived in this case any proper basis 
for holding that the facts are distinguishable from those considered 
in 30 Comp. Gen. 179, which sets forth that deviations from the adver- 
tised specifications which go to the substance of a bid may not be 
waived as mere informalities in considering the bid for acceptance. 

An additional report dated December 4, 1956, was received from the 
Bureau of Ships relating to an offer which was received from the 
General Electric Company to supply the electric motors for the pumps 
which you proposed to furnish and to an opinion expressed by your 
representative that a drawing submitted by the successful bidder also 
contained deviations from the invitation and the applicable specifica- 
tions. 

On the basis of the letter dated October 9, 1956, from the General 
Electric Company, and discussions in connection with the fact that the 
drawing did not specify a base flange and provided for a discharge 
head with an 8-inch, 150-pound A. S. A. discharge flange, we have no 
reason to question your contention that it was intended to furnish a 
pump which would fully meet the requirements of the invitation and 
specifications. However, the fact remains that, if the bid were per- 
mitted to be changed so as to clarify such intention, this would be 
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contrary to the rule that a bid received in response to a formal ad- 
vertisement for bids cannot be changed after bids are opened. 

Various comments were furnished in a letter dated January 24, 1957, 
from your attorney, with respect to the drawing submitted with the 
bid of the Food Machinery & Chemical Corporation, Peerless Pump 
Division. Your attorney and another representative of your company 
examined this drawing shortly after it was forwarded to our Office 
by the Bureau of Ships with its report of December 4, 1956. What is 
said in your attorney’s letter concerns engineering opinions on certain 
features of the Peerless pump as described in the drawing. 

Specifically, the opinions are expressed (1) that a 125-pound flange 
cannot be considered acceptable, since the total pumping head as set 
forth in the specifications is 333 pounds of sea water, which means 
that a working pressure of 148 pounds is to be exerted on the flange at 
all times; (2) that the stated capacity of 750 G. P. M. necessitates the 
use of an 8-inch discharge connection instead of a 6-inch connection 
as specified for the Peerless pump, it being contended that on the 6- 
icch connection there would be a friction Joss of 100 pounds per 100 
feet while on an 8-inch connection the loss would be about two pounds 
per 100 feet; and (3) that, with about 40 feet of shaft being driven by 
a 100 H. P. motor @ 1,800 R. P. M., good engineering practice would 
indicate a 114-inch shaft as shown in the Layne & Bowler drawing 
instead of a 134¢-inch shaft as specified on the Peerless drawing. . It 
is stated with respect to the latter opinion that “In ASA Specification 
B 58.1 on page 18 in the table of values, it is indicated that for this 
drive 1%4,-inch shafting is not good practice.” You do not, how- 
ever, contend that the A. S. A. specification was made a part of the 
Government’s invitation for bids. 

Without questioning your engineer’s computations relating to the 
first of the above stated opinions, we understand that the term “head” 
implies vertical distance (Fruehauf Trailer Co. v. Gilmore, 167 F. 2d 
324) and the figures in the Peerless drawing for total head footage 
and the rated capacity of the pump agree with the invitation for bids 
which calls for a total head of 333 feet and a capacity of 750 gallons 
per minute. The statement “TOTAL HEAD—333 FT” was placed 
directly opposite the phrase “FLUID PUMPED—Gasoline, grade 
115/145” and, while the description of this fluid mentions certain mili- 
tary specifications followed by the words “or sea water,” it seems rea: 
sonable to conclude that the Government did not expect that the pumps 
should be capable of discharging sea water with the same efficiency 
as would be required for the pumping of gasoline which has a much 
lower specific gravity than sea water. So far as the pumping of sea 
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water is concerned, the invitation provides only that “Pump shall be 
capable of pumping salt water. The horsepower rating of the motor 
shall not be less than the maximum brake horsepower of the pump 
under any condition from shut-off to free delivery when pumping 
salt water with a specific gravity of 1.03.” 

The Bureau of Ships has reported that the Ship’s Master Plan No. 
B-176 contains a Service Rating Table List of a minimum pressure 
of 100 pounds per square inch on flanges for gasoline service for all 
kinds of pumps. Thus, it was considered that a 125-pound discharge 
flange shown in the Peerless drawing would be wholly in accordance 
with the advertised specifications. In addition, it was reported that 
a determination had been made prior to award that there were no 
deviations in the Peerless drawing from the advertised specifications. 
This statement appears to cover whatever objections there may be to 
the stated dimensions of the discharge connection and the drive shaft. 

The Government advertising statutes consistently have been held 
to require that every effort should be made by the procurement 
agencies of the Government to state advertised specifications in terms 
that will permit the broadest field of competition within the Govern- 
ment’s minimum requirements, not the maximum desired. 32 Comp. 
Gen. 384, 387. In accordance with that rule, the question as to whether 
or not the pump offered by your company may have been superior in 
certain respects to the Peerless pump could not have been considered 
in determining the award to be made in this case, so long as the latter 
pump met the stated requirements. 

In the circumstances, and considering that the Bureau of Ships had 
the primary responsibility of determining whether or not either your 
bid or that of the Food Machinery & Chemical Corporation, Peerless 
Pump Division, met the requirements of the invitation and specifica- 
tions, we find no legal basis for the taking of any exception to the 
award as made under Invitation for Bids No. 600-1907-56-S. See 
35 Comp. Gen. 174, 179, 180. 


[B-130529] 


Military Personnel—Naval Enlisted Men Serving on Vessels 
in Foreign Waters—Retention After Expiration of Enlist- 
ment—Increased Pay 


Navy regulations which require submission to the General Accounting Office of 
claims of enlisted members for the 25% increase in basic pay when their 
enlistments expire while serving on a vessel in foreign waters and they are 
retained on active duty in the public interest may be revised to permit immedi- 
ate payment of the increase by the ship’s disbursing officers. 
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Enlisted members of the Naval Reserve who are serving on vessels in foreign 
waters when their period of obligated service expires but who are not retained 
on active duty beyond the termination of enlistment are not entitled to the 
increased pay provided in 10 U. 8. C. 5540; however, if the Reserve member is 
retained beyond the normal date his term of enlistment would expire, he becomes 
eligible for the increased pay. 


Evidence to support increased pay provided in 10 U. S. C. 5540 for enlisted per- 
sonnel of the naval service who are serving on vessels in foreign waters when 
their enlistment expires and who are temporarily retained on active duty should 
include the military pay order authorizing the pay and a certification that the 


retention was authorized by the senior officer present afloat as essential to the 
public interest. 


To the Secretary of the Navy, April 16, 1957: 


Further reference is made to letter of January 29, 1957, from the 
Assistant Secretary of the Navy (Financial Management), requesting 
decision on certain matters relating to the 25 percent increase in 
basic pay which is authorized by 10 U.S. C. 5540 for enlisted person- 
nel of the naval service temporarily retained in service, under certain 
conditions, after expiration of enlistment. 

Section 5540, codified from section 1422 of the Revised Statutes 
(34 U. S. C. 201, 1952 Edition), provides that except in time of war, 
each enlisted member of the naval service whose enlistment expires 
while he is serving on a vessel in foreign waters, and who is retained 
on active duty in the public interest (as determined by the senior 
officer present afloat) pending return of the vesse] to the United States, 
shall be entitled to an increase in basic pay of 25 percent while so 
retained and shall be discharged not later than 30 days after his 
arrival in the United States. 

It is stated that under regulations now in effect (paragraph 
044232-3, Navy Comptroller Manual), all claims for this increase in 
basic pay must be submitted here for settlement, supported by a cer- 
tification from the commanding officer stating the period of detention, 
the fact that the detention was essential to the public interest, and 
the location of the vessel at the time the member’s enlistment ex- 
pired. It is reported that under conditions similar to those which 
existed last November and which could arise again, necessitating the 
maintenance of vessels operating in certain foreign areas in a state of 
maximum combat readiness, the senior officer present afloat might find 
it necessary in the public interest to retain considerable numbers of 
enlisted members of the Regular Navy beyond the termination date 
of their enlistments and enlisted reservists beyond the normal ex- 
piration date of their obligated period of service. Apparently, many 
of the crew members might be so affected, if due to changed conditions, 
it became necessary to keep a ship in foreign waters for a longer 
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period of time than was anticipated when the ship left the United 
States. 

In view of the comparatively large number of members who could 

be affected in such circumstances, it is proposed to revise the regula- 

’ > 
tions to permit immediate payment of the 25 percent increase in basic 
pay by the ship’s disbursing officer to members of both the Regular 
Navy and the Naval Reserve, the payment in each case to be substan- 
tiated by a military pay order (DD form 114) authorizing the pay- 
ment and containing a certification that the senior officer present afloat 
considers the retention to be essential to the public interest. It is sug- 
gested that the current regulations may have been based on conditions 
where doubts existed as to whether the retention was essential to the 
public interest. In such circumstances, it apparently was considered 
appropriate that the claims be submitted to the General Accounting 
Office for settlement. Compare 21 Comp. Gen. 425. However, in 
the light of the information now furnished, and representations now 
made, we see no substantial reason why the regulations should not 
be revised to permit payment of the increase in basic pay by the ship’s 
disbursing officer in cases of this type. 

Our comments on the following three questions are requested : 

a. Are members of the Naval Reserve retained beyond the expiration of their 
period of obligated service but not beyond the termination of their enlistment 
entitled to the increase of 25 percent in basic pay? 

b. Are members of the Naval Reserve retained beyond the termination of their 
enlistment entitled to the increase of 25 percent in basic pay? 

ec. In the audit of disbursing officers accounts will your office require any 
substantiation for payment of increase of 25 percent in basic pay in addition to a 
Military Pay Order authorizing the payment and containing a certification that 


such retention was authorized by the senior officer present afloat as essential 
to the public interest? 


Members of the Naval Reserve who are retained on active duty be- 
yond the expiration of their period of obligated service which does 
not coincide with the termination of their enlistment, continue to be 
members of the Naval Reserve after their obligated active service is 
completed. The statute does not differentiate between members of the 
Regular Navy and members of the Naval Reserve and since only mem- 
bers who are serving on a vessel when their term of enlistment ex- 
pires are entitled to the increased pay, an enlisted member of the Naval 
Reserve is not entitled to such pay unless he is retained on active duty 
after the normal date his term of enlistment would expire. Question 
“a” is answered in the negative and question “b” in the affirmative. 

Question “c” is answered in the negative but with the reservation 
that if, at some future time, experience should indicate that additional 
evidence is necessary to make a proper audit of the payments, the 
necessary additional evidence will be required. 
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[B-131367] 


Highway Trust Fund—Use for Administrative Expenses— 
Wage Determinations 


The language of section 209 (f) (1) of the Highway Revenue Act of 1956, 23 
U. 8. C. 173 (f) (1), relating to the scope of the Highway Trust Fund does not 
preclude the availability of the fund for administrative expenses of the Depart- 
ment of Labor in making wage determinations required by section 115 of the 
Federal-Aid Highway Act of 1956. 


To the Secretary of Labor, April 16, 1957: 


By Letter dated April 3, 1957, with enclosures, the Acting Secretary 
of Labor requested our advice whether section 209 (f) (1) of the High- 
way Revenue Act of 1956, 70 Stat. 399, 23 U. S. C. 173 (f) (1), 
authorizes the use of funds from the “Highway Trust Fund” for ad- 
ministrative expenses of the Department of Labor in making wage 
determinations provided for in section 115 of the Federal-Aid High- 
way Act of 1956, 70 Stat. 385, 23 U.S. C. 166. 

In section 115 of the Federal-Aid Highway Act of 1956, the Con- 
gress extended the requirements of the Davis-Bacon Act of August 
30, 1935, as amended, 40 U. S. C. 276a to highway projects of the 
National System of Interstate Highways. The Congress further pro- 
vided therein that the Secretary of Labor shall make predetermina- 
tions of prevailing wage rates, which “shall be set out in each project 
advertisement for bids and in each bid proposal form and shall be 
made a part of the contract covering the project.” 

Section 209 of the Highway Revenue Act of 1956, 23 U. S. C. 173, 
established a “Highway Trust Fund” on the books of the Government, 
and in subsection (f) (1) thereof defined the scope of its expenditure 
availability as follows: 

\1) Federal-Aid Highway Program.—Amounts in the Trust Fund shall be 
available, as provided by appropriation Acts, for making expenditures after 
June 30, 1956, and before July 1, 1972, to meet those obligations of the United 
States heretofore or hereafter incurred under the Federal-Aid Road Act approved 
July 11, 1916, as amended and supplemented, which are attributable to Federal- 


aid highways (including those portions of general administrative expenses of 
the Bureau of Public Roads payable from such appropriations). 


In his letter the Acting Secretary of Labor expresses the view to 
the effect that expenses in connection with making the wage determina- 
tions constitute obligations that are “attributable to Federal-aid high- 
ways” and, therefore, properly payable from the Highway Trust Fund. 
The same conclusion was stated in an accompanying memorandum of 
law of the Solicitor of your Department. 

The quoted section 209 (f) (1)—by its plain terms—makes amounts 
established in the Highway Trust Fund available, as provided by ap- 
propriation acts, for expenditure after June 30, 1956, and before July 1, 
1972, to cover those obligations which are attributable to Federal-Ard 
Highways. The parenthetical statement “including those portions of 
general administrative expenses of the Bureau of Public Roads pay- 
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able from such appropriations” merely emphasizes the congressional 
intent that the fund is to be used to defray the administrative expenses 
incurred by the Bureau of Public Roads in carrying out the Federal- 
Aid Highway program. 

In reporting out H. R. 10660 which became the Highway Revenue 
Act of 1956, it was stated in House Report 2022 (page 70), and in 
Senate Report 2054 (page 37) with reference to said section 209 (f) 
(1) that “The expenditures referred to are those which normally have 
been paid out of the appropriation entitled ‘Federal-Aid Highways, 
Bureau of Public Roads, Department of Commerce.’” While this 
explanation of the character of expenditures properly chargeable to 
the fund may have been intended to operate as a restriction on its 
authorized uses, such explanation may not be construed as precluding 
the Congress from utilizing the fund for other or more extended 
purposes if it chooses to do so. And it must be recognized that the 
latest expression of the Congress is controlling. See 19 Comp. Gen. 
961. 

If your inquiry is directed to the question of whether a proposed 
appropriation from the Highway Trust Fund to the Department of 
Labor to carry out its Davis-Bacon Act functions is so authorized by 
the enabling legislation as not to be subject to a point of order under 
the rules of the respective Houses of the Congress, this, of course, 
is a matter not within our province to decide, but rather for deter- 
mination by those Houses in conducting their proceedings. 


[B-130749] 


Taxes—Municipal Real Estate Tax Paid on Government- 
Owned Property by Government contractor—Set-off 


A real estate tax which was unlawfully levied by a municipality on property 
owned by the Federal Government and which was collected from a Government 
contractor who was reimbursed for the tax by the Government is a debt due the 
United States, and the General Accounting Office is required to set off the debt 
against a payment in lieu of taxes due the municipality for a subsequent year 
pursuant to 40 U. S. C. 523, notwithstanding a State law which precludes the 
setoff of a tax refund due in 1 year because of illegality against a valid tax due 
in another year. 


A State statute of limitations on claims for refund of taxes unlawfully collected 
may not be invoked to bar a claim of the United States for the refund of taxes 
unlawfully levied and collected by a State on property owned by the United 
States. 


Under section 704 (c) of the Federal Property and Administrative Services Act 
of 1949, which precludes payments in lieu of taxes on Federal real property for 
periods prior to January 1, 1955, the Department of the Air Force may not make 
a tax payment to a municipality for the calendar year 1954, regardless of the fact 
that the tax payment for that year is due on January 1, 1955. 


The failure of the Federal Government to notify a municipality that title to 
property had been conveyed from the Reconstruction Finance Corporation to the 
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General Services Administration, thereby changing it from a taxable to a 
nontaxable status, does not affect the liability of the United States for taxes 
subsequent to the transfer. 


To the Secretary of the Air Force, April 17, 1957: 


On February 14, 1957, the Assistant Secretary of the Air Force 
requested our decision as to the propriety of effecting a certain offset 
against payments in lieu of taxes for 1956 to be made to the City of 
Milwaukee, Wisconsin. 

The indebtedness of the City to the United States arises because of 
certain real estate taxes which were paid by the A. C. Spark Plug 
Division, General Motors Corporation, on Air Force Building No. 
0058 located in Milwaukee, which it occupied. We are advised that 
the contractor paid taxes on this facility for the period 1950 through 
1954. It is reported that the real estate taxes paid were “reimbursed” 
by the Air Force in the sense that accruals for the estimated amounts 
of such taxes were allowed in the overhead costs charged to negotiated 
Government contracts. In the light of our holdings in 32 Comp. Gen. 
164, and B-119949, dated February 17, 1955, it appears that our 
Chicago Regional Audit Office has requested your Department to 
recover the 1954 taxes paid by the contractor to the City. The amount 
of the taxes for 1954 was paid by the contractor to the City under 
protest on January 27, 1955. From the report furnished it does not 
appear that the contractor had knowledge at that time that a deed 
conveying the property involved from the Reconstruction Finance 
Corporation to the United States (General Services Administration) 
had been filed, for recording with the Registrar of Deeds, City of 
Milwaukee, on December 7, 1953. 

We are advised that the City has refused to voluntarily refund to 
the Air Force the 1954 taxes paid, and that the City denies its liability 
on the ground that section 74.738, Wisconsin Statutes, imposes a 1-year 
statute of limitations upon claims for the refund of taxes unlawfully 
collected. It appears from the facts reported that your Department 
is considering paying the City $41,661.68 pursuant to Public Law 388, 
84th Congress (69 Stat. 721; 40 U. S. C. 521-524), as a payment in lieu 
of taxes for 1956 on the same property and that the question of effect- 
ing an offset has arisen. Accordingly, your Department requests our 
decision as to whether it would be proper to offset the $38,982.72 in 
1954 taxes paid by, and “reimbursed” by the Government to, the con- 
tractor against the payment in lieu of taxes to be made the City for 
the year 1956. 

As indicated in our letter of March 6, 1957, to you, the Tax Commis- 
sioner of the City requested that we defer our decision until he deter- 
mined whether the City would submit any further comments in the 
matter. These comments have been received and the City contends, 
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in a letter signed by an Assistant City Attorney, that the proposed 
offset is improper not only because of the provisions of the above 


referred-to statute of limitations but also for the following two 
reasons: 


In the second place, it is our position that it is improper to offset one year’s 
taxes against another year’s taxes since under the law prevailing in the State 
of Wisconsin each tax roll stands upon its own merits and a refund due in one 
year because of illegality cannot be offset against a valid year’s taxes due in 
another year, the second year’s taxes being valid and unimpeachable. 

Third, we wish to point out that Public Law 388 of the 84th Congress, other- 
wise known as H. R. 6182 which is the statute in question, requires a payment 
in lieu on properties otherwise nontaxable in any year in which such taxes would 
have become due. Since the 1954 taxes which were paid became due on 
January 1, 1955, it would seem clear that even if your office should rule 
that an offset were proper, that in that event the United States Government 
would owe an in lieu payment equivalent to the amount of such payment made. 
In any event, therefore, the United States Government would either owe taxes to 
the City of Milwaukee in the sum of $38,982.72 or in the alternative would 
owe an in lieu payment in the same amount because Public Law 388 of the 
84th Congress requires that the governmental department which has custody and 
control shall pay to the appropriate taxing authorities an amount equal to the 
amount of the real property tax which would be paid to such taxing authority 
on such date if legal title to such property had been held by a private citizen. 


In other correspondence the Tax Commissioner of the City con- 
tends that there was no notice to the City of the transfer of this 
facility to a nontaxable agency of the United States until July 1955. 
He states that this notice was received in a letter from the General 
Tax Counsel of the General Motors Corporation. He further states, 
however, that a deed from the General Services Administration to the 
Air Force was recorded in 1953 but the letter accompanying the deed 
and indicating to the Registrar of Deeds the nontaxable nature of the 
property thereafter was never received by his Office. As indicated 
above the deed filed for recording in 1953 conveyed the property from 
the Reconstruction Finance Corporation to the United States (Gen- 
eral Services Administration). The General Services Administra- 
tion transferred title to the property to the Air Force in May 1955. 

The courts of the United States and of the various States consistent- 
ly have held that Federal property is not, in the absence of specific 
authorization by the Congress, subject to taxation by States or local 
governments. M’Culloch v. Maryland, 4 Wheat. 316; Van Brocklin v. 
Tennessee, 117 U.S. 151. However, in authorizing Federal programs 
to be conducted under practices employed by private corporations, the 
Congress created or authorized to be created by the Reconstruction 
Finance Corporation Act, 15 U.S. C. 601, e¢ seg., Government-owned 
corporations with power to hold legal title to, and exercise dominion 
over, real property and to pay State and local taxes thereon to the same 
extent as other real property is taxed. The authority thus vested in 
Government-owned corporations to pay local taxes on their real prop- 
erty is, however, contingent upon the corporation both holding legal 














716 DECISIONS OF THE COMPTROLLER GENERAL (36 


title to, and having full contro] and dominion over, such property. 
See United States v. Shofner Iron & Steel Works, 168 F. 2d 286; T'he 
Board of County Commissioners of Sedgwick County, State of Kan- 
sas v. United States, 105 F. Supp. 995; and 32 Comp. Gen. 164. 

In the instant case it appears from the record that the title to this 
property was transferred from the Reconstruction Finance Corpora- 
tion to the United States (General Services Administration) by a 
quitclam deed dated July 10, 1950, and that the deed was filed for 
record with the Registrar of Deeds of Milwaukee County on Decem- 
ber 7, 1953. Thus, it is clear that the property was held by and for 
the use of the United States in a nontaxable status during the calendar 
year 1954. It further appears that effective May 1, 1955, title to the 
property was transferred from one agency of the United States to 
another, namely, from the General Services Administration to the 
Corps of Engineers on behalf of the Air Force. This latter transfer, 
however, had no effect on the taxable status of the property, since, as 
indicated above, the property was held by and for the use of the 
United States prior to the beginning of the calendar year 1954. 

Concerning the Wisconsin statute of limitations involved here, it 
is a well-established constitutional principle that the United States is 
not bound by State stautes of limitations or subject to the defense of 
laches in enforcing its rights. When the United States becomes entitled 
to a claim, acting in its governmental capacity, and asserts its claim 
in that right, it cannot be deemed to have abdicated its governmental 
authority so as to become subject to a State statute putting a time limit 
upon its enforcement. United States v. Summerlin, 310 U. S. 414; 
United States v. Gibson, 101 F. Supp. 225. Consequently, a statute of 
limitations of the State of Wisconsin may not operate to bar a claim 
of the Federal Government. 

While in the instant case the contractor paid the taxes, he was re- 
imbursed by the United States, apparently as part of the overhead 
costs chargeable to negotiated Government contracts. The United 
States was the owner of the property in question during the calendar 
year 1954 and under Wisconsin law real property taxes are levied 
against the property (Wisconsin Statutes 70.01) and assessed against 
the owner—if known—(Wisconsin Statutes 70.17). Therefore, and 
since the United States reimbursed the contractor the taxes the con- 
tractor paid on the Government-owned property, it is clear that the 
Government is the real party in interest in this matter. It is also 
clear, in view of what has been stated above, that the Wisconsin 
statute of limitations referred to above would not be for application 
here. 

The contention of the Assistant City Attorney that it is improper 
for the United States to offset 1 year’s taxes against another year’s 
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taxes is without merit. It may be that under the law prevailing in 
the State of Wisconsin each tax roll stands upon its own merits and a 
refund due in 1 year because of illegality cannot be offset against a 
valid year’s taxes due in another year, the second year’s taxes being 
valid and unimpeachable. However, we should like to point out that 
our Office, by section 305 of the Budget and Accounting Act of June 10, 
1921, 42 Stat. 24, 31 U. S. C. 71, is required to settle and adjust all 
claims, both in favor of and against the United States. By necessary 
implication, whenever there is involved any claim or demand whatever 
by the United States against anyone who has a claim against the 
Government, we not only have the authority but are required, in the 
proper discharge of our duties, to settle and adjust the opposing claims 
or demands, to set off one indebtedness against the other and to 
certify for payment or collection only the net balance. See 28 Comp. 
Gen. 543. In that connection, the courts have held that the United 
States has the same right which belongs to every creditor to apply 
unappropriated monies of his debtor in his hands, in extinguishment 
of the debt due him. See United States v. Louisiana, 127 U.S. 182; 
United States v. Munsey Trust Company, 332 U.S. 234; and Seaboard 
Surety Co. v. United States, 67 F. Supp. 969. Also, in the case of 
United States v. Louisiana, supra, the Supreme Court of the United 
States in sustaining the plea of setoff interposed by the United States 
in that case, upheld the action previously taken by the First Comp- 
troller of the Treasury in applying certain amounts otherwise payable 
to the State of Louisiana under the provisions of acts of Congress there 
involved, against the State’s indebtedness to the Federal Government 
on account of the unpaid interest on certain bonds which had been 
issued by the State and were held by the United States. Thus, it is 
to be seen that whenever any debt due the United States is of record 
in, or reported to us, it becomes our duty to protect the interests of 
the United States by withholding the amount of such indebtedness 
from any payment to which the debtor thereafter otherwise may be- 
come entitled. Since setoff here would be effected pursuant to Federal 
law and Federal court decisions, it may not be said that the setoff 
action is illegal under State or local tax statutes. 

As to the third contention of the Assistant City Attorney that since 
the 1954 taxes became due on January 1, 1955, under section 703 of 
Public law 388, 40 U. S. C. 523, the City is entitled to a payment in 
lieu of taxes for 1954, we do not so construe the provisions of that 
Public Law. Section 703 of Public Law 388 does provide, in pertinent 
part, that: 

* * * on each date occurring on or after January 1, 1955, and prior to January 
1, 1959, on which real property taxes levied by any State or local taxing author- 


ity with respect to any period become due, the Government department which 
has custody and control of such real property shall pay to the appropriate State 
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and local taxing authorities an amount equal to the amount of the real property 
tax which would be payable to each such State or local taxing authority on such 
date if legal title to such real property had been held by a private citizen on such 
date and during all periods to which such date relates. [Italics supplied.] 


However, section 704 (c) of that Public Law, 40 U. S. C. 524 (c), 
under the subheading “Limitations” provides : 

Nothing contained in this title shall establish any liability of any Government 
department for the payment of any payment in lieu of taxes with respect to any 
real property for any period before January 1, 1955, or after December 31, 1958. 
[Italics supplied.] 

It is clear that the provisions of section 703 are subject to the limita- 
tions contained in section 704 including the limitations set forth in 
subsection (c) of the latter section. Therefore, under Public Law 388 
there is no authority to make a payment in lieu of taxes on any real 
property for any period prior to January 1, 1955. Hence, it is clear 
that under that Public Law your Department may not make a pay- 
ment in lieu of taxes on the property in question for the calendar year 
1954, regardless of the date the tax payment is due. 

Concerning the question of notice raised by the Tax Commissioner 
of the City, since the quitclaim deed conveying the property from the 
Reconstruction Finance Corporation to the United States (General 
Services Administration) was filed for record with the Registrar of 
Deeds of Milwaukee County on December 7, 1953, it appears that the 
City must be considered as having had constructive notice that title to 
the property had vested in the United States. Cf. United States v. 
Nez Perce County, Idaho, et al., 50 F. Supp. 966. As the Supreme 
Court of Wisconsin stated in Jeske v. Hotz Mfg. Co., 290 N. W. 208: 


* * * The purpose of recording instruments is to give notice. * * * 

In any event failure of the United States to notify the City of Milwau- 
kee that title to the property had been conveyed to the United States, 
would have no effect on the legal liability of the United States for 
taxes on the property for the year in question. 

In view of what has been stated above you are advised that the 
amount of the taxes paid the City of Milwaukee by the contractor and 
reimbursed the contractor by your Department should be set off 
against the amount due the City under Public Law 388 as a payment 
in lieu of taxes for the calendar year 1956. 


[B-131347] 


Contracts—Foreign Products—Buy American Act Viola- 
tions 


The use in a Government construction project of foreign-manufactured rigid 
insulation when the domestically manufactured product is available in sufficient 
commercial quantities and at a cost not in excess of the criteria established in 
Executive Order No. 10582, which implemented the Buy American Act, 41 U. S. 
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Code 10a-d, constitutes a violation of the act and the contract provisions re- 
quiring compliance with the act ; however, in view of the small amount and value 
of the foreign product used as compared with cost of its removal and replacement, 
together with the lack of bad faith on the part of the contractor, it is not neces- 
sary to require removal and replacement, and no objection will be made to the 
discontinuance of debarment action against the contractor. 


The debarment of a contractor for violation of the Buy American Act after he 
replaces a foreign-manufactured product used in a Government construction 
project with a domestically manufactured product is an administrative matter, 
under 41 U. 8. Code 10b (b) ; however, in view of the apparent good faith of the 
contractor, lack of knowledge that the use of the materials was in violation of the 
act, and lack of intent to increase profits by the use of the foreign product, no 
objection will be made to discontinuance of debarment proceedings. 


To the Administrator, Veterans Administration, April 17, 1957: 


Reference is made to your letter of March 29, 1957, requesting a 
decision concerning the proper action to be taken under the Buy 
American Act, 47 Stat. 1520, as amended, 41 U. S. C. 10a-d, incident 
to the failure of the J. D. Hedin Construction Company of Washing- 
ton, D. C., to comply with clause 17 of its contract V1006C-68, for 
construction at the Veterans Administration Hospital, Houston, 
Texas. 

Clause 17 of the contract as quoted in your letter contains the follow- 
ing provision in accordance with the “Buy American” Act of March 
3, 1933, 47 Stat. 1520, as amended: 


The Contractor agrees that in the performance of the work under this con- 
tract the Contractor, subcontractors, material men and suppliers shall use only 
such unmanufactured articles, materials and supplies (which term “articles, 
materials and supplies” is hereinafter referred to in this clause as “Supplies”) 
as have been mined or produced in the United States, and only such manufac- 
tured supplies as have been manufactured in the United States substantially all 
from supplies mined, produced, or manufactured, as the case may be, in the 
United States. Pursuant to the Buy American Act (41 U. 8. C. 10a-d), the 
foregoing provisions shall not apply (i) with respect to supplies excepted by 
the head of the department from the application of that Act; (ii) with respect 
to supplies for use outside the United States; or (iii) with respect to the sup- 
plies to be used in the performance of work under this contract which are of a 
class or kind determined by the head of the department or his duly authorized 
representative not to be mined, produced, or manufactured, as the case may be, 
in the United States in sufficient and reasonably available commercial quan- 
tities and of a satisfactory quality; or (iv) with respect to such supplies, from 
which the supplies to be used in the performance of work under this contract 
are manufactured, as are of a class or kind determined by the head of the de- 
partment or his duly authorized representative not to be mined, produced, or 
manufactured, as the case may be, in the United States in sufficient and reason- 
ably available commercial quantities and of a satisfactory quality, provided 
that this exception (iv) shall not permit the use in the performance of work 
under this contract of supplies manufactured outside the United States if such 
supplies are manufactured in the United States in sufficient and reasonably 
available commercial quantities and of a satisfactory quality. 


It is stated in your letter that two items of material are involved, 
namely, rigid insulation manufactured in Israel and corkboard man- 
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ufactured in Portugal. The rigid insulation is stated to have been 
specified to be used throughout Building 26D. It is asserted that 
prior to the time the Government’s Resident Engineer became aware 
that a nondomestic material was being installed and before the con- 
tractor could be ordered to discontinue installation thereof an area of 
693 square feet of such material had been installed and is still in place, 
surrounded by radiant heating pipes located on the fourth and fifth 
floors of the building, with concrete floors and finished terra 330 floors 
laid thereon. The nature of the installation is stated to be such that 
it would be wholly impractical to remove the insulation. As to the 
value of the installed materials it is stated that in all probability the 
value would be less than $50, and that the cost of the initial installation 
of such material probably would not exceed $50. It is asserted that 
similar material is manufactured in the United States in sufficient and 
reasonably available commercial quantities and of satisfactory quality. 
As to the relative costs of the foreign and domestic materials it appears 
that the material manufactured in Israel sells for $48.50 per 1,000 
square feet whereas the domestic material sells for $50 for the same 
quantity. On such basis you state that the cost of the domestic ma- 
terial cannot be said to be unreasonable under the criteria established 
in Executive Order No. 10582 of December 17, 1954 (19 F. R. 8723), 
and VA Emergency Interim Issue EM-AAA-20 of January 12, 1953, 
which set forth uniform procedures to be followed by the heads of the 
Executive departments in making these determinations. Further, 
you state that no basis is perceived for a finding that use of the do- 
mestic item would be inconsistent with the public interest and that no 
exception has been noted in the specifications relating to the involved 
material or any other material insofar as concerns the domestic origin 
of same. 

As to the corkboard it is stated that material of this type is specified 
to be installed at various locations in the project and that the non- 
domestic material manufactured in Portugal had been installed in the 
ceilings of Rooms B1 and B3 of Building No. 206 when use of such 
material was ordered discontinued, at which time the contractor was 
ordered to remove the nondomestic material already installed. As to 
the cost of such material reference is made to the contractor’s letter of 
February 21, 1957, wherein it is indicated that this material was ob- 
tained from the Rector Mineral Trading Corporation of New York at 
a cost of $0.585 per square foot. It is stated that only a limited quan- 
tity of the material was installed and that upon discovery of same by 
the contracting officer and in the absence of any showing on the part 
of the contractor that the installed material came within any of the 
exceptions of the Buy American Act clause of the contract the con- 
tracting officer ordered the use of such material discontinued and the 
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removal of the quantity already installed. It is reported that there- 
after the contractor was able to obtain domestically-manufactured ma- 
terial (manufactured from raw material of foreign origin) from the 
Armstrong Cork Company at $0.573 per square foot, or slightly less 
than the price paid for the foreign material. Thus it cannot be said 
that the price of the domestically-manufactured material would have 
have been unreasonable under Executive Order No. 10582, and since 
the domestically manufactured material of foreign origin was secured 
by the contractor on rejection of the foreign manufactured material 
it is obvious that the domestically manufactured product was reason- 
ably available in commercial quantities and of satisfactory quality. 

It appears from the record that on February 6, 1956, samples of the 
foreign-manufactured corkboard were approved by the Senior Resi- 
dent Engineer “subject to all contract requirements” and that such 
approval was not revoked until October 3, 1956, upon discovery that 
the material was manufactured in Portugal. The contractor pro- 
tested the disapproval on the ground that the same corkboard was on 
the list of materials excepted from the provisions of the Buy American 
Act by the Department of Defense and the General Services Adminis- 
tration. 

In conclusion you refer to statements by the contractor to the effect 
that it had no knowledge that either of the two materials involved were 
of foreign origin at the time orders were issued therefor, and you speci- 
fically request our decision on the following questions: 

a. Does the installation by this Contractor of rigid insulation manufactured 
in Israel constitute a violation of the Buy American Act and the contract pro- 
vision pertaining thereto? 

b. In view of the character of the material in question and the manner of its 
installation, would it be necessary to require its removal and replacement by the 
Contractor? In this regard, we would state that the material as installed other- 
wise complies with the contract and is acceptable to the Contracting Officer. 

ce. Is this violation of such character as would require the taking of the debar- 
ment action described in 41 U. S. C. 10b (b), and, if so, in what manner should 
such be instituted and the findings be made public as thereby required? 

d. In view of the Contractor’s having discontinued the use of the Portuguese 
corkboard, his installation of corkboard of domestic manufacture, and his replace- 
ment of the corkboard material of foreign origin which was installed, do you 
consider that any further action with respect thereto is required of Veterans 
Administration under the Buy American Act? 

The original intent of the Congress in enacting the Buy American 
Act was clarified by section 633 of the “National Military Establish- 
ment Appropriation Act, 1950” approved October 29, 1949, 63 Stat. 
987, 1024, to require the purchase of articles manufactured in the 
United. States in preference to articles of foreign manufacture, even 
though the materials used in the manufacture were of foreign origin. 
In view of the showing in your submission that supplies of domestically 
manufactured rigid insulation were available in sufficient commercial 
quantities and at a cost not in excess of the criteria established by the 

above Executive Order No. 10582, there appears no doubt that instal- 
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lation of the rigid insulation manufactured in Israel and installed on 
the fourth and fifth floors of Building 26D constituted a violation of 
the above statutory and contract provisions. However, in view of the 
small amount and value of the material involved as compared to the 
cost of the removal and replacement of same, together with the lack of 
any showing as to bad faith on the part of the contractor, question (b) 
is answered in the negative. 

With respect to (c) the statute (41 U.S. C. 10b (b) ) vests in the head 
of the department, bureau, agency, or independent establishment which 
made the contract the authority to make and publish the finding that 
there has been a violation of the statute. However, considering the ap- 
parent good faith of the contractor, its lack of knowledge of the fact 
that the materials involved were in violation of the contract provision, 
its reliance upon the original acceptance of the samples submitted, and 
the obvious:lack of any intent to increase its profits by using foreign 
materials, we do not feel that we would be required to object to the 
discontinuance of further proceedings in the matter. Questions (c) 
and (d) are accordingly answered in the negative. 

The papers are returned as requested. 


[B-131356] 


Overseas Employees—Home Leave Travel Time—Eligibility 
After 24-Month Period of Overseas Duty 

An overseas employee who has been granted free travel time for home leave 
pursuant to section 203 (e) of the Annual and Sick Leave Act of 1951, 5 U. S. C. 
2062 (e), does not become eligible for the next free travel period incident to 


leave until after expiration of a 24-month period from the date of his return 
overseas. 


To the Secretary of Defense, April 17, 1957: 

In letter of April 1, 1957, the Assistant Secretary of Defense requests 
our decision on the interpretation of the phrase “The provisions of 
this subsection shall not apply with respect to more than one period 
of leave in any 24-month period,” contained in section 203 (e) of 
the Annual and Sick Leave Act of 1951, Public Law 233, 65 Stat. 680, 
5 U.S. C. 2062 (e). 

Section 203 (e) of Public Law 233, provides as follows: 

(e) Where an officer or employee to whom the provisions of subsection (d) are 
applicable, or who is in the Foreign Service of the United States under the 
Department of State, and whose post of duty is outside the several States and 
the District of Columbia returns to any such State or the District of Columbia 
on leave, the leave granted pursuant to this Act shall be exclusive of the time 
actually and necessarily occupied in going to and from his post of duty and 
such time as may be necessarily occupied in awaiting sailing or flight. The 


provisions of this subsection shall not apply with respect to more than one period 
of leave in any 24-month period. 


The Assistant Secretary says that Department of Defense employees 
overseas with dependents usually attempt to schedule their leave dur- 
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ing the school recess period. He points out that if they are required 
to complete a full 24 months’ service after returning from their last 
period of leave it results in extending the time at which they will again 
be eligible so that it falls within a succeeding school year. 

Section 203 (e) authorizes round-trip travel time without charge 
to their leave accounts for employees outside the continental limits 
of the United States returning to the United States or the District of 
Columbia on leave. Entitlement is limited to one period of free travel 
time in any 24-month period. Our view is that under the statute an 
overseas employee does not again acquire free travel time eligibility 
incident to the leave until after the expiration of a 24-month period 
from the date of his return overseas after a period of such leave. 


[B-131259] 


Military Personnel—Retired—Employed as Consultants— 
Nonworkdays—Holidays and Weekends—Retired Pay En- 
titlement 

A retired Naval officer who is employed as a temporary consultant on a full-time 
5-day-week basis is not considered in a nonpay status on Saturdays and Sundays 
so as to be entitled to receive retired pay ; however, in the absence of a provision 
in the civilian employment contract authorizing compensation for holidays on 
which no work is performed, the officer is considered in a nonpay status on 


holiday nonworkdays falling within the workweek, Monday through Friday, 
and ig entitled to receive retired pay. 


ToL. A. Campbell, Department of the Navy, April 18, 1957: 


By letter dated March 27, 1957, file JAG: 1342.2: sh102407, The 
Judge Advocate General of the Navy transmitted your letter of March 
1, 1957, with endorsements and enclosures, requesting our decision 
whether Captain Samuel G. Kelly, U. S. Navy, retired, is entitled 
to retired pay for nonworkdays (Saturdays, Sundays, and holidays) 
while employed by the Corregidor-Bataan Memorial Commission as 
a temporary consultant. 

Captain Kelly was transferred to the retired list on June 30, 1954, 
and is currently otherwise entitled to retired pay in the monthly 
amount of $608.40. Under the provisions of Personal Service Con- 
tract CBMC-1, executed on May 25, 1956, he accepted employment 
as a consultant to the Corregidor-Bataan Memorial Commission for 
the period May 25, 1956, to May 24, 1957, inclusive, at the daily rate 
of $50, with an estimated total cost of approximately $12,000. Con- 
dition 1 on the reverse side of the contract states that unless otherwise 
provided therein, employment under the contract would be on a full- 
time basis requiring that services be rendered during regular working 
hours on all days except those on which the division, unit, section, 





724 DECISIONS OF THE COMPTROLLER GENERAL [36 





or office in which the services are performed is closed, not to exceed, 
however, 5 days in any calendar week except upon the written approval 
of certain designated officials. There is no indication in the contract 
that the employment is to be other than full time and the record 
discloses that Captain Kelly has actually been working full time each 
week, Monday to Friday, exclusive of holidays. No provision appears 
in the contract for the payment of compensation for holidays when 
no services may be rendered by Captain Kelly because of his place 
of employment being closed. 

Section 212 of the Economy Act of June 30, 1932, 47 Stat. 406, as 
amended, 5 U. S. C. 59a, prohibits the concurrent receipt of retired 
pay for or on account of services as a commissioned officer of the uni- 
formed services and compensation from a civilian office or position 
under the United States Government at a combined rate in excess of 
$10,000 per annum. That section of the statute has not been viewed 
by us as prohibiting the receipt of full retired pay for any period when 
the retired officer is not in a pay status in his civilian position. How- 
ever, we have held that full-time employees on a normal 5-day work- 
week are not in a nonpay status for that purpose on days which are 
normally nonworkdays (Saturdays, Sundays, and holidays), there not 
being on those days any absence from duty or loss of compensation. 
28 Comp. Gen. 103. On the other hand, we held in decision of October 
8, 1951, 31 Comp. Gen. 126, that an intermittent consultant with com- 
pensation provided upon the basis of a fixed rate per day “for each day 
worked” was entitled to retired pay for Saturdays, Sundays, and holi- 
days on which no work was performed, it being considered that in the 
case of the intermittent consultant compensation accrued only on days 
when work actually was performed. 

By virtue of the provision in his employment contract providing for 
full-time service, which in effect fixes a regular tour of duty, Captain 
Kelly qualifies for leave benefits under the Annual and Sick Leave Act 
of 1951, 65 Stat. 679, 5 U. S. C. 2061-2066. See section 202 of that act, 
65 Stat. 679, 5 U. S. C. 2061, containing the provisions respecting the 
classes of officers and employees covered by the act and see section 205 
(b) of such act, 65 Stat. 681, 5 U.S. C. 2064 (b), which provides that 
an employee shall be considered to have been employed for a full bi- 
weekly pay period if he shall have been employed during the days with- 
in such period, exclusive of holidays and nonworkdays established by 
statute or by Executive or administrative order, which fall within his 
basic administrative workweek. Since the officer’s regular tour of 
duty under his contract is for 5 days per week on a full-time basis, cor- 
responding to the normal 5-day basic workweek of civilian full-time 
employees, he is considered as being a full-time employee, notwith- 
standing the fact that compensation was stated upon a daily rate basis. 
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Thus, he is entitled to his civilian compensation for days of leave, when 
earned, and is not considered to be in a nonpay status on Saturdays and 
Sundays, normally nonworkdays. 34 Comp. Gen. 429. Moreover, in 
the absence of a contract provision therefor, Captain Kelly is not 
entitled to civilian compensation for holidays on which no work is 
performed. 28 Comp. Gen. 727; 33 Comp. Gen. 371. Also see, gener- 
ally, section 30.904 of the Civil Service Commission, Federal Personnel 
Manual. In this respect he differs from other full-time employees. 
Therefore, he is to be considered as in a nonpay status on such holidays. 

Accordingly, Captain Kelly is not entitled to retired pay for Satur- 
day and Sunday nonworkdays but is entitled thereto for holiday non- 
workdays falling within his regular workweek, Monday to Friday. 


[B-131418] 


Vehicles—Purchases—Limitations—Equipment and Acces- 
sories—Police Cars 

The extra cost of passenger car equipment to be used in police work must be 
charged against the statutory motor vehicle purchase price limitation in 5 U. 8S. C. 
78 (c) (1) and the act of June 13, 1956, 5 U. S. C. 78a-1, but the cost of equip- 


ment for radio noise suppression, which affects only the operation of the police 
radio, does not have to be included in the purchase price limitation. 


The inclusion of a statement in an automobile procurement bid that the procure- 
ment of accessories is legal and that the cost of the accessories is not to be 
included in the statutory motor vehicle purchase price limitation has the same 
effect as is implicit in an award for vehicles and accessories and, therefore, such 
a statement does not qualify the offer. 


To Clifton E. Mack, General Services Administration, April 19, 
1957: 


In your letter of April 9, 1957, reference FN-3, you as an officer 
charged with contracting for the United States, request our decision 
whether the cost of automotive equipment included in an invitation 
for bids for the acquisition of motor vehicles for law enforcement 
agencies may be purchased without regard to the statutory purchase 
price limitation set out in 5 U. S. C. 78 (c) (1) and Public Law 578 
approved June 13, 1956, 70 Stat. 279, 5 U. S. C. 78a-1; and whether 
certain language in the bid of General Motors Corporation in response 
to the invitation represents a qualification of its offer. 

The aforesaid statutes preclude, during the current fiscal year, 
unless specifically provided otherwise, the expenditure of appropriated 
moneys in excess of $1,350 for the purchase of any passenger motor 
vehicle completely equipped for operation, except station wagons, 
for which the maximum is $1,800, and buses and ambulances. 

The automotive equipment involved is stated to be needed urgently 
to allow effective enforcement of the policing aspect of certain laws, 
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to enable interception of vehicles violating laws, to permit immediate 
communication with headquarters and, in the case of tires, to con- 
tinue pursuit where regular tires might fail because of hard knocks 
and cuts. You say that the end uses of-the higher priced equipment 
have been fully justified by the agencies involved. Also, you say that 
if the end use is a proper standard which may be adopted in applying 
the limitation, together with a finding that a desired item is not being 
procured primarily for the purposes of comfort, convenience and ef- 
ficient operation of the vehicle as an ordinary passenger carrying ve- 
hicle, your agency will undertake to be fully responsible for requiring a 
full justification in any such case. The invitation for the purchase 
of automobiles to be used for law enforcement purposes includes equip- 
ment as follows: (1) 8-cylinder engines; (2) heavy-duty generators 
(40 amperes), heavy duty batteries (70 ampere-hours), alternator- 
rectifiers (50 amperes) ; (3) heavy-duty springs and shocks; (4) nylon 
tires; (5) heavy-duty police type seats with vinyl or equal upholstery ; 
and (6) radio noise suppressors. You say that the above items are not 
purchased for regular Government use but oniy when the agencies 
justify their procurement as necessary to the performance of their 
duty. You request our decision as to whether the extra cost of this 
superior equipment may be paid over and above the $1,350 limitation. 

Price limitations as to automobiles, such as are contained in the act 
of June 13, 1956, 70 Stat. 279, except for variations in amounts have 
been enacted for a long period of years. The words “completely 
equipped for operation” appearing in such statutes have been con- 
sidered on numerous occasions. The price limitation uniformly has 
been held to include the original cost of the car as well as all equip- 
ment or accessories which are permanently attached to and become a 
part of the vehicle and which contribute to the comfort and convenience 
of the passengers and the efficient operation of the vehicle as a pas- 
senger carrying vehicle. 19 Comp. Gen. 988, 990; 24 id. 94,95; and 
28 id. 720, 721. 

All of the equipment, except the equipment for radio noise suppres- 
sion, appear to be “such as ordinarily are permanently attached to, and 
become a part of the vehicle.” While they only incidentally may affect 
the comfort and convenience of the passengers, they are most certainly 
essential to “the efficient operation of the vehicle.” 

We have held that radios used in police work are not to be included 
within the statutory limitation. 18 Comp. Gen. 120. You report that 
radio noise suppression equipment is required in some broadcast and 
receiving radios to eliminate electrical interference. Inasmuch as this 
affects only the operation of the radio and is not related to the comfort 
and convenience of the passengers and the efficiency of the vehicle’s 
operation, this item can be treated as outside the purchase limitation 
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but we see no alternative to the conclusion that the extra cost of the 
other equipment must be charged against the limitation. 
The second matter of concern arises from the following language 


which appears in the bid of General Motors Corporation: 

We are bidding on optional items of equipment as called for in the invitation 
with the understanding that if purchased and added to the basic vehicle price 
quoted that PL578, (sic) Title II, Section 201, will not be applicable to this pro- 


curement and that the contract evidencing such procurement will contain such 
a statement. 


It is questioned whether the language just quoted represents a qual- 
ified offer. In that regard, your letter expresses the belief that General 
Motors Corporation only intended to imply that the contract was to 
stipulate that procurement of the accessories was legal and that the 
prices for them would not be included in computing the maximum pur- 
chase price limitation. Your letter further states that such a result is 
implicit in any GSA vehicle award where extra equipment is included. 

In the circumstances, we agree that there is no qualification of the 
offer in question. 

The General Motors Corporation bid, enclosed with your letter, is 
returned herewith. 


[B-130809] 


Military Personnel—Extension of Enlistments for Short . 
Periods—Mustering-Out Pay—Leave Payments 


Enlisted members of the Regular Army or Regular Marine Corps who, on expira- 
tion of enlistments, extend their enlistments for periods of less than 1 year, 
pursuant to section 2 of the act of July 12, 1955, or 10 U. 8. C. 5539, as changed 
by section 1 of the 1955 act, are regarded as having been discharged and reen- 
listed for entitlement to mustering-out pay. 


Members of Regular components of the uniformed services who extend their 
enlistments for periods of less than 1 year, pursuant to section 2 of the act of 
July 12, 1955, or 10 U. S. C. 5539, as changed by section 1 of the 1955 act, are 
entitled to the same pay and allowances, including a cash settlement for unused 
leave, as though they had reenlisted at the expiration of a term of enlistment. 


To the Secretary of Defense, April 23, 1957: 

Further reference is made to letter of February 19, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting decision on 
three questions relating to mustering-out pay and cash settlement for 
unused leave as set forth and discussed in Committee Action No. 171 
of the Military Pay and Allowance Committee, Department of 
Defense. 

The first two questions are as follows: 


1. Is an enlisted member of the Regular Army or Regular Marine Corps who 
extends his enlistment for a period of less than one year under the applicable 
Secretarial regulations issued pursuant to the provisions of section 2 of the 
uct of 12 July 1955 (69 Stat. 299) or of section 5539, title 10, U. S. Code, as 
ultered by section 1 of the act of 12 July 1955 (see section 49 (a) of the act 
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of 10 August 1956, 70A Stat. 640), entitled to otherwise proper payment of 
mustering-out pay by reason of such extension? 

2. If the answer to question 1 is in the negative, is an enlisted member of the 
Regular Marine Corps who extends his enlistment for a period of two or more 
years under Secretarial regulations issued pursuant to the provisions of section 
5539, title 10, U. S. Code, entitled to otherwise proper payment of mustering-out 
pay by reason of such extension? 


The act of August 22, 1912, as amended and as now codified in 10 
U. S. C. 5539, permits a member of the Regular Navy or the Regular 
Marine Corps to extend his enlistment under Secretarial regulations 
for a period of 1, 2,3, or 4 years. As changed by section 1 of the act 
of July 12, 1955, 69 Stat. 299, 34 U. S. C. 184, (see in this connection 
section 49 (a) of the act of August 10, 1956, 70A Stat. 640), an exten- 
sion for a period of less than 1 year is now authorized. Section 2 of 
the act of July 12, 1955, authorizes a similar extension of enlistment 
for less than 1 year by any enlisted member of the Army or Air Force. 
Both 10 U. S. C. 5539 and section 2 of the latter act provide that a 
member who extends his enlistment is entitled to the same pay und 
allowances as though he had “reenlisted.” While the words “regularly 
discharged and” precede the word “reenlisted” in the latter act, it 
appears that they were omitted as surplusage in the codification in 
10 U.S. C. 5539. See page 374, House Report No. 970, to accompany 
H. R. 7049, later enacted into law as the act of August 10, 1956. 

Sections 2 and 3 of the Mustering-Out Payment Act of 1944, as 
amended, 38 U. S. C. 691b, 691c, authorize payment of mustering-out 
‘pay to eligible personnel at the time of final discharge or at the time 
of discharge for the purpose of enlistment or reenlistment in a Regular 
component of the Armed Forces. Similar provisions are contained 
in sections 502 (b) and 503 of the Veterans’ Readjustment Assistance 
Act of 1952, 66 Stat. 689, 690, 38 U.S. C. 1012 (b), 1013, with respect 
to the mustering-out pay payable under that act. It is reported that 
none of the services consider a discharge at the expiration of a mem- 
ber’s enlistment followed by an immediate reenlistment as his final 
discharge, and while such discharge followed by reenlistment would 
not appear to constitute a discharge for the express purpose of re- 
enlistment, it is stated that the services have considered the discharge 
as made for that purpose within the meaning of those laws, since the 
legislative history of section 7 of the act of October 5, 1945, 59 Stat. 
540, 38 U. S. C. 691 (a)—which added the language permitting pay- 
ment of mustering-out pay upon “discharge or release for the purpose 
of enlistment, reenlistment, or appointment in the Regular Military 
or Naval Establishment”—indicates that the 1944 act was amended 
to accelerate payment of mustering-out pay and that the above-quoted 
language was added “so as to authorize mustering-out payments to 
be received by eligible persons now in the service, if they so elect, 
when they enlist, reenlist, or are appointed in the Regular Army or 
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Regular Navy.” See page 7, Senate Report No. 589, and page 7, 
House Report No. 943, to accompany H. R. 3951, 79th Congress. 

The term “pay and allowances” as used in 10 U. S. C. 5539 and in 
the act of July 12, 1955, is viewed by us as including mustering-out 
pay. Such pay is a discharge or severance type of pay and, unlike 
a reenlistment allowance, is not paid as an inducement to reenter the 
service after discharge, nor is it contingent upon an extension of 
enlistment or reenlistment for any specified period of time. A re- 
enlistment allowance is paid upon reenlistment and when an enlisted 
man in extending his enlistment does not obligate himself to serve for 
an additional period for which an enlistment would be permitted, there 
appears to be no basis for regarding such extension for a shorter 
period, as the equivalent of a reenlistment, so as to give rise to a right 
to a reenlistment allowance. Our decisions such as 7 Comp. Gen. 439 
and 32 id. 290, which are based upon the conclusion that in order for 
a right to a reenlistment allowance to accrue, an extension of enlist- 
ment must be for a period for which an enlisted man could reenlist, 
are not for application here. 

The Mustering-Out Payment Act of 1944 plainly contemplated the 
payment of mustering-out pay at date of final discharge and in amend- 
ing that act to permit earlier payment on “discharge or release for the 
purpose of enlistment, reenlistment, or appointment” in the Regular es- 
tablishments—the purpose of the amendatory act, as expressed in its 
title, was “To stimulate voluntary enlistments in the Regular Military 
and Naval Establishments of the United States”—it appears that the 
Congress intended to remove the inducement offered by the Mustering- 
Out Payment Act to final termination of a person’s military service 
and thus to encourage continued military service by the enlisted man 
concerned after expiration of his term of enlistment. As so viewed, 
it appears immaterial for what additional period an enlisted man obli- 
gates himself to serve after expiration of his enlistment. Since 10 
U.S. C. 5539 and section 2 of the act of July 12, 1955, authorize an ex- 
tension of enlistment for less than 1 year and both appear to contem- 
plate payment of the same pay and allowances in such circumstances 
as though the enlisted man concerned had been discharged and reen- 
listed, it is concluded that the enlisted men involved in question 1 have 
the same right to mustering-out pay as the enlisted man in question 2. 

In view of the above-quoted statements appearing in the legislative 
history of the act of October 5, 1945, we cannot conclude that the views 
of the services, that a discharge at the expiration of a member’s enlist- 
ment followed by an immediate reenlistment in a Regular component 
is a discharge for the purpose of enlistment or reenlistment within the 
meaning of provisions of law relating to mustering-out pay, are incor- 
rect. Accordingly, and since the enlisted men mentioned in questions 
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1 and 2 are entitled to the mustering-out pay which would have been co! 
payable if they had been discharged, both questions are answered in ba 
the affirmative. wi 

8. Are the members considered in questions 1 and 2 entitled to otherwise at 
proper cash settlement for unused leave by reason of their extensions? m) 

While section 4 (c) of the Armed Forces Leave Act of 1946, as (0 
amended, 37 U. S. C. 33 (c), bars cash settlement for unused leave in 
standing to an enlisted man’s credit at the time of his dischargeifhe | of 
is discharged for the purpose of entering into an enlistment in the th 
same branch ef the Armed Forces, such provision of law does not af- Tr 


fect members of a Regular component upon extension of enlistment 
since in such cases they are entitled to the same pay and allowances as 
though they had reenlisted at the expiration of term of enlistment and 
a discharge at expiration of enlistment followed by reenlistment is not 
regarded as a discharge for the purpose of enlistment within the mean- el 
ing of that provision of law. 30 Comp. Gen. 103. The members here ' 
involved being entitled to the same pay and allowances as if they had 
served the full term of their enlistments, including cash settlement for 
unused leave, question 3 is answered in the affirmative. Compare 30 
Comp. Gen. 280. 
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[B-130872] 


Military Personnel—Annuity Elections for Dependents— 
Incompetent Members—Time for Elections 


A survivor annuity election which is authorized to be made on behalf of a men- 
tally incompetent member of the uniformed services by the Secretary of the par- 
ticular service, pursuant to section 3 (c) of the Uniformed Services Contingency 
Option Act of 1953, but which is not made until after a subsequent determination V 
that the member is mentally incompetent is without effect and no right may € 
accrue as the result of such election. I 
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Although a finding of mental incompetency of a member of the uniformed 
services made at the time of the member’s disability retirement would extend 
(for a reasonable period] the time for action by the Secretary in making a sur- ; 

vivor annuity election on behalf of the member, a determination of incompetency ( 
made after retirement is too late to permit a secretarial annuity election. 


To the Secretary of the Navy, April 23, 1957: 


Further reference is made to letter of February 25, 1957, from the 
Assistant Secretary of the Navy (Air), requesting decision on various 
problems with respect to elections of options under the Uniformed 
Services Contingency Option Act of 1953, 67 Stat. 501, as they relate 
to the cases of two members of the United States Navy, retired. 

It appears that one of the Navy enlisted men was determined to be 
mentally incompetent to handle his affairs on March 24, 1954, by a 
Naval board of medical officers, and that on May 1, 1954, prior to the 
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completion of 18 years of service creditable in the computation of 
basic pay, he was placed on the Temporary Disability Retired List 
with a disability rating of 100 percent. On August 12, 1954, his wife 
attempted to make an election of benefits in favor of herself and their 
minor child under the Uniformed Services Contingency Option Act 
(options 3 and 4) using NavPers Form 591A, used by service members 
in making an election under that act, but it was not until the receipt 
of a letter from her on November 29, 1954, that she requested that 
the Secretary of the Navy make an election on behalf of her husband. 
In the meantime, on September 2, 1954, the Veterans Administration 
determined him to be competent as of May 1, 1954. Apparently un- 
aware of such determination, the Secretary of the Navy on January 
9, 1955, elected options 3 and 4 under the Contingency Option Act. 
Subsequently the member was informed several times that he could 
either revoke or modify the Secretarial election and by communication 
dated December 22, 1955, he advised the Navy Finance Center, Cleve- 
land, Ohio, that he wished to “cancel the pension for my wife after 
death.” 

Section 3 (c) of the Contingency Option Act, 37 U. S. C. 372 (c), 
in effect during the period here involved, provided as follows: 


Whenever an active member, former member, or retired member is determined 
to be mentally incompetent by medical officers of the service concerned or of 
the Veterans’ Administration, or is adjudged mentally incompetent by a court 
of competent jurisdiction, and because of such mental incompetency is incapable 
of making any election provided in this section within the time limitations 
specified therein, the head of the department concerned may make the appropriate 
election provided for in this section on behalf of such member if so requested 
by the spouse or if there be no spouse by the child or children of such member. 
If such member is subsequently determined to be mentally competent by medical 
officers of the Veterans’ Administration, or where appropriate is subsequently 
adjudged mentally competent by a court of competent jurisdiction, he may, 
within one hundred and eighty days of such determination or judgment, modify, 
or terminate the election made on his behalf. Deductions therefore made shall 
not be refunded. 


Under the foregoing provisions of law, the Secretary of the Navy’s 
authority to make an election on behalf of the member was dependent 
on a determination of the latter’s incompetency by either medical 
officers of the Navy or of the Veterans’ Administration or by a court 
of competent jurisdiction. While such determination was made in 
this case, the statute specifically provided that the member concerned 
could modify or terminate an election made in his behalf based on such 
determination, if he subsequently was determined to be mentally com- 
petent by medical officers of the Veterans’ Administration or, where 
appropriate, was subsequently adjudged to be mentally competent by 
a court of competent jurisdiction. The statute thus recognized that 
the effect of such subsequent action was to restore to the member full 
control over the matter of making an election under that act and it 
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appears clear that if no election has been made by the appropriate Sec- 
retary on his behalf before that time, the earlier determination of in- 
competency no longer furnishes a basis for Secretarial action. If the 
election by the Secretary of the Navy on January 9, 1955, could be re- 
garded as otherwise proper (compare 33 Comp. Gen. 428), it was with- 
out effect and no rights accrued as a result of that election. 

It is reported that on April 28, 1955, a Physical Evaluation Board 
summarized the other-member’s condition as “schizophrenic reaction, 
n. @. c., acute, severe, improved,” but a “Medical Board” which recom- 
mended that he appear before the Physical Evaluation Board stated 
that he was “competent to manage his own affairs.” It is stated that 
the Physical Review Council approved these findings on May 6, 1955, 
and on June 1, 1955, prior to completion of 18 years of creditable serv- 
ice, he was placed on the Temporary Disability Retired List with a dis- 
ability rating of 100 percent. The file in his case indicates that an 
attempt to explgin the provisions of the Contingency Option Act to 
him was unsuccessful because of his inability to understand what he 
was told. In making an election on June 3, 1955, of the method of 
computing his disability retired pay under section 402 (d) of the 
Career Compensation Act of 1949, 63 Stat. 818, 37 U. S. C. 272 (d), he 
failed to fill in the blanks on the form used by him which would have 
indicated whether he did or did not wish to make an election of bene- 
fits under the Contingency Option Act. 

It is shown that on July 12, 1955, and again on September 12, 1955, 
he advised the Navy Finance Center that he did not wish to make an 
election under the Contingency Option Act; that on August 8, 1955, 
medical officers of the Navy determined that he was mentally inca- 
pable of handling his own affairs; that on October 4, 1955, his wife 
stated that she did not want secretarial action under that act, but on 
October 14, 1955, she requested such action, both letters being stated 
to have been written by her on behalf of her husband; and that on 
October 26, 1955, she specified the options she desired. 

It appears that on November 11, 1955, the Navy Finance Center was 
informed by the Veterans’ Administration that the member’s diagnosis 
was changed from mental incompetency to immaturity and that he was 
competent to handle ordinary funds. That diagnosis again was 
changed by the Veterans’ Administration on September 3, 1956, and 
it was then determined that he was incompetent. 

Under the provisions of section 3 (a) of the Contingency Option Act, 
37 U.S. C. 372 (a), an active member who wishes to make an election 
of benefits in favor of his dependents, must take such action prior to 
completing 18 years of creditable service, unless he is awarded retired 
pay for physical disability before that time, in which event the e!ec- 
tion may be made “at the time of retirement.” In order to furnish a 
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basis for a secretarial election after the member’s retirement, it was 
required that medical officers of the Navy determine before his retire- 
ment that ne was mentally incompetent to handle his affairs. While 
it appears that a finding of incompetency at the time of disability re- 
tirement would extend the time for .naking an election for a reason- 
able period to permit secretarial action at the request of the member’s 
spouse, child or children, a determination of incompetency made after 
such retirement comes too late. 

There being no record of a determination made prior to the mem- 
ber’s retirement, that he was mentally incompetent, and it appearing 
that the Navy medical officers who considered his case at that time re- 
garded him as being “competent to manage his own affairs,” the Sec- 
retary of the Navy is without authority to make an election on his be- 
half. The determinations of August 8, 1955, and September 3, 1956, 
furnish no basis for a secretarial election at this time. 

Your questions are answered accordingly. 


[B-131055] 


Compensation—Night Differential—Holidays in Periods of 
Pay Leave 


The night differential which is payable to employees for regularly scheduled 
nightwork, pursuant to 5 U. 8. C. 921, should be included in the compensation for 
holidays with pay occurring within periods of paid leave. 


To the Secretary of the Army, April 24, 1957: 

Your letter of March 11, 1957, requests our decision whether night 
differential is payable under section 301 (a) of the Federal Employees 
Pay Act of 1945, 5 U. S. C. 922, as amended by section 206 of the act 
of September 1, 1954 (Public Law 763), 68 Stat. 1110, 5 U. S. C. 921, 
for absence on a holiday which falls within a period of paid leave. 
You say that the practice has been to pay night differential for 
regularly scheduled night hours which occur during any period of paid 
absence for a holiday, but that the practice has been questioned by 
our auditors. 

The cited section 301 (a), as amended—in defining “nightwork” for 
which a night differential is payable as any regularly scheduled work 
between the hours of 6 p. m. and 6 a. m.—specifically includes “periods 
of absence with pay during such hours due to holidays, and any such 
hours within periods of leave with pay if such periods total less than 
eight hours during any pay period.” Section 205 (a) of the Annual 
and Sick Leave Act of 1951, 65 Stat. 681, 5 U. S. C. 2064, excludes 
holidays from the days which may be charged as leave. 

Prior to Public Law 763, night differential was payable only for 
hours actually worked. A reference to the legislative history of the 
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subject provisions discloses that the underlying purpose of the pro- 
visions for continuance of night differential during holiday hours 
and short periods of leave is to eliminate the administrative costs 
occasioned by numerous minor payroll changes. Report of the Civil 
Service Commission printed in the Senate report (No. 1190) on S. 
2665, 83d Congress, at page 15. Whether the decision on the question 
presented be in the affirmative or the negative, such basic purpose will 
not in the usual case be affected one way or the other since the admin- 
istrative costs of changing the payroll will be incurred in any event 
because of leave with pay of 8 hours or more. 

There is substantial basis, of course, for the contention that when 
an employee is absent on leave with pay which includes a holiday, 
he is not absent “due to holidays” but rather, because of the leave. 
However, in view of the statutory prohibition against charging 
absence on a holiday to annual or sick leave, it seems reasonable 
broadly to view the absence on a holiday as “due to” the holiday even 
though it occurs within a period of paid leave. We do not believe 
that the words “due to” were used in a restrictive sense. Accordingly, 
we conclude that the statutory provision in question confers a right to 
have the night differentia] included in the compensation for a holiday 
with pay occurring within a period of paid leave the same as if the 
employee had worked his regularly assigned tour of duty including 
night hours. 

Your question is answered in the affirmative. 


[B-131193] 


Compensation—Nightwork—Leave Periods With Pay— 
Leave of 8 Hours or More—Night Differential 

The authority in 5 U. 8. C. 921 for continuance of night differential during pe- 
riods of leave with pay, only when the leave totals less than 8 hours, precludes 
payment of night differential for any period less than 8 hours when the aggregate 
leave during a pay period is 8 or more hours. 

To the Chairman, United States Civil Service Commission, April 24, 


1957: 


On March 20, 1957, Commissioner F. J. Lawton requested our de- 
cision on two questions regarding the payment of night differential 
under section 301 (a) of the Federal Employees Pay Act of 1945, as 
amended by section 206 of the act of September 1, 1954 (Public Law 
763), 68 Stat. 1110, 5 U. S. C. 921, namely, (1) whether night differ- 
ential is payable for absence on a holiday which falls within a period 
of paid leave, and (2) whether night differential may be paid for 7 
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hours of a period or periods of leave totaling 8 hours or more during 
a pay period. 

The first question is answered in the affirmative. Decision of today, 
B-131055, 36 Comp. Gen. 733, to the Secretary of the Army. 

The cited section 301 (a), as amended—in defining “nighwork” 
for which night differential is payable as any regularly scheduled work 
between the hours of 6 p. m. and 6 a. m.—specifically includes “periods 
of absence with pay during such hours due to holidays, and any such 
hours within periods of leave with pay if such periods total less than 
eight hours during any pay period.” 

Prior to Public Law 763, night differential was payable only for 
hours actually worked. Public Law 763 continued that policy with 
the exception of absences due to holidays and of short periods of 
leave with pay during a pay period. As stated in our decision to the 
Secretary of the Army referred to above, the legislative history of the 
provisions in question discloses that the underlying purpose of the 
liberalization is to eliminate the administrative costs occasioned by 
numerous minor payroll changes. 

The statute appears to us to be quite explicit in authorizing con- 
tinuance of night differential during leave with pay only when the 
leave totals less than 8 hours for the pay period; and we see no basis 
in the language of the statute itself or in its underlying purpose for 
segregating a period of less than 8 hours from an aggregate of 8 
hours or more for the purpose of including night differential in the 
compensation for the period of leave thus segregated. A payroll 
change with its accompanying administrative cost is necessitated in 
any event by reason of the fact that the leave totals 8 hours or more. 

The second question is answered in the negative. 


[B-130703 


Military Personnel—Retirement Eligibility—Service Cred- 
its—Double Time for Foreign Service 


Officers and enlisted men of the uniformed services who had active enlisted 
service in China, Cuba, Philippine Islands, Guam, Alaska, and Panama prior 
to August 24, 1912, and in Puerto Rico and Hawaii prior to April 23, 1904, may 
have such service credited as double time for computation of service for deter- 
mining eligiblity for retirement under 10 U. 8. C. 1331, but not for computation 
of retired pay. 


Retired pay provided in 10 U. 8S. C. 1331-1337 for members of the uniformed 
services is payable from the first day of the first month following the month in 
which application is filed. 
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To the Secretary of Defense, April 25, 1957: 


Further reference is made to letter of February 12, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting decision 
on the following questions presented in an enclosed copy of Committee 
Action No. 170 of the Military Pay and Allowance Committee, De- 
partment of Defense. 


1. May active enlisted service in China, Cuba, Philippine Islands, Guam, 


Alaska, and Panama prior to 24 August 1912, and in Puerto Rico and the Terri- 


tory of Hawaii prior to 23 April 1904 be credited as double-time for the purpose 


of determining eligibility for retired pay pursuant to the provisions of 10 U.S .C. 
1331? 


2. In the event of an affirmative answer, would the decision contained in 


35 Comp. Gen. 563 be controlling with respect to the effective date for retirement 
pay purposes ? 


3. May the periods of service itemized in question 1 be allowed as double-time 


in the computation of retired pay? 


The provisions of 10 U. S. C. 1331, pertain to retired pay for certain 
nonregular personnel and are, in pertinent part, as follows: 


(a) Except as provided in subsection (c), a person is entitled, upon applica- 


tion, to retired pay computed under section 1401 of this title, if— 


(1) heis at last 60 years of age; 

(2) he has performed at least 20 years of service computed under section 
1332 of this title; 

(3) he performed the last eight years of qualifying service as a member 
of a reserve component of any of the armed forces, of the Army or the Air 
Force without component, or of any other category named in section 1332 (a) 
(1) of this title except as a member of (A) a regular component of an armed 
force, (B) the Fleet Reserve and the Fleet Marine Corps Reserve, or (C) 
a regular and a reserve component of an armed force at the same time; and 

(4) he is not entitled, under any other provision of law, to retried pay 
from an armed force or retainer pay as a member of the Fleet Reserve or 
the Fleet Marine Corps Reserve. * * * 


The provisions of 10 U.S. C. 1332, pertaining to the computation of 
years of service in determining entitlement to retired pay under the 


quoted section 1331, are as follows: 


(a) Except as provided in subsection (b), for the purpose of determining 


whether a person is entitled to retired pay under section 1331 of this title, his 
years of service are computed by adding— 


(1) his years of service, before July 1, 1949, in—(A) the armed forces; 
(B) the federally recognized National Guard before June 15, 1933; 
(C) a federally recognized status in the National Guard before June 
15, 1933; (D) the Naval Reserve Force; (E) the Naval Militia that 
conformed to the standards prescribed by the Secretary of the Navy; 
and (F) the National Naval Volunteers; and 

* * ~ ” ~ “a * 
(b) The following service may not be counted under subsection (a): 


(1) Service (other than active service) in an inactive section of the 
Organized Reserve Corps or of the Army Reserve, or in an inactive section 
of the officers’ section of the Air Force Reserve. 

(2) Service (other than active service) after June 30, 1949, while on the 


Honorary Retired List of the Naval Reserve or of the Marine Corps Re- 
serve. 


(3) Service in the inactive National Guard. 
(4) Service in a nonfederally recognized status in the National Guard. 
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(5) Service in the Fleet Reserve or the Fleet Marine Corps Reserve. 
(6) Service in any status other than that as a commissioned officer, war- 
rant officer, flight officer, or enlisted member. 


Various provisions as to double-time credit for enlisted service were 
codified as 10 U.S. C. 956, as follows: 

In computing length of service for retirement, credit shall be given soldiers 
for double the time of their actual service in China, Puerto Rico, Cuba, the 
Philippine Islands, the Island of Guam, Alaska, and Panama, but double credit 
shall not be given for service rendered subsequent to April 23, 1904, in Puerto 
Rico or the Territory of Hawaii, nor shall credit for double time for foreign 
service be given to those who enlisted after August 24, 1912: Provided, That noth- 
ing herein shall be so construed as to forfeit credit for double time accrued 
prior to August 24, 1912. 


As pointed out in the above committee action, it was held in 
Whitaker v. United States, 134 C. Cls. 245, decided March 6, 1956, that 
double-time credit for enlisted service under 10 U. S. C. 956 could be 
included by an officer in computing the years of service necessary to 
qualify for retired pay under section 302 (a) of the act of June 29, 
1948, 62 Stat. 1087, codified in 10 U.S. C. 1331. 

On November 7, 1956, the Department of Justice advised us that the 
Whitaker case was considered closed and there appears to be no good 
reason to assume that the Court of Claims would not follow that deci- 
sion if similar cases are presented to it. While we definitely are of 
the opinion that the Whitaker decision is erroneous, we feel that no 
good purpose would be served by requiring the few men who might 
benefit by that decision to go to court to obtain that benefit. There- 
fore, he will follow the Whitaker holding in similar cases coming 
before us insofar as it relates to computing service for the purpose 
of determining eligibility for retirement. 

Accordingly, the first question is answered in the affirmative both as 
to individuals retiring as officers and as to individuals retiring as en- 
listed men. 

It was held in 85 Comp. Gen. 563 that retired pay under Title III 
of the act of June 29, 1948—now codified as 10 U. S. C. 1331-1337— 
begins on the first day of the first month following the month in which 
application therefor is filed. That holding has not been modified. 

Accordingly, the second question is answered in the affirmative. 

In the Whitaker decision the court did not pass upon the question of 
whether double-time credit might be included in the computation of 
retired pay under Title III of the act of June 29, 1948. However, in 
directing entry of judgment for Whitaker, the court stated that the 
amount thereof was on the basis of double-time credit for qualification 
purposes only. 

In consonance with that statement, the third question is answered 
in the negative. 
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[B-131200] 


Officers and Employees—Removals or Suspensions—Non- 
sensitive Position Restoration—Leave Recredit 


An employee who was granted annual leave during a security suspension or 
removal, under the act of August 26, 1950, 5 U. S. C. 22-1, and who is determined 
to have held a nonsensitive position in accordance with a Supreme Court de- 
cision in Cole v. Young, 351 U. S. 536, should not be penalized on restora-+ 
tion to duty for administrative error in the application of the 1950 act, and, there- 
fore, the employee may be recredited with annual leave, provided the amount of 
salary received from the period of leave is deducted from the back pay due the 
employee and the leave recredited does not cause the employee’s leave account 
to exceed the statutory limitation. B-129528, November 2, 1956, modified. 


To the Secretary of the Navy, April 25, 1957: 


On March 19, 1957, the Assistant Secretary of the Navy requested 
our decision whether leave with pay taken by an employee suspended 
from duty under the act of August 25, 1950, 64 Stat. 476, 5 U.S. C. 
22-1, may be credited to his account after his restoration to duty in 
compliance with the decision of the United States Supreme Court in 
the case of Cole v. Young, 351 U.S. 536, provided the amount of sal- 
ary received for the period of leave is deducted from the amount of 
back pay otherwise due. 

Stated briefly, the decision in Cole v. Young, held that the act of 
August 3, 1950, was not applicable to nonsensitive positions and, ac- 
cordingly, any ordered restoration following a period of unauthor- 
ized removal or suspension purportedly made under the act of August 
8, 1950, was not in fact under the 1950 act but because rights of the em- 
ployee had been violated, under other statutes such as section 14 of the 
Veterans Preference Act or the act of June 10, 1948, 5 U.S. C. 863. 

In decision B-129528, November 2, 1956, we held that in cases in 
which the suspension under the act of August 3, 1950, was determined 
to be unauthorized by reason of the decision in Cole v. Young, as in- 
volving a nonsenstitive position, the agreement to recredit annual 
leave was not authorized as such agreement was based on the discre- 
tion vested in the head of the agency under the 1950 act. However, 
upon further consideration, while the restoration in such a case must 
be based on some other statute than the 1950 act, such as the Veterans 
Preference Act, or the act of June 10, 1948, it is felt that the employee 
should not be penalized by the administrative error in attempting to 
apply the 1950 act, and, accordingly, our Office will not object to the re- 
crediting of any annual leave granted under an agreement purporting 
to be in accordance with the 1950 act when it is determined that the 
position is a nonsensitive one in accordance with the decision in Cole 
v. Young, provided, of course, that the amount of the salary received 
for the period of leave is deducted from the amount of back pay other- 
wise due and the leave recredited does not cause the employee’s leave 
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account to exceed the statutory limitation. The decision B-129528 of 
November 2, 1956, is modified accordingly. 


[B-129936] 


Transportation—Claims—Statutes of Limitation—Transit 
Privileges 

Although there are two deliveries where Government property, transported on 
Government bills of lading, is accorded a transit privilege, the first at the transit 
point and a later one at final destination, the continuity of the through movement 
is maintained, so that the inbound portion of the transportation is lost in the 
fiction of transit and the final delivery at the outbound destination fixes the car- 


rier’s right to freight charges and commences the running of the 10-year statute of 
limitations in 31 U. 8. C. 71a. 


An outbound rail carrier’s supplemental claim, filed more than 11% years after 
delivery at the outbound destination of a through transit shipment, moved on 
Government bills of lading to and from a transit point, is barred by the 10-year 
statute of limitations in 31 U.S.C. 7la. The timely filing and disallowance of the 
inbound carrier’s supplemental claim, after payment to the outbound carrier on 
the outbound billing, neither tolled the statute of limitations nor gave new rights 
to the parties to the through shipment. 


To the Baltimore & Ohio Railroad Co., April 26, 1957: 


Consideration has been given to your supplemental bill 113644-F-B, 
claiming additional charges of $1,205.98 in connection with an out- 
bound transit shipment on bill of lading WQ-17170018, dated October 
12, 1943. Your bill was sent here for direct settlement by the Army 
Finance Center since the applicable appropriation has lapsed. 

We are confronted at the outset by a lengthy and complicated set 
of facts, brought about by the circumstance that bill of lading WQ- 
17170018 represents one leg of a through transit shipment for which 
adjustments of charges have been made, or sought to be made, on both 
the inbound and the outbound billing. The assistant transportation 
officer at the Anniston Ordance Depot issued bill of lading WQ- 
17170018 on October 12, 1943, to cover the transportation of an export 
shipment of general purpose, 1,000-pound bombs, weighing 88,692 
pounds, from Bynum, Alabama, to the War Shipping Administrator ; 
for account of the British Ministry of War Transport, Hawkins Point, 
Baltimore, Maryland. The Baltimore Forwarding Corporation, act- 
ing as agents for the War Shipping Administrator, received the ship- 
ment at destination on October 25, 1943. The tonnage had originated 
at Doyline, Louisiana, and moved into Bynum on bills of lading WQ- 
17635899 and WQ-17635900, both dated August 27, 1943. 

For the outbound service to Baltimore, you submitted your bill 
113644—-F for $660.75, computed at the through class rate from Doyline, 
less the local rate to the transit point, plus the transit charge. This 
bill was paid on voucher 996,496 in the December 1943 account of Army 
disbursing officer N. B. Hale. Meanwhile, the Southern Railway 
Company, in its bill F-52725, paid on voucher 632,846, October 1943 
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accounts of M. B. Hale, had collected inbound charges computed at the 
local rate, less land-grant deductions. Subsequently, in August 1945, 
the Southern Railway claimed additional inbound charges computed 
at the full local rate without land-grant deductions, as provided in the 
transit arrangement, Association of American Railroads Section 22 
Quotation 31-B. This claim was disallowed here in certificate No. 
29673814, dated June 25, 1946, since Association of American Railroads 
letter of procedure for settling transportation charges on transit ship- 
ments, file 10-3-6, dated June 30, 1944, provided that adjustment of 
inbound charges should be made in connection with the outbound move- 
ment. You then submitted your supplemental bill 113644-F-A, in May 
1947, claiming $106.43, which was paid in full by General Accounting 
Office certificate No. T-512733, dated July 18,1951. Nearly four years 
later, on May 6, 1955, you submitted your present claim on bill 113644— 
F-B for $1,205.98, which does not take into account either the amount 
of $660.75 paid on your original bill or the allowance of $106.43 made 
to you in 1951. The balance, $438.80, represents an amount not pre- 
viously claimed in your bills. 

An obstacle to the allowance of any part of your claim is presented 
by Public Law 820, 31 U. S. C. A. 71a, which provides that claims 
cognizable by the General Accounting Office are forever karred unless 
received here within 10 full years from the time the claim accrued. 
Your bill 113644-F-B, dated May 6, 1955, was received in the Gen- 
eral Accounting Office at 10:09 a. m. on May 26, 1955. We have, then, 
first to determine when your claim accrued and the statute began to 
run. Here, the inbound shipments were delivered at the transit point on 
September 1, 1943, subject to the privilege of storage for a maximum of 
2 years, or until September 1, 1945. They were shipped outbound in a 
little over a month, however, and final delivery was made on October 
25,1943. 

Generally, a claim for freight charges accrues upon delivery or 
tender of delivery of the goods shipped, and the statute of limitations 
begins to run from that date. See Hughes Transportation, Inc. v. 
United States, 109 F. Supp. 373. The rule is necessarily otherwise in 
a transit situation, where there are two deliveries, one at the transit 
point and a later one at the final destination. Upon reshipment out- 
bound, the inbound leg of the transportation is lost in the fiction of 
transit, and the continuity of the through movement is maintained. 
See, in this connection, Board of Trade of Kansas City v. United 
States, 314 U. S. 534, rehearing denied, 315 U. S. 826; Baltimore & 
Ohio R. Co. v. United States, 24 F. Supp. 734; Great Northern Ry. Co. 
v. Commodity Credit Corporation, 77 F. Supp. 780, amended 81 F. 
Supp. 852; Great Northern Ry. Co. v. United States, 81 F. Supp. 921, 
affirmed 336 U. S. 933. Neither does the availability of the transit 
privilege serve to toll applicable statutes of limitation for the dura- 
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tion of the privilege regardless of when reshipment may have taken 
place. Seaboard Air Line R. Co. v. Red Diamond Mills, Inc., 128 F. 
Supp. 606. Instead, the claim for transportation charges accrues upon 
the happening of the event which fixes the respective rights of the 
parties to the transaction, and the statute of limitations begins to run 
from that time. Arkansas Oak Flooring Company v. Louisiana & 
Arkansas Ry. Co., 166 F. 2d 98; Chicago & Northwestern R. Co. v. 
Connor Lumber & Land Co., 212 F. 2d 712. 

In this case, the event which fixed the rights of the parties was the 
final delivery at Baltimore, the outbound destination, which was ac- 
complished on October 25, 1943. On that date, your claim to freight 
charges based upon the applicable through rate, less the rate actually 
paid in to the transit point, plus the transit charge, first accrued, and 
the 10-year statute of limitations provided in 31 U. S. C. A. 71a com- 
menced to run. Your original bill 113644-F, for outbound charges, 
was paid as presented; so was your supplemental bill 113644-F-A ; 
and the Government made no adjustment by way of setoff which would 
have started the statute of limitations running afresh to the extent of 
the setoff. As the inbound shipment, when rebilled outbound, lost its 
identity in the maintenance of the through movement, so the inbound 
carrier’s claim, based upon the inbound billing, was also lost in the 
fiction of transit and merged with any possible claim accruing to you, 
the outbound carrier. Thus the filing and subsequent disallowance 
of the inbound carrier’s claim created no new rights in any of the 
parties to the through transit shipment and did not operate to toll the 
statute as to your claim. 

Your claim, which was received here on May 26, 1955, more than 
1114 years after its accrual on October 25, 1943, was not timely filed 
and must, therefore, be disallowed. 


[B-130645] 


Military Personnel—Death Gratuity Payments—Service- 
men’s and Veterans’ Survivor Benefits Act—Beneficiaries 


In case one of the beneficiaries (parents or brothers or sitsers) designated by a 
member of the uniformed services pursuant to 38 U. S. C. 1131 (c) (3) to receive 
death gratuity payment dies prior to the member’s death, or after his death but 
prior to the time payment is made, the share which would have been paid to the 
deceased designee may be paid to the other person or persons designated. 


A member of the uniformed services who, pursuant to 38 U. S. C. 1131 (c) (3), 
designates his parents or his brothers or sisters to receive the death gratuity pay- 
ment may specify the proportionate share of the death gratuity which is to be 
paid to each beneficiary; however, regulations should preclude frivolous desig- 
nations such as one percent to a particuiar beneficiary. 


In case a member of the uniformed «-r>'ces who, pursuant to 38 U. S. C. 1131 
(c) (8), designates his sister, his mother and his brother to receive the death 
gratuity payment but the sister predeceases the member, tlie mother and brother 
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would take the gratuity in equal shares. Likewise, where the same beneficiaries 
are designated and the member specifies that each designee shall receive 33% 
percent and the sister predeceases the member, the mother and brother are 
entitled to receive the gratuity in equal shares. 


In case a member of the uniformed services who, pursuant to 38 U. 8. C. 1131] 
(c) (3), designates his sister to receive 25 percent of the death gratuity, his 
mother 50 percent and brother 25 percent and the sister predeceases the mem- 
ber, the mother would take two-thirds of the gratuity and the brother would 
tuke one-third. 


Where a member of the uniformed services, pursuant to 38 U. S. C. 1131 (c) (3), 
designates two sisters and a brother to receive the death gratuity payment, and 
one of the sisters predeceases the member, and after the designation another 
brother is born and is alive at the time of payment of the death gratuity, only 
the designated beneficiary brother and sister are entitled to share the gratuity 


equally, the younger brother may not take the gratuity as against the designated 
beneficiaries. 


In case a member of the uniformed services designates, for the purposes of 
death gratuity payment, a beneficiary who is ineligible because he does not have 


the relationship to the member prescribed for that class in 38 U. S. C. 1131 (c) 
(3), such ineligible designee may not receive the death gratuity payment. 


To the Secretary of Defense, April 26, 1957: 


Further reference is made to a letter dated February 6, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting de- 
cision on certain questions as to the distribution of death gratuities 
authorized by section 301 of the act of August 1, 1956, 70 Stat. 863, 
88 U.S. C. 1131. The questions are presented, together with discus- 
sion thereon, in Committee Action No. 167, Military Pay and Allow- 
ance Committee, Department of Defense. 

Section 301 of that act provides: 


(a) Except as provided in section 304 (a) the Secretary concerned shall have 
a death gratuity paid immediately upon official notification of the death of a 
member of a uniformed service under his jurisdiction who dies while on active 
duty, active duty for training, or inactive duty training. 

(b) The death gratuity shall equal 6 months’ basic pay (plus special and 
incentive pays) at the rate to which the deceased member of a uniformed service 
was entitled on the date of his death, but shall not be less than $800 nor more 
than $3,000. 

(c) The death gratuity shall be paid to or for the living survivor or survivors 
of the deceased member of a uniformed service first listed below: 

(1) His spouse. 

(2) His children (without regard to their age or martial status) in equal 
shares. 

(3) His parents or his brothers or sisters (including those of the half blood 
and those through adoption), when designated by him. 

(4) His parents in equal shares. 

(5) His brothers and sisters (including those of the half blood and those 
through adoption) in equal shares. 

(d) If a survivor dies before he receives the amount to which he is entitled 
under this title, such amount shall be paid to the then living survivor or survivors 
first listed under subsection (c). 


Under the statute it seems clear that when designation of a bene- 
ficiary is permissible, the service member has unlimited choice among 
the persons eligible for designation. In other words, a service mem- 
ber without spouse or child and with two parents, two brothers and 
two sisters, may designate any one of those relatives, any combination 
from two to five in number, or all six. 
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The first question, referred to in Committee Action No. 167 as the 
“primary” question, is as follows: 

If more than one person, all of whom are eligible under the statute, are desig- 
nated as beneficiaries for the death gratuity under section 301 (c) (3), Title III, 
P. L. 881, 84th Congress, approved August 1, 1956, and one of the designated 
persons predeceases the service member concerned, should the share which 
would have been paid to the deceased designee be paid to the other person or 
persons designated ? 

We have found nothing in the legislative history of section 301 
which sheds any light on any of the questions presented. However, 
there is an indication of Congressional intent in subsection 301 (d), 
388 U.S. C. 1131 (d), which deals with the quite similar situation of 
who should receive the gratuity in the event of the death, prior to 
payment, of a survivor who otherwise would have been entitled to 
receive the gratuity asa beneficiary. It is provided in that subsection 
that, in such situation, the amount to which the deceased survivor 
otherwise would have been entitled “shall be paid to the then living 
survivor or survivors first listed under subsection (c).” If a member 
without spouse or child properly designated several beneficiaries and 
all survived him, but one of them died after the member’s death before 
payment of the gratuity, the share which otherwise would have been 
paid to the deceased survivor would be payable, under subsection 
301 (d), to the living survivors “first listed under subsection (c).” 
The remaining designated beneficiaries fall in class (3) and since 
classes (1) and (2) are not applicable in such a case, the beneficiaries 
are “first listed under subsection (c).” We see no basis for distin- 
guishing in this respect between a beneficiary who predeceases the 
member and the survivor beneficiary who dies before payment. 

Accordingly, the first question is answered in the affirmative. 

Also, there are presented for decision the following questions. 

A. If authorized, or not precluded by service regulations, could a service mem- 
ber specify the percentage of the death gratuity which he desired to be paid to 
certain designated beneficiaries? 

B. If the answer to A, above, is affirmative, would the answer to the primary 
question be the same in all four of the following cases? 

(FACTS: The member is survived by his father, mother, brothers, A and B 
and sisters C and D in all cases except as noted below). 

(1) The member’s designation reads: 

Sister C 
Mother 
Brother A 
The sister (C) predeceases the member. 
(2) The members designation reads: 
Sister C 3344% 
Mother 334% 
Brother A 33144% 
The sister (C) predeceases the member. 
(3) The member’s designation reads? 
Sister C 25% 


Mother 50% 
Brother A 25% 
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The sister (C) predeceases the member. 

(4) The member's designation reads: 

Sister O 
Sister D 
Brother A 

The sister (C) predeceases the member and subsequent to the date the desig- 
nation was made by the member, brother (B) was born and is alive at time for 
payment of the death gratuity. 

C. Would the answer to the primary question be the same if, upon the same 
facts otherwise, the beneficiaries all survived the service member but one of them 
died before payment could be made? 

D. Would the answer to the primary question be the same if, upon the same 
facts otherwise, all of the named beneficiaries survived the service member con- 
cerned but one of them was ineligible under the statute because he was not a 
parent or brother or sister of the member? 


There are five classes of persons who may receive a gratuity under 
subsection 301 (c),38 U.S. C. 1131 (c). Each class, except the first— 
& spouse—may consist of more than one person. In each class which 
may consist of more than one person the law stipulates that the distri- 
bution shall be “in equal shares,” except as to class (3), designated 
beneficiaries. The omission from the statute of any words requiring 
the payment to members in that class in equal shares leads to the con- 
clusion that when beneficiaries may be designated, the proportionate 
share to each beneficiary, if there be more than one, also may be 
designated. 

Except in the cases in which the $3,000 maximum would be applica- 
ble, it is extremely doubtful that a member, when designating a bene- 
ficiary or beneficiaries to receive his gratuity, could anticipate with 
reasonable accuracy the amount of such gratuity. That amount would 
depend upon his grade and length of service at the time of his death, 
whether he then was entitled to special or incentive pay, etc. Hence, 
when a member designates several beneficiaries he is not alloting a 
specific sum of money to each, but rather is indicating his desire that 
they share the gratuity, equally, or in various proportions depending 
upon the terms of the designation. 

Question A is answered in the affirmative. It is assumed that regu- 
lations will be issued which would preclude frivolous designations, 
such as one per centum to a particular beneficiary, for example. 

Question B (1) is answered by saying that the mother and brother A 
would take the gratuity in equal shares. 

Likewise, in question B (2) the mother and brother A would take 
the gratuity in equal shares. 

In question B (3) the mother would take two-thirds of the gratuity, 
and brother A would take one-third. 

In question B (4) brother B was not designated and hence cannot 
take as against designated beneficiaries. Sister D and brother A share 
the gratuity equally. 

The answer to question C is in the affirmative. See the answer to 
the primary question. 
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In the primary question one person intended by the service member 
to share in his gratuity could not do so because of that person’s death. 
In question D one person intended by the service member to share in 
his gratuity cannot do so because he was not eligible for designation. 

Accordingly, question D is answered in the affirmative. 


[B-131206] 


General Average—Legal Services Procured by Vessel 
Owner—Government Cargo—Contribution in Salvage 
Claims 


Legal services which are procured by a vessel owner and rendered for the gen- 
eral benefit of ship and cargo, including Government cargo, in the settlement of 
a salvage claim may be considered as a proper expense item for contribution by 
the Government under general average, notwithstanding that the Government 
has its own legal staff. 


The value of the legal services rendered by United States Government attorneys 
in the settlement of salvage claims for the general benefit of ship and cargo should 
be reflected as a general average expense for which the Government cargo 
interest will receive a credit while the other cargo interests will be made to 
contribute. 


To the Secretary of the Navy, April 26, 1957: 


Our Office is in receipt of a letter dated March 20, 1957, from the 
Counsel, Military Sea Transportation Service, Department of the 
Navy, enclosing a statement of general average submitted by Marsh 
& McLennan, Inc., general average adjusters, on behalf of American 
Export Lines, Inc., and accompanying invoice for general average 
contribution in the amount of $27,540.38 and requesting a decision of 
our Office concerning certain charges therein, 

The claim represents the general average contribution on Depart- 
ment of Defense cargo aboard the S. S. Exporter for expenditures 
made for general average purposes in connection with the stranding 
of the vessel on February 6, 1952, as provided for under Shipping 
Contract No. MST-80. Counsel for MSTS contends that a good claim 
in general average lies against the Government and that the various 
items of expense for which claim is made in general average are 
reasonable and proper with the exception of the claim for contribu- 
tion for attorney’s fees. It is stated that the vessel owner expended 
approximately $18,000 for attorney’s fees and allied costs in an attempt 
to reduce the salvage claim against the vessel and cargo and that the 
Government’s contributory share is approximately $6,000. 

In compliance with Comptroller General’s decision B-121169, dated 
June 15, 1955, 34 Comp. Gen. 676, requiring the submission to the 
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General Accounting Office for decision of all previously unresolved 
questions of law, the submission is made to secure a precedent deter- 
mination on the question of the propriety of contributing to the vessel 
owners expenditures for attorney’s fees under these circumstances. 

The salvage services in the instant case were rendered by the French 
Navy under a contract of assistance in which no specific remuneration 
was set out but which remuneration was to be settled by mutual 
agreement between the parties or in accordance with the Brussels 
Convention of 1910 or French Law. Since no agreement could be 
effected between the parties as to the amount of salvage, the award 
was fixed by litigation in the French court, which, in the instant case, 
resulted in a reduction of the salvage claim to $97,687.52 from the 
original demand of the salvor of nearly $348,000. Consequently the 
amount of cargo contribution with respect thereto was similarly 
reduced. 

Generally, salvage claims are fixed upon considerations other than 
the mere value of the services rendered in order that the salvor may 
be compensated in an amount calculated to cover the amount of all the 
risks involved in the salvage operation, i. e., loss of payment in case of 
an unsuccessful salvage operation, and/or loss of salvage vessel, or 
equipment. Since all the risk factors cannot be ascertained until after 
the salvage operation is completed, salvage claims are usually fixed 
after the salvage operation has been completed by negotiation and 
agreement, by arbitration, or by court action. Manifestly legal serv- 
ices are necessary in the settlement of these claims and the cost of such 
legal services are properly to be regarded as part of, or incident to the 
salvage claim and consequently would be allowable as a proper expense 
under general average. 

Customarily expenses of general average and salvage are incurred 
by the vessel owner for the account of ship and cargo. Therefore, 
legal services procured by the vessel owner and rendered for the gen- 
eral benefit of ship and cargo in the settlement of a salvage claim in 
general average would constitute such services as a proper item for 
contribution under general average by the Government notwithstand- 
ing the Government has its own legal staff available for assistance in 
these matters. However, should the service of attorneys of the United 
States Government be utilized in the settlement of salvage claims for 
the benefit of all interests involved, the value thereof should be in- 
cluded in the expenses under general average for which contribution 
will be made, and reflected as a credit to the Government cargo interest. 
The question presented by Counsel, MSTS, is answered accordingly. 
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[B-128701] 


Postal Employees—Correction of Erroneous Conversion Ac- 
tions—Saved Pay—Salary Adjustments 


The entrance salary step restriction for temporary postal employees in section 
503 of the Postal Field Service Compensation Act of 1955 is applicable to tem- 
porary employees who were on the rolls on December 2, 1955—the day prior to 
the effective date of the act—however, this restriction should not be construed 
to defeat tie employee's entitlement to the salary savings provision of section 
504 and the conversion requirements of section 304 (b) of the act. 36 Comp. 
Gen. 232, modified. 


Postal employees who were on the rolls on December 3, 1955—effective date of 
the Postal Ficld Service Compensation Act of 1955—and who have appealed 
incorrect position conversion and salary adjustment actions prior to February 1, 
1956—the terminal date fixed by regulation for appeals—are entitled to have 
the incorrect action changed retroactively ; however, if the employee’s appeal is 
initiated after February 1, 1956, the corrective action may only be effective 
prospectively. 36 Comp. Gen. 232, modified. 


An acting second-class postmaster who, as result of an appeal of an erroneous 
conversion action after February 1, 1956, is determined to be entitled to a higher 
rank may receive the compensation of the higher rank from the effective date of 
the corrective action at the step he would have received had he originally been 
properly ranked, even though he constructively is assigned to a lower step. 


An acting second-class postmaster who was originally placed in level 8 but who, 
on appeal after February 1, 1958, was reduced in rank to level 7, should be 
assigned constructively to step * of level 7 and receive prospectively the higher 
of the two rates between which his “‘saved rate” of compensation falls. 


An acting second-class postmaster who was properly converted constructively to 
step 1 of level 7 and paid at adjusted step rate of $5,150 and who is assigned to 
a post office which, as result of changes in postal receipts, is raised to level 8 
should be promoted effective July 1, 1956—beginning of fiscal year—to level 8 at 
the basic salary rate of $5,570, the lowest step which would exceed the level 7 
adjusted rate by an amount not less than $360 a year. 


In case acting second-class postmasters are changed to lower levels by reason of 
a re-evaluation of postal receipts, the temporary postmaster should be con- 
structively assigned to step 1 of the lower level in accordance with section 503 
of the Postal Field Service Compensation Act of 1955, and the salary rate fixed in 
accordance with section A.4.a of the compensation regulations issued by the Post 
Office Department. 


A temporary postal employee who is acting during a vacancy of the postmaster 
in a fourth-class post office which is advanced to the category $1,300—$1,499.99 
by reason of increased receipts should be constructively assigned to the entrance 
step of the higher category on July 1, 1956 and paid at the lowest step rate which 
is higher than his basic salary at the end of the preceding fiscal year. 


The salary savings provision in section 504 of the Postal Field Service Compen- 
sation Act of 1955 is inapplicable to basic salary changes required on July 1, 1956, 
as result of the reduction of a post office because of decreased receipts. 


Postal Transportation Service employees who had attained salary rates in excess 
of step 4 of level 5 on or before December 3, 1955—the effective date of the Postal 
Field Service Compensation Act of 1955—are entitled to the salary savings pro- 
visions in section 504 and the compensation adjustment provisions of section 304 
of the act. 


Postal conversion correction actions which are made after February 1, 1956, and 
which involve either the reallocation of the position to a higher salary level or 
the adjustment of the postal »mployee incumbent's basic salary to a higher step 
are not to be regarded as promotions within the meaning of section 502 (a) 
of the Postal Field Service Compensation Act of 1955. 








748 DECISIONS OF THE COMPTROLLER GENERAL [86 


A postal employee who is qualified by reason of higher level service during a 
45-day absence of his supervisor on sick leave and who again relieves the super- 
visor for an additional five days while the supervisor is absent on compensatory 
time is not entitled to increased pay regardless of the number of days served 
during the compensatory period. 


To the Postmaster General, May 2, 1957: 


On March 22, 1957, your reference file 800, the Deputy Postmaster 
General requested that we reconsider our decision of September 25, 
1956, B-128701, 36 Comp. Gen. 232, concerning some situations which 
have arisen under the Postal Field Compensation Act, Public Law 68, 
69 Stat. 88,39 U.S.C. 951. The principal points requested to be re- 
viewed are (1) whether section 503 of the act, 39 U.S. C. 993, is appli- 
cable only to temporary appointments made on or after December 3, 
1955, and (2) whether the conversions under section 304, 39 U. S. C. 
974, at least of employees on the rolls December 2, 1955, could be made 
only on December 3, 1955. If we adhere to our decision of September 
25 on points (1) and (2), the Deputy Postmaster General further 
asked whether the decision is equally applicable to all temporary em- 
ployees on the rolls December 2, 1955. 

Our decision of September 25 largely concerned your Department’s 
pay regulations contained in Regional Circular No. 145 of March 28, 
1956, implementing the act’s conversion rules and the effective date 
thereof, particularly in the case of acting postmasters of first, second, 
and third class post offices. 

Section 810 of the act, 39 U. S. C. 951 note, authorized you to pre- 
scribe the dates on which the provisions thereof shall take effect— 
excepting certain provisions not involved here. The act so having 
been placed into effect December 3, 1955, our decision of September 25 
construed section 503 literally as applying only to each temporary 
employee who “is hired” on or after December 3, 1955. We recognize, 
however, that one of the main purposes of the act is to correct in- 
equities in the prior compensation rates and the classification of post- 
masters’ and postal employees’ positions. Hence, section 503 need not 
be so construed as to defeat other express provisions of the corrective 
legislation. In that respect, as the Deputy Postmaster General sug- 
gests, we properly should consider the intent of the legislation as ex- 
plained on page 29 of House Report No. 728, regarding section 402 of 
the bill (S. 2061) which became Public Law 68. 

Under section 402, 39 U. S. C. 982, as under the prior laws relating 
to the postal service, an employee’s temporary service in a position may 
not earn him step increase advancements unless such service is continu- 
ous to the date he is appointed to a position of unlimited duration. 
Also, as similarly provided in prior statutes, section 503 of Public 
Law 68 provides that a temporary employee who is hired for continu- 
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ous service of one year or less shall be paid the entrance step rate in the 
salary level of the position to which he is temporarily appointed. 
However, action under such restrictions nevertheless is subject also 
concurrently to section 504 prohibiting reduction of the salary rates of 
employees on the rolls December 2, 1955, as well as to the conversion 
requirements of section 304 (b) which provides that, upon conversion 
of a temporary incumbent’s position to the PFS schedule, the incum- 
bent’s salary rate of December 2, 1955, shall be adjusted to an appro- 
priate basic step of his assigned salary level under the PFS schedule in 
accordance with whichever subsection, 304 (b) (1), (2), (3), or (4), 
39 U. S. C. 974 (b) (1), (2), (3), (4), pertains thereto, effective 
December 3, 1955. Section 201 (d) of the act implies that the con- 
versions and pay adjustments tentatively effected as of December 3, 
1955, be correct on their face and that the compensation paid there- 
under be not disturbed. If upon an appeal, however, prior to Feb- 
ruary 1, 1956, it develops that the conversion and adjustments were in 
fact incorrect, they may be corrected retroactively. B-126780, March 
12, 1956. On the other hand by virtue of section 201 (d), 39 U. S.C. 
961 (d), and your regulations under the act, if an employee’s appeal 
be initiated after February 1, 1956, corrective action would be for 
prospective application. The foregoing conclusions accordingly 
modify our decision of September 25, 1956, to the extent indicated 
herein. 

We now proceed to the specific cases and further questions for de- 
cision, Which will be considered in the order as presented by the 
Deputy Postmaster General. The first case is that of an acting second 
class postmaster “A” who was serving at the rate of $5,056 per annum 
on December 2, 1955. His position ranking December 3, 1955, at level 
7 (entrance step of which is $4,530 per annum) was faulty and upon 
appeal after February 1, 1956, was correctly ranked at level 8 (entrance 
step, $4,890 per annum). In light of the conclusions hereinabove, 
such acting postmaster may retain the compensation he received under 
the initial ranking but upon the effective date of the corrected ranking 
he becomes entitled to the step 2 rate ($5,060 per annum) of level 8. 
See section 304 (b) (3). Such conversion adjustments for pay pur- 
poses are proper even though he constructively is assigned to a lower 
step. This constitutes an affirmative answer to the specific question la 
(1) and renders it unnecessary to answer subparts la (2) and (3). 

As to acting second class postmaster “B” serving at $5,056 per annum 
on December 2, 1955, the letter states he originally was placed in level 
8 but, upon appeal after February 1, 1956, was reduced in ranking 
from level 8 to level 7. In accordance with sections 503 and 402 he 
should be assigned constructively to step 1 of level 7, but be paid 
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prospectively at the higher of the two scheduled PFS rates between 
which his “saved rate” of $5,056 falls. Section 304 (b) (3). There- 
fore question 1b (1) is answered in the affirmative. 

Question 1c concerns acting second class postmasters (level 7, 
“saved” rate of $5,056) whose assigned salary levels are changed after 
December 3, 1955, because of change in gross postal receipts and other 
service factors not involving erroneous conversion actions on Decem- 
ber 3, 1955. The departmental view is that, upon the re-evaluation 
of such second class office upward from level 7 to level 8, the acting 
postmaster should be assigned step 1 of level 8 (disregarding his tem- 
porary service credits) and, if he receives a regular appointment there- 
after, he would be converted to step 2 of level 8 under item A.6.a of 
Regional Circular No. 145. 

Under the act (section 801), 39 U. S. C. 1031, post offices are to be 
divided into appropriate classes at the beginning of each fiscal year 
based upon their gross annual receipts during the preceding calendar 
year. For purposes of the presented question we will assume the act- 
ing postmaster’s position was properly converted December 3, 1955, 
constructively to step 1 of level 7 under section 503 and that his “saved” 
rate of $5,056 was properly adjusted under section 304 (b) on that 
date to the basic step rate of $5,150 in level 7. If those assumptions 
be correct sections 801 and 502 (a) would require that the acting post- 
master be promoted effective July 1, 1956, to level 8 at the basic salary 
rate of $5,570 per annum, the lowest step of level 8 which would exceed 
his level 7 adjusted rate by an amount not Isss than $360 per annum, 
the difference between the entrance steps of levels 7 and 8. Question 
1c (1) is answered accordingly. 

Question le (2) concerns those acting second class postmasters whose 
re-evaluated offices are reduced from level 7 to level 6, solely as a result 
of a decrease in gross receipts. Thus, since the “saved” rate rule of 
section 504 generally is not involved in personnel changes or post 
office reorganizations after December 3, 1955, it may be that both sec- 
tion 503 of the act and item A.4.a of Regional Circular No. 145 should 
be considered when an acting postmaster is changed to a lower level 
because of a re-evaluation of his office’s receipts. Section 503 would 
require that the temporary postmaster be constructively assigned to 
step 1 of the lower level; however his salary rate would be fixed under 
item A.4.a—the result being that step 7 of level 6 ($5,030 per annum, 
the highest basic step rate thereunder) would apply in such case. 

As to acting postmasters during vacancies at fourth-class offices, 
the letter states they are treated as though they are temporary em- 
ployees the same as other acting postmasters and paid at the step 1 
rate of the applicable category under the FOS schedule. It is stated, 
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however, the employees involved are not those who perform fourth- 
class office duties pursuant to section 303 (d) of Public Law 68. The 
specific cases and questions numbered 2 concern acting fourth-class 
postmaster “C” whose post office on December 2, 1955, was in the 
$1,100-$1,299.99 category then in effect and he was being paid a salary 
of $2,644 per annum. On December 3, 1955, the post office rank was 
assigned to the $900-$1,299.99 category under section 303 (a) of 
Public Law 68. The employee's “saved” salary rate is $2,644. Our 
conclusions hereinabove concerning the concurrent application to the 
PFS positions of both sections 503 and 304 are equally applicable 
to acting postmasters of the fourth-class. Applying that conclusion 
here would indicate the step rate of $2,689 should have been the 
adjusted rate of such acting postmaster “C” effective as of December 
3, 1955, until changed under other provisions of law. Therefore 
when, as the letter says, a fourth-class office is advanced on July 1, 
1956—based on the previous year’s receipts—to the present $1,300- 
$1,499.99 category the “saved” rate of $2,644 on December 3, 1955, no 
longer applies. Such temporary incumbent on July 1, 1956, should 
have been assigned constructively to the entrace step of the higher 
‘ategory and shall be paid at step 4 of the higher category ($2,766 
per annum), the lowest step rate which is higher than his basic salary 
at the end of the preceding fiscal year, as provided in section 303 (b), 
59 U.S. C. 973 (b). Questions 2a and 2b.1 are answered accordingly. 

Question 2b.2 relates to a fourth-class office which is reduced to 
the $600-$899.99 category because of decreased receipts. The “saved” 
rate rule of section 504 does not apply to the basic salary changes 
required on July 1, 1956. However, the fourth-class acting postmaster 
would be assigned constructively to step 1 of the lower category but 
shall not be paid above the maximum step thereof as provided in 
item A.4.a. of the cited regulations. 

The third case and question concerns substitutes in the Postal Trans- 
portation Service whose salary rates were placed under the PFS 
schedule effective December 3, 1955. The exceptions in section 401 (a) 
and (c) prohibiting automatic step-increase advancements beyond 
step 4 of the PFS-5 level apply on and after December 3, 1955, only 
to those Postal Transportation Service substitute employees who other- 
wise might thereafter have earned the fifth step increase in a PFS-5 
position “as a distribution clerk in a railway or highway post office.” 

The question numbered 3 presupposes a negative answer to the fore- 
going “point (1).” However, we.concluded there that section 503 
does apply to temporary employees whose positions were converted 
to the PFS schdule on December 3, 1955. While section 401 (c) pre- 
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cludes certain step-increase advancements beyond step 4 of level 5 
which otherwise might have accrued after December 3, 1955, it does 
not expressly or impliedly rule out the application of the provisions 
of sections 504 (a) and 304 (b). Accordingly, those PTS em- 
ployees—including substitute PFS-5 distribution clerks—who had 
attained salary rates in excess of step 4 of level 5 on or before Decem- 
ber 3, 1955, are entitled to the benefits of sections 504 and 304. 

In the light of the determination that December 3, 1955, is the only 
conversion date under section 304 applicable to employees (temporary 
or not) on the rolls December 2, 1955, the Deputy Postmaster Gen- 
eral’s question 4 is whether section 502 (a) applies in the cases of 
re-evaluations upward, either because of appeals filed after February 
1, 1956, or because of subsequent management determinations that 
the original evaluation (December 3, 1955) was in error. In that 
connection the letter states the Department thus far has not made 
adjustments retroactively in the compensation of temporary employees 
on the rolls December 2, 1955, except that a field office did convert 
some temporary employees as of December 3, 1955. As indicated 
hereinabove, our view is that December 3, 1955, is the only “con- 
version” date applicable to all employees (including temporary) on 
the rolls December 2, 1955. Although section 503 precludes the actual 
payment of step increases of salary to a temporary employee prior to 
the date he receives an appointment of unlimited duration, section 
503 does not preclude the payment of his “saved” rate (section 504 
(a)) adjusted to the appropriate step within the salary level of the 
applicable schedule to which his position of December 2, 1955, is 
required to be converted by virtue of section 304. However, even 
though a correction after February 1, 1956, of a conversion made on 
December 3, 1955, involves either the reallocation of the position to 
a higher salary level or the adjustment of the incumbent’s basic salary 
to a higher step rate, we would not regard such administrative actions 
as a “promotion” within the meaning of section 502 (a). 

The Deputy Postmaster General also requests our decision con- 
cerning the application of section 204 (b) in the case of an employee 
(level 4, step 1) who, during the calendar year, relieves his super- 
visor (level 7) while on sick leave for 45 days, 15 days of which are 
compensable at the higher level rate. Subsequent to the supervisor’s 
return from the sick leave, the employee again relieves the supervisor 
an additional five days while he is absent on compensatory time under 
section 603, 10 U.S. C. 1003. As explained in House Report No. 728, 
page 19, under the exception in section 204 (b), 39 U. S. C. 964 (b), 
when an employee serves in relief during the compensatory time of 
a supervisor “there will be no increase in pay regardless of the number 
of days the employee serves in that capacity.” 
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The specific sentence of our decision of September 25, to which the 
Deputy Postmaster General refers, is not to be construed as authoriz- 
ing payment of the higher level rate. The question is answered 
accordingly. 

The foregoing appears to supply the answers needed on the general 
questions and on the questions in the presented examples. 


[B-130608] 


Military Personnel—Travel Status—Concurrent Mileage and 
Per Diem Payments—Prohibition 


The mileage allowance which is authorized for members of the uniformed 
services, in section 303 (a) of the Career Compensation Act of 1949, is one of the 
mutually exclusive methods of payment for travel and is intended to cover 
expenses of temporary lodging, etc., and, therefore the payment of mileage and 
per diem for the same day, even though not for the same part of the day, is 
precluded. 


To the Secretary of the Army, May 2, 1957: 


Further reference is made to your letter of February 4, 1957, from 
the Assistant Secretary of the Army (Manpower and Reserve Forces), 
requesting a decision on the following question : 

May the Secretaries amend the Joint Travel Regulations to authorize the 
payment of mileage and per diem on the same day provided that payment is not 
made on both bases for the same fraction of a day? 

Authority for the payment of travel and transportation allowances 
to members of the uniformed services is contained in section 303 (a) 
of the Career Compensation Act of 1949, 63 Stat. 813, 37 U. S. C. 
253 (a), as amended by 70 Stat. 275, 37 U. S. C. 253, which provides 
that: 

* * * The travel and transportation allowances which shall be authorized for 
each type of travel shall be limited to one of the following: (1) Transportation 
in kind, reimbursement therefor, or a monetary allowance in lieu of cost of 
transportation at a rate not in excess of 7 cents per mile based on distance 
established or to be established over the shortest usually traveled routes, in 
accordance with mileage tables prepared by the Chief of Finance of the Depart- 
ment of the Army under the direction of the Secretary of the Army; (2) Trans- 
portation in kind, reimbursement therefor, or a monetary allowance as provided 
in (1) of this sentence, plus a per diem in lieu of subsistence not to exceed 


$12.00 per day; or (3) a mileage allowance of not exceeding 10 cents per mile 
based on distances established pursuant to existing law: * * * 


As pointed out in our decision of March 6, 1957, B-130599, to the 
Secretary of the Army, the effect of the provision in section 303 (a) 
of the Career Compensation Act requiring that travel and transpor- 
tation allowances which shall be authorized for each type of travel 
“Shall be limited to one of” the three methods there listed, is to au- 
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thorize three mutually exclusive methods—except that (1) is included 
in (2)—of reimbursing members for expenses incurred in the perform- 
ance of travel directed in competent orders. Since the furnishing of 
transportation in kind is authorized only in methods (1) and (2), it 
seems reasonable to conclude that payment of mileage under (3) was 
intended only in cases where a member travels at personal expense. 

The regulations issued under provisions of law in effect prior to 
enactment of the Career Compensation Act generally provided for 
payment of per diem within the United States on a flat daily basis. It 
was held in our decision dated June 24, 1943, B-31588, and other 
decisions, that the statutory provisions then in effect authorizing the 
prescription of per diem for travel instead of mileage could not be 
regarded as reasonably contemplating a mixture of the two during 
the same travel status period. Following that rule, the Joint Travel 
Regulations (paragraphs 4151, 4201-1, and 4208) currently prohibit 
the payment of mileage and per diem for travel performed on the 
same day. 

Like the prior similar statutes section 303 (a) of the Career Com- 
pensation Act clearly does not authorize the payment of both mileage 
and per diem to members for the same travel status period. Under 
that section the administrative regulations authorized to be issued 
must limit a member’s right to one of the listed travel allowances. 
The current regulations generally provide that per diem shall be 
paid under orders directing temporary duty whereas a right to mile- 
age may arise incident to a permanent change of station. But irre- 
spective of the type of duty incident to which a right to mileage 
accrues and notwithstanding that it is computed on the basis of so 
much per mile, the law does not provide, nor does it appear that the 
drafters of it reasonably could have contemplated, that the mileage 
allowance was designed to cover only the expenses of travel which are 
incurred up to and including the last mile of travel. It would seem 
apparent that the Congress was aware that temporary lodging and 
meals might have to be utilized on the day of arrival at a station in a 
mileage status even though that station is his new permanent station. 
Thus, it is our view that the mileage allowance authorized as one of 
the mutually exclusive methods of payment for travel of members 
must have been understood to be sufficient to cover the expense of 
using temporary lodging, etc., at least for the day of arrival at a 
permanent station. In such circumstances, payment of per diem for 
any part of that day would not be authorized. 

Accordingly, the submitted question is answered in the negative. 
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Military Personnel—Court-Martial Sentences—Pay Forfei- 
tures—Absences Without Leave—Concurrent Forfeitures 


Nonpay status periods (absence without leave, etc.) of armed forces members 
who are sentenced by court-martial to partial forfeitures of pay for specific 
periods are require. to be excluded in the computation of forfeiture period. 


In computing pay forfeitures as the result of two court-martial sentences which 
overlap, the amount specified in each sentence is forfeited for the particular 
period in each sentence; and if the total amount of the forfeitures during any 
period the sentences run concurrently exceeds the two-thirds limitation, only 
two-thirds of member's pay is forfeited during the period and after the con- 
current period, pay is forfeited under the remaining sentence at the rate and 
for the time specified. 


To the Secretary of Defense, May 3, 1957: 


Further reference is made to letter of February 6, 1957, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
on two questions, set forth in Military Pay and Allowance Committee 
Action No. 168, relating to court-martial forfeiture of pay. 

The first question is as follows: 

1. In the case of a member of the armed forces who is sentenced by a court- 
martial to partial forfeiture of his pay for a specific period and who is in a non- 
pay status (absent without leave, absent from duty as a result of disease due to 
alcohol in confinement beyond ETS, ete.) for all or a portion of such period, 


should the period during which the member is in a non-pay status be excluded ir 


computing the period during which the member's pay is forfeited pursuant to the 
court-martial sentence? 


In our decision to you dated August 3, 1956, 36 Comp. Gen. 79, it 
was concluded that a court-martial sentence of forfeiture of pay re- 
sults in a loss of entitlement to pay in the amount of the forfeiture and 
that, since paragraph 126h (2) of the Manual for Courts-Martial, 
United States, 1951, provides that a forfeiture “applies for the number 
of months or days expressly stated,” a forfeiture cannot extend beyond 
the period of forfeiture fixed by the sentence. However, we were not 
asked and consideration was not given to the question whether a pe- 
riod of forfeiture specified in a court-martial sentence runs on a cal- 
endar basis in all cases or whether it may be tolled by action of the 
member concerned which results in his being in a nonpay status. 

The forfeiture of a portion of a member’s pay for a specified period 
upon court-martial conviction of an offense is punishment for the 
commission of such offense and a forfeiture can be effective as punish- 
ment only while the member concerned is in a pay status. Hence, 
it would seem that the applicable provisions of law should be viewed 
as contemplating the exclusion of the time a member is in a nonpay 
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status in computing the period covered by the sentence of forfeiture 
unless, of course, the language used requires a contrary conclusion. 
It is reported that the Judge Advocate General of the Army has con- 
cluded that periods in a nonpay status resulting from absences with- 
out leave, etc., should be excluded in computing the period a forfeiture 
is to run. That view does not seem inconsistent with the provision 
in paragraph 126h (2) of the Manual for Courts-Martial that the 
sentence of forfeiture applies “for the number of months or days ex- 
pressly stated.” That provision seems to have been included in the 
Manual to make sure that a sentence of forfeiture was not enlarged 
or extended. However, the exclusion of days when the member is in 
a nonpay status does not result in adding to or extending the for- 
feiture. On the contrary, the exclusion of such days permits the 
sentence to be effective as a forfeiture for the number of days covered 
by the sentence. 

Question 1 is answered in the affirmative. 

Question 2 is as follows: 

2. If a member under court-martial sentence to forfeit a portion of his pay 
for a specified period is, during that period, again sentenced by a different court- 
martial to forfeit another portion of his pay for an additional period, and if 
the two sentences overlap to such an extent that both cannot be satisfied without 
exceeding the two-thirds maximum which can be forfeited, should either of the 
periods covered by the sentences be extended for a time sufficient to satisfy both 
sentences? 

When two court-martial sentences decree partial forfeitures of pay 
for periods which run concurrently, the maximum punishment by way 
of forfeiture of pay to which the member is subject at any time is fixed 
by the two-thirds limitation provided in Articles 19 and 20 of the 
Uniform Code of Military Justice, 10 U. S. C. 819, 820, and para- 
graph 126h (2) of the Manual for Courts-Martial. The amount 
stated in each sentence is forfeited only for the specified period men- 
tioned in each and if the total amount of forfeitures during any period 
the sentences run concurrently exceeds the two-thirds limitation, only 
two-thirds of the member’s pay is forfeited during such period. After 
the concurrent period has expired, pay is forfeited under the one re- 
maining sentence only at the rate and for the time remaining in that 
sentence. 

Question 2 is answered in the negative. 
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Military Personnel—Subsistence—Per Diem—Temporary 
or Permanent Duty 


A duty assignment of members of the uniformed services for a period in excess 
of five or six months may not reasonably be considered as temporary duty for 
payment of per diem. 


The assignment of members of the uniformed services to Antarctica incident to 
Operation “Deepfreeze II” for an 18-month period is far in excess of the duration 
which reasonably may be considered temporary for payment of per diem. 


To the Secretary of the Navy, May 3, 1957: 


Reference is made to letter dated March 16, 1957, from the Assist- 
ant Secretary of the Navy (Financial Management), requesting de- 
cision as to the legality of paying per diem allowances to Navy 
personnel incident to the performance of duty in Antarctica in 
connection with Operation DEEPFREEZE II. 

It is stated that members participating in Operation DEEP- 
FREEZE IT have been directed to Antarctica by competent orders 
indicating temporary duty for a period of 18 months, upon the com- 
pletion of which they are to return to their permanent duty station 
located at Davisville, Rhode Island. Instructions in ALNAV 3, 
dated February 15, 1956, indicated that permanent change of station 
orders were to be issued to cover such assignment. A copy of orders 
of the type issued to the personnel participating in the operation was 
not furnished. While doubt is expressed as to whether the personnel 
in question might be considered as in a travel status because of the 
prolonged period involved, it is suggested that an affirmative con- 
clusion to the question is indicated in the view expressed in our de- 
cision of September 1, 1953, B-115213 (33 Comp. Gen. 103), in which 
the terminable feature of a duty assignment there involved was held 
to be indicative of its temporary nature. Also, there were noted as 
factors in the determination to administer the operation on a tem- 
porary duty basis the fact that the costs of transportation of depend- 
ents, dislocation allowances, and shipments of household effects that 
would be payable were the operation conducted on a permanent change 
of station basis would probably offset the per diem allowances payable 
on the temporary duty basis. You indicate that the temporary duty 
basis would offer more satisfaction to the members involved in the 
mission in that the necessity for disrupting their families, with the 
attending inconveniences, broken school years, and expenses would be 
removed. 
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Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, 37 U. S. C. 253, expressly authorizes the payment of travel 
allowances to members of the uniformed services when in a travel 
status away from their designated posts of duty “regardless of the 
length of time away from such designated posts of duty.” Such pro- 
visions, however, have not been considered to cover cases involving 
orders that direct the performance of duty, though designated as 
temporary duty, where its foreseeable duration extends beyond rea- 
sonable temporary duty limitations. If a member’s immediate duty 
assignment extends beyond that point, it becomes his paramount 
assignment—his permanent duty assignment—and the one indicated 
as that which he should resume or assume upon its completion becomes 
so remote that it loses its characteristics of being his basic duty assign- 
ment. Where such circumstances occur, it is concluded that the orders 
in fact direct a permanent change of station from the beginning. 

Whether an assignment to a particular duty station is temporary 
or permanent is a question of fact and is for determination from a 
consideration of the orders under which the assignment is made and 
of the character of the assignment itself, particularly with reference 
to such items as its duration and the nature of the duty. By defini- 
tion, the word “temporary” is a term of limitation which indicates 
a period of short duration and transitory nature. It has been so used 
with reference to temporary duty assignments. 24 Comp. Gen. 667. 
Administrative regulations have directed that change of duty orders 
should be issued when duty for a period of five months or more at 
one place is contemplated. See, for example, BuPers-BuSandA Joint 
Letter 51-229, dated March 16, 1951. It is not believed that a duty 
assignment for a period in excess of five or six months reasonably 
could be considered to be of the short duration contemplated by such 
term. The terminable nature of the duty assignment involved in the 
decision of September 1, 1953, to which you referred, was considered 
to be indicative of a temporary assignment only because that feature 
distinguished it from the indefinite time element ordinarily associ- 
ated with permanent duty assignments. It was not intended to convey 
the impression that such feature would indicate a temporary duty 
assignment in a case where the termination date set in the orders 
established a duty period prolonged to a point where other considera- 
tions required a determination that the assignment was permanent 
in nature. 

Because the 18-month period involved in the duty assignments in 
question far exceeds that which reasonably might be considered as 
within temporary duty limitations, it is concluded that such assign- 


ments are not temporary assignments for which the payment of per 
diem is authorized. 


=_— | fa ont ——t +. 








36 


t. 





Comp.Gen.] DECISIONS OF THE COMPTROLLER GENERAL 759 
[B-131528} 


Contracts—Changes in Government Invitations—Notice to 


Bidders 


The publication in the Federal Register of a regulation which would affect the 
number of bidders likely to be interested in a previously issued invitation and 
the anticipated bid prices, without furnishing prospective bidders information 
concerning the regulation as an amended term or condition of the invitation, 
makes the Government’s offer invalid and precludes an award on the basis of 
the original invitation as revised by the published regulation. 


A mineral lease award which was not made on the basis of the terms of the 
offer, due to the fact that subsequent to the invitation a regulation published 
in the Federal Register eliminated the minimum expenditure requirement from 
mineral leases, should be canceled. 


To the Secretary of the Interior, May 3, 1957: 


Reference is made to a letter dated April 16, 1957, from your 
Administrative Assistant, requesting an advance decision as to the 
legality of the award of phosphate lease Arizona 013445 purportedly 
made on December 11, 1956, by the Manager of the Land Office, 
Phoenix, Arizona, in favor of the Calazona Fertilizer Company, 
pursuant to the Mineral Leasing Act of February 25, 1920, 41 Stat. 
437, as amended, 30 U. S.C. 181, et seq. 

It appears that on October 16, 1956, your Phoenix Land Office 
Manager, acting pursuant to the provisions of 30 U. S. C. 211, and 
the then current regulations promulgated by the Secretary of the 
Interior thereunder, published a lease offer of Government-owned 
phosphate lands scheduled to be sold on December 6, 1956. Copies 
of the notice and a detailed statement of the terms and conditions of 
the proposed sale were immediately forwarded to prospective bidders 
who, at the same time, were expressly notified that detailed statements 
of the terms of the sale or lease could be obtained in the Manager's 
office. The statement which accompanied the Manager’s notice of sale 
read, in pertinent part: 

Minimum expenditure: A minimum expenditure of $25,000 on or for the benefit 
of the leased lands for Unit 1, and $75,000 for Unit 2, of which sum not less 


than one-third shall be expended during each of the first 3 years of the leases, 
unless sooner expended. 


Authority for the above clause is contained in administrative regu- 
lations published in 43 C. F. R. 196.4, which, incidentally, were in 
effect at the time of issuance of the Manager’s notice on October 16, 
1956. 

By Circular No. 1965, issued October 19, 1956, by the Acting Secre- 
tary of the Interior, the phosphate lease regulations were amended 
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so as to delete the “minimum expenditure” requirement theretofore 
required in such leases. The contents of this circular were published 
in the Federal Register (21 F. R. 8217) on October 26, 1956. The 
original terms of sale, however, were not amended to conform with 
the new regulations, nor were copies of Circular No. 1965 forwarded 
to the prospective bidders. 

The sale was conducted on December 6, 1956, as scheduled, and the 
bid of the Calazona Fertilizer Company was the only one received. 
On December 11, 1956, the Land Office Manager at Phoenix declared 
the bonus bid of Calazona, in the amount of $5,000, to be the high 
bid, and that the lease would be offered to that company upon the 
basis of its accepted proposal. The following statement was incor- 
porated into the Manager’s decision : 

The high bidder is also advised that under the amended phosphate lease 
regulations, Circular 1965, sec. 126.4, the minimum expenditure as noted under the 
terms of sale and lease will not be required. 

On January 23, 1957, or prior to the issuance of a formal lease to 
the Calazona Fertilizer Company, a protest was filed by the Randall 
Mills Corporation against the award of a lease to the former company, 
on the grounds that the amendment of the phosphate lease regula- 
tions by Circular No. 1965 effected a material or substantial change in 
the published terms of sale, and consequently, the Phoenix Land 
Office Manager should have issued and delivered copies of the amended 
terms of sale to the prospective bidders, or otherwise should have 
notified them of the elimination of the “minimum expenditure” re- 
quirement. The protesting bidder further alleged that had it known 
of the elimination of the $100,000 minimum expenditure requirement 
under the proposed lease, it would have made a monetary cash bid 
for the offered lands substantially in excess of the Calazona bid. 

The eliminated requirement in 43 C. F. R. 196.4, that the phosphate 
leases to be issued by your Department contain a “minimum expendi- 
ture” provision unquestionably was a basic one which inevitably would 
affect the amount which prospective bidders might be willing to 
quote on lands offered for lease under the statute cited. 

The purposes of any statutory requirement for advertising and com- 
petitive bidding, such as that recited in 30 U. S. C. 211, is to afford 
prospective bidders the opportunity of competing upon a fair and 
equal basis, and, also, to assure to the Government the full benefits 
which reasonably may be expected to be derived from free and open 
competition. See United States v. Brookridge Farm, 111 F. 2d 461; 
18 Comp. Gen. 641, 643; zd. 117, 118; 13 id. 284, 286. Obviously, this 
objective could not be accomplished if, after advertising for proposals 
under certain well defined terms and conditions, the Government’s 
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agents could waive, to its prejudice, a material requirement of the 
original terms, and make an award upon conditions essentially dif- 
ferent from those advertised. See 17 Comp. Gen. 554, 558-559. 

While there may be instances wherein slight deviations may be per- 
mitted, or relatively unimportant requirements of Government invita- 
tions may be waived, we consistently have adhered to the rule that 
advertised requirements of the Government may be waived only when 
they do not affect the substance of a bid, or work a manifest injustice 
upon the other bidders. See 30 Comp. Gen. 179, 181-182. Not only 
would the basic requirement in the invitation that a minimum expendi- 
ture of at least $100,000 be made during the first three years of the 
proposed phosphate lease tend to decrease the amount of any proposal 
submitted in response to the Government’s original lease offer, but it 
also would tend to eliminate those bidders who might be unwilling 
to obligate themselves to invest the specified amount of capital for 
the development or improvement of the lands. 

Therefore, considering the importance of Circular No. 1965, and its 
impact not only upon the number of bidders likely to be interested, 
but also upon the bid prices reasonably to be anticipated, it would seem 
that its immediate publication and release to the prospective bidders 
as an amended term or condition of the proposed lease was a prerequi- 
site to any valid offering of Government-owned phosphate lands for 
lease under the terms of the revised regulations. 

It is fully realized, of course, that under the provisions of 49 Stat. 
502, 44 U. S. C. 307, the publication of regulations in the Federal 
Register ordinarily constitutes judicial notice of their contents. See 
Federal Crop Insurance Corp. v. Merrill, 332 U. S. 380, 384-385. 
Tlowever, since the revised regulation is silent as to its effect on out- 
standing offers of leases, and does not appear necessarily to constitute 
a prohibition against the inclusion of the previous requirements in 
leases thereafter to be awarded under outstanding offers, we do not 
feel that its publication constituted an automatic amendment of the 
terms of the offer of October 16. We express no opinion as to whether 
a valid acceptance might have been made on the stated terms of the 
offer, as no such acceptance was attempted, and one could not be 
implied from the terms of the acceptance as written. 

Accordingly, and since the award purportedly made on December 
11, 1956, in favor of the Calazona Fertilizer Company, was not made 
in accordance with the stated terms of the offer, the said award should 
be canceled forthwith as unauthorized. 


DECISIONS OF THE COMPTROLLER GENERAL 
[B-131309] 


Compensation—Removals, Suspensions, Etc.—Nonsensitive 


Position Restorations—Without Actual Reporting to Duty— 
Back Pay 


Former employees who are entitled to reinstatement because of improper re- 
moval from nonsensitive positions pursuant to the act of August 26, 1950, 5 
U.S. C. 22-1, but who would immediately resign, are entitled to back pay pursu- 
ant to section 6 (b) (1) or (2) of the act of August 24, 1912, as amended, (5 
U. S. C. 652 (b) (1) or (2)), on the official recording of their reinstatements 
without an actual return to duty. 


To the Secretary of the Air Force, May 6, 1957: 


The Assistant Secretary’s letter of March 27, 1957, refers to cases in 
which—consistent with the holding of the Supreme Court of the 
United States in Cole v. Young, 351 U. S. 536, and the memorandum 
of the Attorney General, subject : “Claims for Reinstatement by For- 
mer Federal Employees Dismissed under Executive Order 10450,” 
dated August 1, 1956—your Department anticipates that claims for 
restoration and back pay may be received from former emloyees who 
have been removed from nonsensitive positions under the provisions 
of the act of August 26, 1950, 64 Stat. 476, 5 U. S. C. 22-1, and Ex- 
executive Order No. 10450, but who now may not desire to return to 
duty in their positions. 

The letter reads in part as follows: 


Since most of the employees who have been restored resigned immediately 
following their restoration, it is likely that some of those who make claim for 
back pay at some future date will not desire to return to duty in their posiitons. 
In those cases where employees have moved to locations distant from the in- 
stallation at which they were employed, an actual return to the place of em- 
ployment requires the employees to incur considerable expense for the cost of 
travel as well as possible loss of time from their current employment. Under 
such circumstances employees who do not intend to return to their positions 
would prefer to resign without actually returning to the installation where they 
were employed, provided that the resignation would not prejudice their claim 
for back pay. 

The restoration of these employees is based on a procedural defect in their 
removal (i. e., the use of the wrong statutory authority) rather than on a finding 
as to the merits of the removal. The Attorney General in his memorandum cited 
above stated: “I believe that the claimant is entitled to be informed prior to his 
reinstatement that the department or agency head may initiate further removal 
proceedings in order that he may be afforded an opportunity at that time to 
determine whether he wishes reemployment or prefers to resign without preju- 
dice to his claim of back pay.” Although voluntary resignation of the employee 
at the close of business the day he is restored would spare the Government the 
cost that would be incurred if fu.ther removal proceedings were initiated, no 
advantage accrues to the Government by requiring the employee to physically 
return to duty for this one day. Constructive restoration and allowing this 
day to be charged to leave without pay not only spares the employee the expense 
and inconvenience of returning, but saves the Government the cost of salary for 
a day which in most cases would be nonproductive. 
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Based upon the foregoing circumstances our decision is requested 
on the following question : 

Is an employee who was improperly removed from a nonsensitive position 
under the procedures established by the Act of 26 August 1950 (64 Stat. 476, 
5 U. S. C. 22-1 et seg.) and Executive Order 10450 “reinstated or restored to 
duty” within the meaning of the Act of 10 June 1948 (63 Stat. 354, 5 U. S. C. 
652) so as to be entitled under the latter Act to back pay for the period of his 


suspension or removal if he resigns on the effective date of his restoration and 
does so without reporting for duty in person at the place of employment? 


| There is no doubt but that an individual otherwise within the 
purview of one of the back pay provisions of section 6 (b) of the 
act of August 24, 1912, as added by the act of June 10, 1948, 62 Stat. 
$55, 5 U. S. C. 652 (b), who is reinstated on the rolls of an agency 
after a period of unjustified or unwarranted removal and who actu- 
ally reports for duty is entitled to back pay as having been “reinstated 
or restored to duty,” even though his resignation be accepted as 
effective at the end of one day in a duty status. That is to say, the 
substantially immediate resignation does not nullify the reinstate- 
ment. Under the circumstances related in the quoted portion of the 
Assistant Secretary’s letter, we are of the opinion that neither the 
public interest nor the interest of the individual justifies a require- 
ment that the former employee actually report for duty when it is 
known in advance that he would immediately resign and the resig- 
nation would be accepted as tendered. Therefore, in this particular 
class of cases, where it is administratively determined that the indi- 
vidual concerned is entitled to reinstatement because of procedural 
error in the removal (36 Comp. Gen. 225), and the reinstatement is 
officially recorded, back pay may be allowed under section 6 (b) 
(paragraph (1) or (2), as appropriate) of the 1912 act, as amended, 
supra, 5 U.S. C. 652 (b) (1) or (2), without an actual return to duty. 
Whether the individual be continued in a leave-without-pay status 
for one day or longer following the reinstatement is immaterial—the 
critical event so far as concerns back pay being the reinstatement. 

The question quoted above is answered accordingly. 

Our decision also is requested on the question whether any employee 
whose removal or suspension was “unjustified or unwarranted” under 
the back pay provisions referred to herein would be considered as 
“reinstated or restored to duty” so as to be entitled to back pay for 
the period of his suspension or removal if he resigns on the effective 
date of his restoration and does so without reporting for duty in 
person at the place of employment. 

In view of the broad scope and apparently hypothetical nature of 
this last question, and having in mind the complexities which ex- 
perience has taught us are prone to occur in back pay cases, we do 
not believe it appropriate to undertake an answer to the question at 
thistime. C/.21 Comp. Gen. 83. 
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[B-131063] 


Military Personnel—Retired Pay Annuity Elections—Cor- 
rection 


A second annuity option election made by a member of the uniformed services 
after receipt of advice that the prior combination of options exceeded the 
maximum percentage of reduced retired pay permitted under section 4 (b) of 
the Uniformed Services Contingency Option Act of 1953 may be considered as 
a correction of an error in the first election rather than a modification of an 
election, and the correction action is effective from the date of the original 
election. 


An officer who, in correcting an erroneous annuity option election, designated 
options (3) and (4) under section 4 (a) of the Uniformed Services Contingency 
Option Act of 1953, but indicated an intention that his wife should receive an 
annuity of one-half of retired pay so long as she remains eligible and that similar 
amount should be paid to his children on termination of the wife’s annuity, 
may be considered as having elected an annuity payable to his wife and, on 
termination of her eligibility, an annuity payable on the basis of one-half of his 
reduced retired pay under options (3) and (4). 


An officer who, in correcting erroneous annuity option elections because they 
exceeded the maximum percentage of reduced retired pay permissible, desig- 
nated opinions (3) and (4) under section 4 (a) of the Uniformed Services 
Contingency Option Act of 1953 may be considered as having taken action con- 
sistent with the original election to provide an annuity payable to his wife and, 
upon termination of her eligibility, an annuity to his daughter on basis of one- 
half of his reduced retired pay under options (3) and (4) effective from the date 
of the original election. 


To L. A. Campbell, Department of the Navy, May 9, 1957: 


By letter dated March 11, 1957, the Office of the Judge Advocate 
General of the Navy forwarded here your letter of January 11, 1957, 
with enclosures, requesting an advance decision as to the validity 
of elections made by Rear Admiral Carl G. Drescher, retired, and 
Lieutenant Commander Wilson E. Harris, retired, U. S. Navy, under 
the provisions of the Uniformed Services Contingency Option Act 
of 1953, 67 Stat. 501, in the circumstances stated. 

Section 3 (a) of the Uniformed Services Contingency Option Act 


of 1953, 87 U. S. C. Supp. III 372 (a), provides that active members 
may elect— 


* * * to receive a reduced amount of any retired pay which may be awarded 
him as the result of service in his uniformed service in order to provide one or 
more of the annuities specified in section 4, payable after his death in a retired 
status to his widow, child, or children, if such widow, child, or children are 
living at the date of his retirement. * * * 


Such election may be made prior to completion of 18 years of service, 
or upon retirement for disability if sooner retired. Active members 
who had completed 18 years of service prior to the effective date of 
the act could so elect within one year. The terms of the election may 
be revoked or modified at any time prior to the active member’s re- 
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tirement but any modification or revocation so made will not be 
effective if he retires within five years after the date it is made. 

Section 3 (b), 37 U. S. C. Supp. III 872 (b), provides that retired 
members awarded retired pay prior to the date of the act may, within 
180 days after its effective date (November 1, 1953), elect to receive 
a reduced amount of retired pay in order to provide one or more of 
the annuities specified in section 4 “payable after his death to his 
widow, child, or children.” Such an election was irrevocable. Sec- 
tion 4, 37 U.S. C. Supp. IIT 373 (a), of the act provides: 


Sec. 4. (a) Under the conditions set forth in section 3, an active or retired 
member may elect one or more of the following annuities, payable under this 
Act, in such amount, expressed as a percentage of the reduced amount of his 
retired pay, as he may specify at the time of election, in amounts equal to one- 
half, one-quarter or one-eighth of the reduced amount of his retired pay. 

(1) An annuity payable to or on behalf of his widow, * * * 

(2) An annuity payable to or on behalf of his surviving child or children, * * * 

(3) An annuity payable to or on behalf of his widow and surviving chil- 
dren, * * * 

(4) An annuity payable under the same terms and conditions as specified in 
(1), (2), or (3), of this subsection, with the additional provision that no further 
deductions shall be made from the retired pay of the member commencing with 
the first day of the month following that in which there was no beneficiary who 
would have been eligible to receive, upon the death of the member, an annuity 
payable under the election made by him. 

(b) Where an active or retired member desires to provide more than one 
annuity, he may elect (1) and (2) of subsection (a) of this section, with or 
without the provisions of (4) thereof, but in no case may the combined amounts 
of the annuities exceed 50 per centum of the amount of his reduced retired pay. 


In decision 36 Comp. Gen. 325, 326-327, we said that the act— 


* * * contemplates that the benefits payable to survivors shall be financed wholly 
from deductions made from the retired pay of participating members and con- 
tains provisions designed to effect that purpose. Basically the act established 
a form of group insurance for the benefit of surviving spouses and children. The 
benefits payable to survivors are not gratuities but in effect represent insurance 
benefits purchased by the participating retired members through deductions from 
their retired pay. 

Section 4 (c), 37 U. 8. C. 873 (c), of the act provides that the amount of the 
deductions shall be computed in each individual case, as of the date of retirement 
in the case of an active member and as of the date of the election in the case 
of a retired member, by an actuarial equivalent method using as a basis appro- 
priate actuarial tables. Deductions may be made only on behalf of a child 
living at date of retirement or election, as appropriate, and the actuarial equiva- 
lent is determined as of that date with respect to the youngest child. 


In the case of Admiral Drescher, it appears that on March 11, 1954, 
he elected options (1) and (2) combined with option (4) with one- 
half of his reduced retired pay to be paid to his surviving widow upon 
his death, and one-half of such pay to be paid to his son and daughter, 
under 18 years of age. By letter dated April 14, 1954, the Bureau of 
Naval Personnel informed him that the combined total of options 
elected by him exceeded 50 percent of his reduced retired pay and 
furnished him with another election form to complete. On April 21, 
1954, Rear Admiral Drescher executed a second election form desig- 
nating options (3) and (4) with one-half of his reduced retired pay 
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to be paid to his widow until her remarriage or death and thereafter 
to his son and daughter. On September 1, 1956, when the officer 
retired, his children were over 18 years of age and were not eligible 
under the act. You ask whether the election of March 11, 1954, may 
be considered a valid election computed at one-fourth reduced pay. 
You further say that, if the answer is in the negative, a decision is 
requested whether the election of April 21, 1954, is a valid election and 
whether the cost of the annuity and the annuity should be computed 
as though he had elected options (1) and (4) at one-half reduced 
retired pay. You state that pending our decision, deduction in the 
case of Admiral Drescher has been established on the basis of options 
(1) and (4) at one-fourth reduced retired pay. 

The combination of options and the eligible beneficiaries designated 
by Rear Admiral Drescher on March 11, 1954, were expressly author- 
ized by the statute, but no literal effect could be given such designa- 
tions consistent with the statute because the total of the annuities des- 
ignated (two annuities totaling 100 percent of his reduced retired pay, 
each being for one-half) exceeded the maximum percentage of his 
reduced retired pay (50 percent) permitted by the statute. He there 
indicated that he intended that his wife should receive the maximum 
annuity authorized by the statute and the intention was affirmed by 
the action taken on April 21, 1954. The action taken in the execution 
of the election form on March 11, 1954, was defective and the action 
taken on April 21, 1954, was basically consistent therewith, since it 
also contemplated that his wife should receive the maximum annuity. 
We believe that the action of April 21, 1954, reasonably may be viewed 
as a substantially contemporaneous correction of a patent error in the 
election of March 11, 1954, rather than a modification of an election 
such as is precluded from becoming effective if the member retires 
within 5 years after the modification is made. In the circumstances, 
the fact that the annuity to the children would be contingent upon 
termination of the wife’s annuity rather than paid concurrently is 
regarded as a result flowing from the correction of the election of 
March 11, 1954, rather than a modification of that election or a new 
election. 

In a case where a retired member with three minor children desig- 
nated both his wife and children (options 1-4 and 2-4) each to receive 
an annuity of one-half of his reduced retired pay (as in this case) and 
died before the election could be clarified, we viewed the circum- 
stances of the case as reasonably establishing that the member “in- 
tended to provide annuities for his eligible surviving children as well 
as his widow—the share to be paid to the children to be the same as 
that to be paid to his widow—rather than to provide for an annuity 
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on some other authorized basis.” We concluded that he intended to 
provide for the maximum annuity authorized to be paid under options 
1-4 and 2-4 combined, and hence that an annuity of one-fourth of his 
reduced retired pay could be paid to (1) his widow and (2) his 
children. 384 Comp. Gen. 35. The retired member having died with- 
out correcting the election, a holding in that case that the election was 
invalid would have resulted in payment of no annuity to his desig- 
nated beneficiaries and, his basic intentions having been ascertained 
with reasonable certainty, the elections indicated were construed 
in a manner consistent with the provisions of the statute. 

In another case we held that a deceased retired member who had 
designated options 1 and 4 to provide an annuity for his wife upon 
his death, but who failed to indicate whether he wished such annuity 
to be paid at the rate of one-eighth, one-fourth or one-half of his 
reduced retired pay as required by the act, having died before a rate 
was designated, may be assumed to elect the minimum rate of one- 
eighth in the absence of evidence sufficient to establish that a particu- 
lar rate was intended. In that case, 34 Comp. Gen. 63-64, we said 
that the act— 

* * * provides that an election made by a retired member within the period 
mentioned therein “shall thereafter be irrevocable.” The election submitted by 
each of the officers here involved shows an unequivocal intent to purchase an 
annuity for his wife. While an election is not complete unless it indicates the 
percentage of the reduced retired pay to be paid to the dependent, the intent 
of the member in such a case may be determined from evidence other than that 
appearing on the election form. Where an otherwise valid election is received 
which fails to show the percentage of the reduced retired pay to be paid, and 
evidence sufficient to establish an intention to elect a particular percentage of 
the reduced retired pay to be paid to the dependent cannot be obtained, it should 
be assumed that the minimum rate of one-eighth was chosen. If it appears 
from all the evidence that a particular rate was intended, it should be con- 
sidered that the election was made on that basis. Where the member is alive 
and able to state his intention in the matter, his statement as to the particular 


rate may be accepted. In the case of deceased members evidence in affidavit form 


from the attesting officer and others having knowledge of the member’s intention 
should be obtained. 


Admiral Drescher corrected the election of March 11, 1954, by the 
action of April 21, 1954, so as to clearly indicate his intention that 
his wife should receive an annuity of one-half of his reduced retired 
pay so long as she remains eligible and that a similar amount should 
be paid to his children contingent upon the termination of the wife’s 
annuity rather than that smaller annuities totaling one-half of his 
reduced retired pay to each class of beneficiaries should be paid con- 
currently. Accordingly, Admiral Drescher may be considered as hav- 
ing elected an annuity payable to his wife (and upon the termination 
of her annuity to his children) on the basis of one-half of his reduced 
retired pay under options (3) and (4). An adjustment should be 
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made in the officer’s retired pay effective from the date of his retire- 
ment on the basis indicated. 

In the case of Lieutenant Commander Wilson E. Harris, it appears 
that on April 6, 1954, he elected options (1) and (2) combined with 
option (4), with one-half of his reduced retired pay to be paid to 
his surviving widow upon his death, and one-half of such pay to be 
paid to his daughter under 18 years of age. Commander Harris was 
advised by the Bureau of Naval Personnel that the combined total 
of the options indicated exceeded 50 percent of his reduced retired 
pay and he was furnished another election form to complete. On May 
19, 1954, Commander Harris executed another election form designat- 
ing options (3) and (4) with one-half of his reduced retired pay to 
be paid to his widow until her remarriage or death and thereafter to 
his surviving daughter under 18 years of age. You state that Com- 
mander Harris was informed (by letter dated July 1, 1954, Bureau of 
Naval Personnel) that the original election made by him was canceled 
by the second election. You request a decision as to whether the elec- 
tion of April 6, 1954, is to be considered a valid election of options (1) 
and (2) combined with option (4), each at one-fourth reduced retired 
pay, or whether the election of May 19, 1954, should be considered 
valid. You also state that pending decision, deduction in the case of 
Lieutenant Commander Harris is being made on the basis of options 
(1) and (2) combined with (4), each at one-fourth reduced retired 
pay. Asin the case of Rear Admiral Drescher, the only defect in Com- 
mander Harris’ election of April 6, 1954, is that the combined total of 
the annuities designated exceeded the maximum percentage of the 
reduced retired pay permissible. While the present record does not 
show the exact date that Commander Harris retired, it does appear 
that he retired within five years after the date of his original election 
of April 6, 1954. 

As in the case of Admiral Drescher, Commander Harris corrected 
his original election of April 6, 1954, by his action of May 19, 1954. 
That action was basically consistent with the original election, that 
is, it contemplated that his wife should receive an annuity of one-half 
of his reduced retired pay and that a similar annuity should be paid 
to his daughter contingent upon the termination of his wife’s annuity. 
Hence, Commander Harris may be considered as having elected an an- 
nuity payable to his wife, and upon termination of her annuity to his 
daughter, on the basis of one-half of his reduced retired pay under 
options (3) and (4) effective from April 6, 1954. An adjustment 
should also be made in the officer’s retired pay on that basis effective 
from the date of his retirement. 
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[B-131105] 


Claims—Administrative Correction—$10 Limitation 


Claims against the United States which involve minor errors of computation or 
extension not in excess of $10 may be adjusted upward or downward by admin- 
istrative officers without having the claim amended by the claimant. 9 Comp. 
Gen. 251, 22 id. 304, modified. 


To the Director, International Cooperation Administration, May 
13, 1957: 


On March 15, 1957, the Deputy Director, Audit Division, Office 
of the Controller, International Cooperation Administration, re- 
quested our General Counsel to confirm the audit adjustment proce- 
dure set forth in paragraph IT H.1. of ICA Mauual No. 784, effective 
October 1, 1956. 

The pertinent provisions of the cited manual read as follows: 

Undercharge. On March 4, 1953, the General Counsel of GAO in a discussion 
with the Controller of ICA agreed that it is proper policy to audit for the proper 
amount and if the variance is ten dollars or less, to increase or decrease the 
payment without referral to the payee. This policy will apply only if the under- 
charge is one of computation or extension where the payee has clearly made 
claim for the full quantity of material or service and at the proper unit price. 
In such a case, the auditor may increase the amount claimed not in excess of 
$10. If the underclaim is in excess of $10, appropriate notification may be 
furnished the payee at the time the voucher is certified. 

The Deputy Director’s letter states that whereas your Administra- 
tion has used this procedure since 1953, the propriety of its adoption 
by the Department of State has been questioned on the basis of a 
possible conflict with our decisions, 9 Comp. Gen. 251 and 22 id. 304. 
In view thereof, request is made for confirmation of the subject 
procedure. 

The referred-to decisions followed the established rule that admin- 
istrative or accounting officers or employees may not increase the 
amount of a voucher representing a claim against the Government. 
The underlying principle of that rule is that no change in a claimant’s 
account should be made by other than the claimant so as to increase 
the amount claimed to be due from the Government, and is founded 
upon policy of the Courts where no greater amount than is claimed 
can ordinarily be recovered without an amendment of the pleadings. 

However, in furtherance of our policy of continuously reviewing 
our practices and procedures with the view of developing improve- 
ments in the fiscal transactions of the Government, we have recognized 
that ‘strict application of this rule to claims by employees and Gov- 
ernment creditors involving minor errors of computation or extension 
in the stating of a voucher, can only be costly in administration and 
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productive of many small claims for the additional amount due. 
Thus, we have sanctioned the administrative adjustment upward or 
downward of claims involving such errors in amounts not in excess of 
$10, without amendment of the claims by the claimants. Our under- 
standing is that this procedure is a rather common practice in various 
administrative offices. To the extent that this adjustment procedure 
may be inconsistent with the cited decisions, they may be regarded 
as modified. 

Accordingly, you are advised that we see no objection to the adjust- 
ment procedure quoted above, except to suggest that the period after 
“$10” be changed to a semicolon and the word “If” be shown in small 
case letters so as to make the succeeding sentence relate clearly to 
underclaims due to errors in computation or extension and to suggest 
that the period at the end of that sentence be changed to a comma and 
the following words added : “in order that the error may be explained 
or, if necessary, corrected.” 


[B-131463] 


Military Personnel—Pay—Medical and Dental Officers—- 


Intern Service—After Designation as Medical Officer 


Although a commissioned officer of the uniformed services designated as a medi- 
cal officer is precluded from receiving the special pay for medical and dental 
ofticers while serving on active duty as an intern, the intern duty may be included 
in computing the “two years of active service” for eligibility for the special pay. 


To the Secretaary of Defense, May 13, 1957: 


Further reference is made to letter of April 8, 1957, from the As- 
sistant Secretary of Defense (Comptroller), requesting decision as 
to whether time spent as an intern may be counted in computing the 
time for payment of special pay authorized under section 203 (b) of 
the Career Compensation Act of 1949, as amended, 37 U. S. C. 234. 
The question, set out and discussed in Military Pay and Allowance 
Committee Action No. 177, involves an interpretation of section 5 of 
the act of April 30, 1956, Public Law 497, 70 Stat. 122. 

Section 203 (b), 37 U. S. C. 252 (b), as amended by the mentioned 
section 5, authorizes the payment of special pay to “commissioned 
officers as defined in subsection (a)” at rates varying from $100 to $250 
per month. It is provided also that the special pay is authorized 
for “medical and dental officers covered by subsection (a) ,” the amount 
of the pay depending on the number of “years of active service” they 
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have completed. The last proviso in subsection (b) provides that 
no commissioned officer as described in subsection (a) shall be entitled 
to receive such special pay while he is serving as a medical or dental 
intern. The term “commissioned officers” as defined in subsection (a) 
includes those officers who are “designated as medical or dental of- 
ficers” in the Regular services or in the named reserve components, 
within a prescribed period, and in the case of Reserve officers, who are 
called or ordered to extended active duty of one year or longer. 

As an example of the problem involved, there was cited the case 
of an officer designated as a medical officer of the United States Air 
Force Reserve who was called to extended active duty for a period 
of one year or longer and assigned to a civilian hospital as an intern 
for a period of one year, upon the completion of which he was reas- 
signed within the Air Force Medical Service. It is reported that 
members are designated as medical officers upon graduation from 
medical school and that they are on active duty as medical officers dur- 
ing their period of internship. 

Although an officer is not permitted to receive the special pay while 
he is serving on active duty as an intern, there appears to be no basis 
under the statute for distinguishing the time served on active duty 
as an intern from active duty as a medical officer after his period of 
internship is completed in determining the amount of special pay due 
him. In such circumstances, and since the Reserve officer mentioned 
in the example was designated a medical officer and actually served 
on active duty in that capacity while he was an intern, that active 
duty may be included in computing the “two years of active service” 
necessary for him to be eligible to special pay at the rate of $150 per 
month. 

The question is answered in the affirmative. 


[B-131420] 


Private Donations—Alexander Hamilton Commemorative 
Scholarships—Transfer to Private Organization After Ex- 
piration of Commission 


Private donations, which the Alexander Hamilton Bicentennial Commission is 
authorized to accept for a scholarship program, are trust funds which may be 
expended when necessary to carry out the purposes of the trust without reference 
to general regulatory and prohibitory statutes applicable to public funds, and 
such funds may be transferred to a private organization to continue the scholar- 
ship program beyond the expiration date of the commission. 
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To the Chairman, Alexander Hamilton Bicentennial Commission, 


May 14, 1957: 


This refers to your letter of April 5, 1957, acknowledged April 8, 
requesting to be advised whether we would object to having the Alex- 
ander Hamilton Bicentennial Commission execute an agreement with 
a nonprofit educational organization, whereby funds donated to the 
Commission and programmed by it for high school and college scholar- 
ship awards would be transferred to the organization for administra- 
tion of such awards, on a percentage fee basis, beyond the Commis- 
sion’s expiration date, namely, January 11, 1958. 

The underlying problem is explained in your letter as follows: 

As a part of its program, the Commission is contemplating a program for 
Alexander Hamilton Commemorative Scholarships at both the high school and 
college levels, as set forth on page 2 of House Report No. 2631, 84th Congress, 
Second Session on H. J. Res. 546 which was enacted as Public Law 1002, 84th 
Congress. Although the contests for the scholarships will be held during 1957, 
the Bicentennial year, it is conceivable that some of the winners will not yet 
have been admitted to the college or university of their choice or have even 
selected the college or university by the end of the year. As a consequence, 
when the Commission expires on January 11, 1958, the disbursement of funds for 
the scholarships will not have been completed. Accordingly, the Commission 
may wish to give consideraiton to the transfer of these funds to a non-profit 
organization which administers scholarship funds. It is understood that or- 
ganizations, such as the National Association of Secondary-School Principals 
and the American Council on Education, would administer the scholarship fund, 
after the Commission has chosen the winners, for a charge of 5 or 6% of the 
gross amount of the fund. It is stated that the charge is necessary to cover 
costs of postage, secretarial work, all forms needed in administration of funds, 
distribution of rules and regulations regarding use of scholarship funds by 
students and college, follow-up of all scholarship winners in college and any 
other necessary services to assure full and proper use of scholarship funds by 
student and college. 

The act of August 20, 1954, 68 Stat. 746, 18 U. S. C. prec. 3481, 
establishing the Alexander Hamilton Bicentennial Commission, pro- 
vides that it shall be the duty of the Commission to prepare plans 
and a program for signalizing the two hundredth anniversary of the 
birth of Alexander Hamilton. In its report to the Congress, Senate 
Document No. 89, 84th Congress, the Commission recommended plans 
and program of celebration which included, among other things, ac- 
tivities in the field of education and public affairs. Appropriations 
subsequently were made to the Commission for its use in carrying out 
the provisions of that act. 

Public Law 1002, approved August 6, 1956, 70 Stat. 1067, 19 U.S. C. 
120, par. 1774 note, which amending the enabling act, authorized the 
Commission to accept donations of money and property and to utilize 
the same in carrying out its purposes. In House Report No. 2631, 
84th Congress, on H. J. Res. 546, which became Public Law 1002, it is 
stated that the Commission plans to award scholarships to high school 


and college students; that private funds only will be used in the 
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scholarship program; and that the main purpose of the resolution 
is to establish clear authority in the Commission to receive voluntary 
contributions in conjunction with the scholarship program. Thus, 
we understand that the scholarship awards which it is proposed to 
make are to be funded with private rather than public funds. 

Private contributions such as those here in question constitute trust 
funds within the purview of section 20 of the Permanent Appropria- 
tion Repeal Act, approved June 26, 1934, 48 Stat. 1233, 31 U. S. C. 
725s, to be disbursed in accordance with the terms of the trust. Also, 
as stated in 16 Comp. Gen. 650 at page 655, where the Congress author- 
izes Federal officers to accept private gifts or bequests for a specific 
purpose, authority must of necessity be reposed in the custodians of 
the trust fund to make expenditures necessary to carry out the pur- 
poses of the trust without reference to general regulatory and pro- 
hibitory statutes applicable to public funds. Cf. 14 Comp. Gen. 490. 

Accordingly, you are advised that if the Commission decides upon 
a program for Alexander Hamilton Commemorative scholarships 
through the use of donations made for the benefit of, or in connection 
with, the carrying out of its functions, there would be no legal objec- 
tion to the transfer of such funds to a responsible private organization 
prior to the date of the Commission’s expiration for the purpose of 
enabling proper administration of the scholarship awards beyond 
that date. 


[B-131691] 


Maritime Matters—Tanker Construction—Dry Cargo Ves- 
sel Converted to Tanker-Ore Carrier—Trade-In Allowance 
Eligibility 


A vessel which was built in 1946 as a dry cargo vessel but converted in 1954 to 
a tanker-ore carrier may be considered a tanker over ten years old within the 
purview of the tanker trade-in allowance provisions of section 510 (h) of the 
Merchant Marine Act, 1936, for application of the trade-in allowance to the cost 
of construction of a new tanker. 


To the Administrator, Maritime Administration, May 16, 1957: 


Reference is made to your letter of April 29, 1957, inquiring as to 
whether we would be required to object to the Maritime Administra- 
tion granting a trade-in allowance to Ore Transport, Inc., under the 
provisions of section 510 (h) of the Merchant Marine Act, 1936, as 
amended, 46 U. S. C. 1160 (h), for the trade-in of the S. S. Hawaiian, 
a combination tanker-ore carrier, to be applied to the owner’s portion 
of the cost of a new combination tanker-ore carrier which would be 
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constructed with construction-differential subsidy aid under the 
provisions of Title V of the Merchant Marine Act, 1936, as amended. 

In pertinent part, section 510 (h) of the Merchant Marine Act, 1936, 
as amended, authorizes the Secretary, until July 1, 1958, “to acquire 
a tanker or tankers, determined by him to be desirable for inclusion 
in the national defense reserve, in exchange for an allowance of credit 
to be applied upon the purchase price of a new tanker or tankers: 
Provided, That each of the tankers to be traded in (i) is not less 
than one thousand three hundred and fifty gross tons; (2) is not less 
than ten years old; (3) is owned by a citizen or citizens of the United 
States; * * * (5) is in class with respect to the hull and machinery 
satisfactory to the Secretary of Commerce on the date of its physical 
delivery to the United States and shall be considered an ‘obsolete 
vessel’ for purposes of this section.” 

The basic question presented by your letter is whether the S. S. 
Hawaiian may be traded in pursuant to the provisions of section 
510 (h) in view of the fact that she was built in 1946 as a dry cargo 
vessel and converted to a combination tanker-ore carrier in 1954. 

Notwithstanding the “combination” characteristic of the vessel, we 
perceive no objection to considering it a “tanker” within the intent 
of section 510 (h) inasmuch as you report that it is presently cer- 
tified as a tanker by the Coast Guard. Your letter also states that the 
new vessel will be built to specifications insuring that it will receive 
Coast Guard certification as a tanker. 

While the conversion of the S. S. Hawaiian to a “tanker” did not 
occur until 1954, we concur in your opinion that, since all but about 
100 feet of its hull and its entire propulsion plant are eleven years 
of age, the basic vesse] being traded in (which is now certified as a 
tanker) is eleven years of age and meets the ten year age requirement 
of section 510 (h). 

Accordingly, assuming that the other prerequisites of section 510 (h) 
relative to a trade-in are complied with, we will not be required to 
object to your proposal to accept the trade-in of the S. S. Hawaiian 
and allow credit therefor in accordance with the provisions of section 


510 (h). 


[B-131130] 


Military Personnel—Travel and Transportation—On Re- 
tirement—To Selected Home 


Travel of a member of the uniformed services following retirement to a place at 
which he does not intend to establish a home, but merely visit, will not be con- 
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sidered travel to a selected home for entitlement to travel and transportation 
allowances; however, if a member on retirement certifies that he has selected 
a particular place as his home and travels to such place, the travel will be 
accepted, in absence of clear indication to the contrary, as establishing the 
member’s right to travel and transportation allowances. 


To the Secretary of Defense, May 17, 1957: 


Further reference is made to the letter of March 14, 1957, from 
the Assistant Secretary of Defense, requesting a decision as to what 
criteria properly may be required of members of the Armed Forces, 
upon retirement, to validate payment of travel and transportation 
allowances incident to travel to their home of selection. 

A copy of Committee Action No. 175 of the Military Pay and 
Allowances Committee, Department of Defense, received with the 
letter of March 14, 1957, contains a discussion concerning the ques- 
tion presented. It appears that the question arises because of ex- 
ceptions taken by our Division to Audits to payments made to members 
for travel and transportation allowances to a selected place upon 
retirement. The names of the members involved were not disclosed 
and, hence, the particular notices of exception have not been examined. 
However, it is indicated that such exceptions were taken on the basis 
that the record suggested that the members did not intend to establish 
a residence at the places selected as home and to which they traveled 
followmg retirement. 

Section 303 (a) of the Career Compensation Act of 1949, 63 Stat. 
813, 814, 87 U. S. C. 253 (a), 253 (c), as amended by section 1 of the 
Act of August 11, 1955, 69 Stat. 691, 37 U. S. C. 253 provides that, 
under uniform regulations prescribed by the Secretaries concerned, 
a member of the uniformed services who is retired in the circumstances 
described may select his home for the purpose of travel and trans- 
portation allowances payable under this section. Section 303 (c) 
provides that, under uniform regulations prescribed by the Secretaries 
concerned, a member who is retired in the circumstances described is 
entitled to transportation for his dependents and for his baggage and 
household effects to the home selected for allowance purposes under 
subsection (a) of the section. 

Paragraph 1150-3 (b), Joint Travel Regulations, provides that the 
term “home of selection,” as used in these regulations, means the place 
selected by a member as his home upon retirement (including transfer 
to the Fleet Reserve or Fleet Marine Corps Reserve), discharge with 
severance pay, or placement on the temporary disability retired list 
under the conditions authorized in paragraph 4158-la. The latter 
paragraph provides that a member upon retirement, in the circum- 
stances specified, may select his home and receive travel allowances 
thereto, provided that travel is completed to the selected home within 
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one year after termination of active duty. It is further provided that 
once a home is selected and travel thereto is performed, such selection 
is irrevocable. 

Paragraph 7012-1a of the Joint Travel Regulations provides that 
a member upon retirement will be entitled to transportation of de- 
pendents, within specified limitations, to the home selected by the 
member for the purpose of receiving travel allowances for his travel 
in accordance with paragraph 4158, provided such travel is completed 
within one year after the member's termination of active duty. 

Paragraph 8009-6a of the same regulations provides that a member, 
upon retirement, is entitled to shipment of household goods, within 
specified limitations, to the home selected by the member for the pur- 
pose of receiving travel allowances for his travel in accordance with 
paragraph 4158, provided such goods are turned over to a trans- 
portation officer or carrier for shipment within one year following 
termination of active duty. It is further provided that shipment of 
household goods to any place other than home of selection is not 
authorized, comparative cost notwithstanding. 

The purpose of the statute and regulations is to authorize trans- 
portation at Government expense for a member, his dependents, and 
household effects, to the place where he goes to reside following retire- 
ment, and until such a place has been selected and travel to it for that 
purpose has been performed, no right to such travel and transporta- 
tion allowances accrues. See our decisions B-123862, dated October 
31, 1955, and B-129742, dated December 19, 1956. Thus, the intent to 
establish a home at the selected place, at the time of travel thereto by a 
member, is a necessary condition precedent to a right to travel and 
transportation allowances to such place. Travel of a member follow- 
ing his retirement to a place at which he does not intend to establish 
a home, but merely to visit, may not be considered as travel to a 
selected home as contemplated by the statute and regulations. 

For example, in the case of an officer retired at Washington, D. C., 
who, after retirement, travels with his family to San Diego where 
they spent a week visiting relatives and friends and then returns to 
Washington to remain at his established home, the officer’s right to 
travel allowances for himself and his dependents to San Diego would 
not be established merely by his statement that he selected San Diego 
as his home and traveled to that place. The facts in such a case 
suggest, of course, that the travel to San Diego was nothing more 
than a pleasure trip and in the absence of some substantial evidence 
to overcome that suggestion, a notice of exception would be proper. 
That view is not considered inconsistent with the conclusion reached 
in 1 Comp. Gen. 477. As indicated in that decision the fact that a 
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member remains at his selected home for only a short time does not 
in itself defeat his claim to travel allowances to that place and absence 
from the selected home for further travel, for schooling, etc., would 
not suggest, without more, that the member did not have a bona fide 
intent to select the home indicated by him. It is only when the period 
he remained at the selected place, together with the other facts in the 
case suggest that the travel was for purposes other than contemplated 
by the statute, that doubt arises. 

Generally, if a member upon retirement certifies that he has selected 
a particular place as his home and travels to such place, his certifi- 
cation and travel will be accepted, in the absence of a clear indication 
to the contrary, as establishing his entitlement to the travel allowance 
authorized by the statute and regulations. The validity of payments 
for such travel will be questioned only in cases where the facts clearly 
indicate that at the time of his travel the member did not actually 
intend to establish a home at the place certified to be his selected 


home following retirement. The submitted question is answered 
accordingly. 


[B-131304] 


Witnesses Before Military Courts—Mileage Computations— 


Uniform Table of Distances Designated by the Attorney 
General 


Witnesses (other than Government employees and members of the uniformed 
services) who are required to appear before military courts are entitled to the 
Same mileage payments as witnesses in United States courts (28 U. S. C. 1821), 
and the uniform table of distances designated by the Attorney General, which 
at present is the Rand McNally Standard Highway Mileage Guide, should be used 
in the computation of mileage pa; ments. 


When the import of a decision of the Comptroller General of the United States 
is changed by subsequent statute, the statute controls. 


To the Secretary of the Army, May 17, 1957: 


On March 26, 1957, the Assistant Secretary requested our advice 
as to (1) whether payment of mileage for attendance of witnesses at 
military courts must be computed on the basis of the uniform table 
of distances adopted by the Attorney General, or (2) whether pay- 
ment of such mileage by your Department may be computed on the 
basis of the distances established by the Chief of Finance, and (3) 
whether our decision, 11 Comp. Gen. 60, is still in effect. 

The authority for the payment of mileage generally to witnesses 
(other than Government civilian officers and employees and mem- 
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bers of the uniformed services as witnesses on behalf of the United 
States) attending in any court of the United States, or before a United 
States commissioner, or before any person authorized to take his 
deposition pursuant to any rule or order of a court of the United 
States, is contained in 28 U. S. C. 1821, as amended by the act of 
August 1, 1956, 70 Stat. 798. That act provides: 

* * * Regardless of the mode of travel employed by the witness, computation 


of mileage under this section shall be made on the basis of a uniform table of 
distances adopted by the Attorney General. * * * 


Department of Justice Order No. 126-56 dated August 13, 1956, 
21 Fed. Reg. 6172, 28 C. F. R. 21.4, provides as follows: 

Regardless of the mode of travel actually employed, mileage payable to wit- 
nesses under section 1821 of title 28 of the United States Code, as amended by 
the act of August 1, 1956, 70 Stat. 798, shall be computed on the basis of high- 
way distances as stated in any generally accepted highway mileage guide which 
contains a short-line nation-wide table of distances and which is designated by 
the Administrative Assistant Attorney General for such purpose: Provided, That 
with respect to travel in areas for which no such highway mileage guide exists 
mileage payable under the said section 1821 shall be computed on the basis (a) 
of the mode of travel actually employed, (b) of a usually-traveled route, and 
(c) of distances as generally accepted in the locality. 

We have been informally advised that the Department of Justice, 
by Circular No. 203 dated August 13, 1956, has designated the Rand 
McNally Standard Highway Mileage Guide as the highway mileage 
guide to be used for computation of mileage under the 1956 act for 
witnesses. Also, that for travel in areas not covered by the guide, the 
mileage will be computed on the basis of the proviso in the above- 
quoted Order No. 126-56. 

While the Uniform Code of Military Justice does not have a specific 
article or section which shows the method of computing the mileage 
of witnesses generally, Article 47, 10 U.S. C. 847, provides that per- 
sons not subject to the Code who refuse to appear or testify before 
military tribunals under certain conditions are deemed guilty of an 
offense against the United States, and prescribes as one of the con- 
ditions that the person shall have been “duly paid or tendered the 
fees and mileage of a witness at the rates allowed to witnesses attend- 
ing the courts of the United States.” It thus appears that the Congress 
intended witnesses not subject to the Code who appear before military 
courts should be paid mileage at the rate paid witnesses appearing 
before the courts of the United States. 

The mileage tables for members of the uniformed services prepared 
by the Chief of Finance pursuant to section 303 (a) of the Career 
Compensation Act of 1949, 63 Stat. 813, 87 U. S. C. 253 (a), are re- 
quired to be “based on distances established or to be established over 
the shortest’ usually traveled routes.” The mileage tables prepared 
pursuant to section 303 (a) are contained in AR-55-60, AF W-178-35, 
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paragraph 5 of which says that the “distances established by these 
tables have been computed on the basis of the shortest usually traveled 
route after comparison of available routes and modes of travel” and 
consideration of such factors as the availability of first class trans- 
portation, through service, necessary charges or delays en route, com- 
parative distances, and related factors, It is therefore clear that 
these tables would not result, in many instances, in the same payment 
as would be made under the requirement of the Department of 
Justice order that mileage payable to witnesses under the 1956 act 
shall be computed on the basis of highway distances as stated in the 
Rand McNally Standard Highway Mileage Guide. Accordingly, in 
answer to your questions one and two, our view is that the payment 
of mileage for attendance of witnesses (other than Government 
civilian officers and employees and members of the uniformed services 
as witnesses on behalf of the United States) at military courts must 
be computed on the basis of the uniform table of distances adopted*by 
the Attorney General. 

The Assistant Secretary refers to our decision 11 Comp. Gen. 60, 
which held that the mileage payable under the statute considered in 
that decision was to be computed on the shortest usually-traveled 
route between the two points, which is usually the distance by rail 
where rail transportation is available, and asks whether that deci- 
sion is still in effect. Concerning that decision it suffices to say that 
where, as here, a subsequent statute provides for the computation of 


mileage on a specific basis the statute controls. Also, see 34 Comp. 
Gen. 307. 


[B-131683] 


Officers and Employees—Unjustified Removal or Suspen- 
sion From Service—Recredit of Annual Leave on Restoration 


Federal employees who have competitive civil service status and veterans prefer- 
ence and who are restored to duty after periods of unjustified or unwarranted 
removal or suspension from the service pursuant to 5 U. S. C. 652 (b) are entitled 
to recredit of annual leave which they were administratively required to take 
during the removal or suspension period, provided that the maximum accumu- 
lation restriction of the Annual and Sick Leave Act of 1951 is observed. 31 
Comp. Gen. 38, overruled. 


A preference eligible employee whose involuntary annual leave status and leave- 
without-pay status were found to be unjustified and unwarranted by adminis- 
trative reinstatement to duty under 5 U. S. C. 652 (b) is entitled to back pay 
for the period, less the amount received in payment for annual leave and amounts 
earned through other employment, and to recredit of annual leave. 
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To the Attorney General, May 23, 1957: 


On April 29, 1957, your reference A-3, the Administrative Assistant 
Attorney General, transmitted here the record in the case of Mr. 
Ellis W. Slack of the Tax.Division of your Department and asked 
whether under all the circumstances Mr. Slack is entitled to back pay 
and, if so, to what date and whether he may be credited with any 
leave for the period involved. 

The record shows that Mr. Slack, who has competitive civil service 
status and veterans preference, had written charges dated November 
30, 1955, preferred against him. On December 1, 1955, he was admin- 
istratively placed on annual leave pending final decision in his case. 
The annual leave expired March 14, 1956. Prior thereto arrange- 
ments were made by your Department, with the consent of Mr. Slack’s 
counsel who insisted such arrangements be without prejudice to his 
right to receive back pay, to place Mr. Slack in a leave-without-pay 
status at the termination of his annual leave. The leave-without-pay 
status was continued for the entire period involved, March 15, 1956, 
to the date of Mr. Slack’s restoration to duty on March 29, 1957, 
because of dismissal of charges. 

Under the circumstances here involved, it appears that the period 
of annual leave, December 1, 1955 to March 14, 1956, as well as the 
period of leave without pay, March 15, 1956 to March 28, 1957, in- 


clusive, may be viewed as coming within the purview of the provisions 
of section 652 (b) (2) 5 U.S. C., act of August 24, 1912, as amended 


mst 


by the act of June 10, 1948, which reads in pertinent part as follows: 


Any person who is discharged, ended, or furloughed without pay, under 
section 863 of this title, who, after answering the reasons advanced for such 
discharge, suspension, or furlough * * * as provided under such section, is rein- 
stated or restored to duty on the ground that such discharge, suspension, or 
furlough was unjustified or unwarranted, shall be paid compensation at the 
rate received on the date of such discharge, suspension, or furlough for the period 
for which he received no compensation with respect to the position from which 
he was discharged, suspended or furloughed, less any amounts earned by him 
through other employment during such period, and shall for all purposes except 
the accumniition of leave be deemed to have rendered service during such 
period, * * * 


4 
Ln 
\ 


tingly, we hold that proper basis exists for recrediting the 
employee with the amount of annual leave he was required to take 
December 1, 1955 to March 14, 1956, inclusive, subject to the maximum 
ac ion restrictions of the Annual and Sick Leave Act of 1951, as 
ame. i-d. 32 Comp. Gen. 162; decision of August 11, 1935, B-122843. 
The decision of “ :enst 20, 1951, 31 Comp. Gen. 38 and all other de- 
cisions inconsiv'e: + with the foregoing are no longer to be followed. 
See 32 Comp. Gen. 284; Zaylor v. United States, 131.C. Cls. 387; and 
McTiernan v. United States, C. Cis. No. 184-52, decided May 1, 1956. 
It is te be noted that the statute specifically precludes the accumu- 
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lation of leave during the period for which compensation is allowable 
thereunder. 

It follows that Mr. Slack, whose annual leave status and leave- 
without-pay status were found unjustified and unwarranted by the 
administrative reinstatement to duty on March 29, 1957, is entitled 
to back pay for the period December 1, 1955, to date of reinstatement, 
March 29, 1957, less the amount received in payment for annual leave 
and amounts earned by him through other employment, in accordance 
with the above quoted provision of law. Cf. 36 Comp. Gen. 220. 

Your questions are answered accordingly, and the papers trans- 
mitted are returned as requested. 


[B-131061] 


Military Personnel—Transportation—Dependents—Death 
of Member—Reasonable Time for Travel 


Travel of dependents of members of the uniformed services incident to death of 
the member must be performed within a reasonable time for entitlement to 
payment of travel expenses, and any delay in excess of one year may not be 
considered reasonable and would preclude travel expense reimbursement. 


To Gertrude L. Hutchinson, May 24, 1957: 


Further reference is made to your letter postmarked February 19, 
1957, and enclosures, in which you request reconsideration of the set- 
tlement of July 9, 1956, which disallowed your claim for reimburse- 
ment for travel performed by you between March 25 and March 30, 
1956, from Berkeley, California, to Dayton, Ohio, via Washington, 
D.C. 

Your late husband, Captain Rollo Wilson Hutchinson (MC) USN, 
died at the United States Naval Hospital, Oakland, California, while 
on active duty on November 13, 1950, at which time you were living 
at Berkeley, California. Your claim for transportation to Dayton, 
Ohio, by way of Washington, D. C., in March 1956 as incident to your 
husband’s death in November 1950, forwarded here by the Chief of 
Naval Personnel for settlement under the provisions of the Missing 
Persons Act, as amended, 50 U. S. C., App. 1012, was disallowed for 
three reasons ; namely, records fail to show that you made application 
for the travel; that the travel was commenced more than 5 years after 
your husband’s death; and that a reasonable relationship did noi 
exist between your condition and circumstances and the destination 
to which the travel was performed. 
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In regard to the element of delay, you now say that at the time of 
your husband’s death you were under hospital treatment for the care 
of a broken neck. While copies of your medical record from United 
States naval facilities substantiate this statement, it is noted that the 
last entry is dated February 12, 1951, only 3 months after Captain 
Hutchinson’s death. Further delay is attributed by you to difficulty 
in selling your house which was on the market for four years before 
it was sold. You state that immediately after the sale you departed 
on the trip for which you now seek reimbursement. 

Section 12 of the Missing Persons Act, as amended, 50 U. S. C., 
App. 1012, provides for the moving of dependents and their house- 
hold goods “upon receipt by such dependents” of an official report 
that the person in active service is dead, injured, missing for a period 
of 30 days or more, interned in a foreign country, or captured by a 
hostile force. Also, section 303 (c) of the Career Compensation Act 
of 1949, 37 U.S. C. 253 (c), allows transportation for dependents and 
their personal effects “upon the death of a member of the uniform 
services.” Neither statute contains an express limitation as to the 
time within which dependents must perform such travel. However, 
what is reasonably implied in a statute is as much a part of it as 
what is expressed. Dillon vy. Glass, 256 U. S. 368, 373. The funda- 
mental reason for providing transportation to dependents of military 
personnel at Government expense under these circumstances is to in- 
sure their return to family and friends during a difficult period of 
life or, if necessity demands, their travel to a community where there 
are employment opportunities. Hence, there is an implied limitation 
that this travel must be performed within a reasonable time if it is 
to be at Government expense. 

A similar problem arose regarding the time within which travel 
to a selected home must be performed following retirement to entitle 
military personnel to payment of travel expenses. Accounting offi- 
cers have long taken the view that a reasonable time for delay in 
such circumstances should not exceed one year. 8 Comp. Gen. 327; 
24 id. 291, 298. Also, it has been held that transportation of a 
member’s dependents from his last duty station to his home upon a 
retirement is not authorized at Government expense where travel 
is not commenced by the dependents within one year from the date 
of retirement. 16 Comp. Gen. 228. This rule would appear to be 
equally applicable to travel of dependents of members whose active 
service is terminated by death rather than by retirement. Currently, 
the regulations governing the transportation at Government expense 
of members of the uniformed services and their dependents, published 
as the Joint Travel Regulations, provide (paragraph 4158-1a) that 
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upon retirement a member may select a home and receive travel allow- 
ances thereto from his last duty station, provided travel is completed 
within one year aiter termination of active duty or (paragraph 
4158-2) if undergoing treatment on that date at a Government hos- 
pital such travel is completed within one year after discharge from 
the hospital or two years after termination of active service, which- 
ever is earlier. Also, in such event, a member shall be entitled to 
transportation of his dependents (paragraph 7012-la and 2) from 
his last duty station or other authorized point to the selected home, 
provided such travel is performed prior to the expiration of the 
member’s entitlement to such transportation for his own travel. Asa 
further indication that the regulations intend that travel of depend- 
ents shall be at Government expense only if performed within a 
limited time after the death of the member, paragraph 8011-4 of 
these regulations provides that, in general, entitlement to shipment 
of household effects shall terminate in any case where such effects 
are not turned over to a transportation officer or a carrier for ship- 
ment within one year from the date of receipt by a member’s depend- 
ents of official notice that he is dead, injured, missing, interned, or 
captured. 

In view of the foregoing, since you remained at your home in 
California until March 1956 or for more than 5 years after Captain 
Hutchinson’s death, the conclusion appears required, irrespective of 
the reasons for the delay in your travel to Dayton, that there is no 
authority under applicable law and regulations for the allowance of 
your claim. 

Accordingly, the settlement of July 9, 1956, is sustained. 


[B-131359] 


Printing and Binding—At the Request of Members of Con- 
gress—Prepayment of Costs 


Although the reprinting of Congressional committee documents and reports and 
the binding work specified in 44 U. S. Code 161 and 162 may not be performed 
by the Public Printer for Members of Congress without prepayment of the cost, 
the printing of extracts from the Congressional Record and the printing of 
mailing envelopes authorized in 44 U. 8. Code 185 may be performed without 
regard to the prepayment requirement. 


To the Public Printer, May 24, 1957: 


On April 2, 1957, the Acting Public Printer requested our decision 
whether payment for work is required at the time an order is placed 
427142 O—57——52 
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when printing and binding work is performed for Members of Con- 
gress in accordance with the provisions of sections 161, 162, and 185 
of Title 44, United States Code. 

The letter states that whereas 44 U. S. C. 162 provides that work 
be performed on prepayment of the cost thereof, 44 U. S. C. 161 
provides that the Public Printer is authorized to perform work upon 
payment of the actual cost of such binding, and does not specify when 
payment is required to be made; further, that 44 U. S. C. 185 stipu- 
lates that it is lawful for the Public Printer to do certain types of 
work, the person ordering the same paying the cost thereof, but dees 
not specify when payment is to be made. The letter then refers to a 
provision appearing in section 1 of the act approved March 4, 1911, 
36 Stat. 1363, 1446, 44 U.S. C. 163, which provides a procedure for the 
Public Printer to follow when payment is not received from a Mem- 
ber of Congress or Delegate, and it is stated that such section would 
imply that prepayment is not required. Inasmuch as the doubt in 
the matter arises in substantial part from the provision of the act of 
March 4, 1911, quoted below, such provision will be considered first: 





















































In case any Senator, Representative, or Delegate shall fail to pay the cost of 
printing extracts from the Congressional Record or other documents ordered by 
him to be printed in accordance with section thirty-seven of the Act approved 
January twelfth, eighteen hundred and ninety-five (Twenty-eighth Statutes at 
Large, page six hundred and six), the Public Printer shall certify the amount 
due to the Sergeant at Arms of the House or the financial clerk of the Senate, 
as the case may be, and the Sergeant at Arms or financial clerk shall deduct 
from any salary due the said delinquent the said amount, or as much thereof as 
the salary due may cover, and pay the amount so obtained to the Public Printer, 
to be applied by him to the satisfaction of the indebtedness. 
































The legislative history of the provision dispels any doubt regarding 
its purpose. The provision as enacted was introduced on the floor 
of the House of Representatives as an amendment to H. R. 32909, 
the Sundry Civil Appropriation Bill for the fiscal year ending June 
30, 1912, by Mr. Cooper of Pennsylvania. The following pertinent 
statements were made in the debate on the amendment (46 Cong. Rec. 
3445) : 


Mr. Cooper of Pennsylvania. I would say to the gentleman that there is a 
similar provision applying to the stationery room, directing the Sergeant at 
Arms to retain out of the pay of Members and Delegates and balance that may 
be due to the stationery clerk. This is extending the law so as to give the 
Public Printer the benefit of the same provision in case Members should 
order the printing of speeches and other printing done and neglect to pay for 
it. It is putting the Public Printer on the same basis with the stationery clerk, 
under the rule. 

Mr. CRUMPACKER. A question or two, Mr. Chairman. I assume that the 
Public Printer required payment in advance of all orders for speeches printed 
or extracts from the CONGRESSIONAL RECORD. Now, I understand that 
in some instances he has granted a little leniency in time of payment, but 
if this amendment shall be made, will it not open up a general credit system to 
Members of the House? 
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Mr. Cooper of Pennsylvania. I do not think so. 

Mr. CRUMPACKER, Will it not be regarded as the opening up of accounts to 
Members to be certified over to the Sergeant of Arms for payment? 

Mr. Coorer of Pennsylvania. It only applies to delinquents. The gentleman 
will find the word “delinquents” is in the amendment. 

Mr. CrumPacker. I think the amendment is all right if the Public Printer 
will continue to insist upon payment in advance, but of course occasionally a 
Member may not have his check book in his pocket, who would be granted time 
to make payment later, and who might go away and forget it, and there ought 
to be a way of reaching such a case. 

Mr. Cooper of Pennsylvania. I regret to say to the gentleman there is neces- 
sity and occasion for this amendment. 

It is clear from the foregoing that the provision of law, codified as 
44. U. S. C. 163, was not intended to enlarge the basic authority for 
the printing and delivering of extracts from the Congressional Rec- 
ord, and the printing of documents and reports, nor does it concern 
in any manner binding performed for members of Congress. Fur- 
thermore, it is indicated that payment in advance should be insisted 
upon by the Public Printer. No inference may therefore be drawn 
as suggested by the Acting Public Printer. 

The first provision presented for our interpretation is that con- 
tained in the act of December 10, 1877, 20 Stat. 5, 44 U. S. C. 161, 
which provides: 

That the Public Printer shall be authorized to bind at the Government Print- 
ing Office any books, maps, charts, or documents published by authority of 

‘ongress, upon application of any Member of the Senate or House of Representa- 
tives, upon payment of the actual cost of such binding. [Italics supplied.] 

The word “upon” may mean before, after, or simultaneously with, 
according to the context and the purpose of the provision in which 
it is used. (Vol. 43, Words and Phrases, Perm. Ed. “Upon”.) As 
used in the above statute, there would seem to be little doubt but that 
the word “upon” in both instances contemplated action and was used 
in the logical sense of after, or following, and the placing of an appli- 
cation for binding, and payment therefor, constitute conditions prece- 
dent to the grant of authority. Cf. Murray v. Davis, 128 N. W. 305, 
306; Kirk v. United States, 185 F. 2d 185. 

The other sections of Title 44, United States Code, presented for 
our interpretation are 162 and 185. Those sections are codifications 
of section 37 of the act approved January 12, 1895, 28 Stat. 606, which 
provides in part as follows: 

Sec. 37. It shall be lawful for the Public Printer to print and deliver, upon 
the order of any Senator, Representative, or Delegate, extracts from the Con- 
gressional Record, the person ordering the same paying the cost thereof; and 
documents and reports of committees, with the evidence and papers submitted 
therewith, or any part thereof ordered printed by Congress, may be reprinted 


by the Public Printer on order of any member of Congress or Delegate, on pre- 
payment of cost thereof. * * * 
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The prepayment requirement of the above section of law is appli- 
cable only to that part of the section pertaining to documents and 
reports of committees which is codified as 44 U. S. C. 162. The first 
part of the section, codified as 44 U. S. C. 185, superseded like language 
in the act of March 3, 1875, 18 Stat. 347, and does not by its terms 
require prepayment. It reasonably may be presumed, and is so indi- 
cated in the above-quoted statements from the Congressional Record, 
that it was the practice of the Public Printer to extend credit for the 
printing of speeches and extracts from the Congressional Record which 
necessitated the authority granted by the act of March 4, 1911, to with- 
hold salary for satisfaction of delinquent accounts. That act does not 
however, affect the basic authority for such printing. 

In summary, our opinion is that prepayment is required for work 
performed under the provisions of Title 44, United States Code, sec- 
tions 161 and 162, but not for work performed under section 185. 


































[B-128145] 


Military Personnel—Reenlistment Bonus—Enlistment in 
Another Service 





Any reenlistment in a wnifurmed service for which a bonus is paid under section 
208 of the Career Compensation Act of 1949 must be considered in the determi- 
nation of the number of any subsequent reenlistment in the same or any other 
branch of the service for computation of the amount of the subsequent bonus. 


A member of the Air Force who, after discharge from a reenlistment for which 
a reenlistment bonus was received, enlisted in the Army and subsequently reen- 
listed in the Army may not have the Air Force reenlistment excluded in 
determination of the number of reenlistments, and, therefore, the Army reen- 
listment must be considered a second reenlistment in computation of the amount 
of the bonus. 


To the Secretary of Defense, May 27, 1957: 





Further reference is made to a letter dated April 15, 1957, from 
the Assistant Secretary of Defense (Comptroller), requesting decision 
on the following question presented in Committee Action No, 179, 
Military Pay and Allowance Committee, Department of Defense: 

In determining the number of the reenlistment involved under the provisions 
of Section 208 (a) of the Career Compensation Act of 1949, as added by Section 2 
of the Act of 16 July 1954 (68 Stat. 488), must a reenlistment for which a 


reenlistment bonus was previously paid by one of the uniformed services be 
counted upon a current reenlistment in a different uniformed service? 


Section 208 of the Career Compensation Act of 1949, as added by 
the act of July 16, 1954, 37 U. S. C. 239, provides, in pertinent part, 
as follows: 
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(a) * * * a member of a uniformed service who reenlists in the regular 
component of the service concerned within ninety days after the date of his 
discharge or release from active duty, and who is not covered by section 207 
of this Act, is entitled to a bonus computed according to the following table: 


Reenlistment Column (1) Column (2) 
involved ! 
Take Multiply by 


Monthly basic pay to which | Number of years specified in 
the member was entitled at reenlistment contract, or six, 
the time of discharge.? if none specified.* 

Two-thirds of the monthly | Number a ocean specified in 
basic pay to which the reenlistment contract, or six, 
member was entitled at if none specified.* 
the time of discharge.‘ 


* Ang reenlistment when a bonus was not authorized is not counted. 

* Two-thirds of the monthly basic pay in the case of a member in pay grade E-1 
at the time of discharge. 

*On the sixth anniversary of an indefinite reenlistment, and on each anni- 
versary thereafter, the member is entitled to a bonus equal to one-third of the 
monthly basic pay to which he is entitled on that anniversary date. 

*No bonus may be paid to a member in pay grade E-1 or E-2 at the time of 
discharge. 


* * * . . * * 


(c) The cumulative amount which may be paid to a member under this section, 
or under this section and any other other provision of law authorizing reenlist- 
ment bonuses, may not exceed $2,000. 


* « * * * * s 

(e) In this section, “reenlistment” means— 

(1) an enlistment in a regular component of a uniformed service after 
compulsory or voluntary active duty in that service ; or 

(2) a voluntary extension of an enlistment for two or more years. * * * 

In an example referred to in Committee Action No. 179, a reenlist- 
ment in the Air Force for which a reenlistment bonus was paid was 
followed, more than 90 days after discharge from the Air Force, by 
an enlistment in the Army and, subsequently, by a reenlistment in the 
Army. The question is whether the reenlistment in the Army was a 
first reenlistment or a second reenlistment for the purpose of com- 
puting the bonus payable under section 208 with respect to such reen- 
listment in theArmy. Doubt exists because of the provision in sub- 
section (e) of section 208, 37 U. S. C. 239 (e), to the effect that the word 
“reenlistment” as used in section 208, means “an enlistment in a regu- 
lar component of a uniformed service after * * * active duty in that 
service.” 

Section 208 grants a substantially higher bonus for a first reenlist- 
ment than for any subsequent reenlistment. The legislative history 
of the act clearly shows that the purpose of such higher bonus was to 
encourage trained personnel to continue in service careers and thus 
avoid the cost of training replacements for them, it being felt that 
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upon subsequent reenlistments as a member accrued more retirement 
credit, less bonus incentive would be required to assure his remaining 
in the service. 

As pointed out in Committee Action No. 179, if the reenlistment 
in the Army in the cited example be considered a first reenlistment 
within the intent af section 208, then an individual conceivably could 
draw reenlistment bonuses from the Air Force, the Army, the Navy 
and the Marine Corps, each on the basis of a first reenlistment, al- 
though accruing credit for retirement during all of his service, not- 
withstanding the Government would be put to the cost of retraining 
him for each successive service. 

In the example cited, the reenlistment in the Air Force doubtless 
took place before July 16, 1954 (when section 208 was added to the 
statute), but in a similar case with both of the reenlistments occurring 
after July 16, 1954, the reenlistment in the Air Force obviously would 
be a reenlistment, within the meaning of section 208, for the purpose 
of the payment of a bonus therefor, and it would not seem to be proper 
or consistent with the intent of section 208 to hold that it would lose 
the character of a “reenlistment” when considered in connection with 
the computation of a bonus due for the later reenlistment in the Army. 

For the reasons indicated, we view section 208 to mean that any 
reenlistment for which a reenlistment bonus is paid is to be considered 
a reenlistment in determining the number of any subsequent reenlist- 
ment in the same or any other uniformed service for the purpose of 
computing the amount due under that section for such subsequent 
reenlistment. 

Accordingly, the question presented in answered in the affirmative. 


[B-131318] 


Military Personnel — Gratuities — Reenlistment — Enlist- 
ment and Immediate Promotion—Bonus Computation 





A member of the uniformed services who reenlists in one grade and is immedi- 
ately promoted to a higher grade is entitled to have the enlistment and promotion 
considered as one transaction so that the reenlistment bonus which is payable 
on the basis of the “grade in which the member is enlisted” may be computed on 
the pay of the highergrade. 


To the Secretary of Defense, May 28, 1957: 





Further reference is made to letter of March 29, 1957, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
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whether a member of the uniformed services who, having been released 
from active duty as an officer, reenlists in one grade and on the same 
day is promoted to a higher temporary or permanent enlisted grade 
is entitled under section 208 (d) of the Career Compensation Act of 
1949, as amended, to a reenlistment bonus computed on the basis of the 
pay of the higher enlisted grade. A discussion of the matter is set 
forth in Committee Action No. 176 of the Military Pay and Allowanee 
Committee, Department of Defense, enclosed with the letter. 

Section 208 (d) of the Career Compensation Act of 1949, as added 
by section 2 of the act of July 16, 1954, 68 Stat. 488, 37 U. S. C. Supp. 
1V, 239 (d), provides as follows: 

An officer of a uniformed service who reenlists in that service within ninety 
days after his release from active duty as an officer is entitled to a bonus com- 
puted according to the table in subsection (a) of this section, if he served in an 
enlisted status in that service immediately before serving as an officer. For the 
purpose of this subsection, the monthly basic pay (or appropriate fraction if 
the member received a bonus for a prior reenlistment) of the grade in which the 
member is enlisted (computed in accordance with the cumulative years of service 
of the member) is to be used in column 1 of the table set forth under subsection 
(a) of this section instead of the monthly basic pay to which he was entitled 
at the time of his release from active duty as an officer. 

In the discussion appearing in Committee Action No. 176, mentioned 
above, it is stated as follows: 

A literal interpretation of Section 208 (d), supra, requires the conclusion that 
computation of the bonus on a higher temporary or permanent grade is erroneous 
since the subsection states “* * * the monthly basic pay * * * of the grade in 
which the member is enlisted * * *.” However, it is noted that the enlistment 
in one grade and promotion, temporary or permanent, to a higher grade are 
accomplished at the same time. Thus, the member’s pay and allowances from 
the day of reenlistment are based on the higher grade, and at least from an equi- 
table viewpoint he is entitled to a reenlistment bonus computed on the higher 
grade. Congressional Hearings and Reports on the bill which became the Act of 
16 July 1954 do not clarify the purpose of Section 208 (d) in so far as the prob- 
lem under discussion is concerned, other than to emphasize the point that “the 
bonus is computed by employing the basic pay of the grade in which the officer is 
enlisted, rather than the grade from which he was discharged, in the table in 
subsection (a).” See Report No. 2098, House of Representatives dated 8 July 
1954, and Senate Report No. 1640, 25 June 1954, both accompanying §. 3539. 

The Committee Action further states that in order to encourage 
reenlistments of high caliber personnel, it is a common practice of 
the Department of the Army to enlist former officer and warrant 
officer personnel in certain lower grades and promote them the same 
day to a higher temporary enlisted grade. In the Marine Corps, all 
enlistments and reenlistments are effected in the grade of private, 
and the members, including former officers, are, when authorized by 
regulations or the Commandant of the Marine Corps, immediately 
promoted to a higher enlisted grade. It is stated that the Navy and 


Air Force reenlist former officers in various grades but do not imme- 
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diately promote them to any higher grade. It is pointed out that 
in a number of instances Army disbursing officers have computed the 
reenlistment bonus based on the higher temporary grade but that our 
Office has withheld credit for such payments in the disbursing officer’s 
accounts. 

The answer to the question presented depends upon the meaning 
of “the grade in which the member is enlisted,” as used in section 
208 (d), when considered in relation to such question. It is true, that 
technically, and from the standpoint of form, there would be an 
enlistment in the lower grade in any case of the type described. 
However, where the person so enlisting is immediately advanced to a 
higher grade and, hence, becomes for pay and other purposes an 
enlisted member of the grade to which advanced at the time of en- 
listment, it would seem that the enlistment and advancement reason- 
ably should be viewed as being, in substance, parts of one enlistment 
transaction whereby the person being enlisted becomes a member of 
the uniformed services of the higher enlisted grade. 

To view such an enlistment end advancement transaction as accom- 
plishing an enlistment in the higher grade is, we believe, in full 
consonance with the purpose and intent of section 208, as indicated 
generally by its language and legislative history, particularly when 
it is considered that in all reenlistment cases not involving service as 
an officer between periods of enlisted service, the reenlistment bonus 
payable under that section is computed on the basic pay to which the 
member was entitled at the time of his discharge from his old enlist- 
ment. Hence, it is concluded that a member who, following service 
as an officer, reenlists in one grade and is simultaneously promoted to 
a higher temporary or permanent grade, effective on the date of 
reenlistment, may be considered as having enlisted in the higher grade 
for the purpose of computing his reenlistment bonus under the pro- 
visions of section 208. 

Accordingly, the question presented is answered in the affirmative. 


[B-131811] 


Appropriations—Public Building Construction—Availabil- 
ity Beyond—Fiscal Year 


Appropriations which are made available in the Second Supplemental Appropri- 
ation Act, 1957, for plans and specifications for public building construction are 
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to be regarded as annual appropriations for the fiscal year 1957, even though 
no period of availability is specified for each item, and since appropriations for 
plans and specifications for building construction may not be considered public 
building appropriations so as to come within the exemption to the fiscal year 
limitation in 31 U. S. C. 682, sueh appropriations may not be obligated after the 
1957 fiscal year. 


Appropriations which were made available for construction of facilities for 
housing animals for National Institutes of Health in the Second Supplemental 
Appropriation Act, 1957, and which are to be used for construction of permanent 
type buildings may be considered available until expended under 31 U. 8S. C. 682. 


To the Secretary ef Health, Education and Welfare, May 28, 1957: 


Your letter of May 9, 1957, requests our decision concerning the 
period of availability of certain appropriations for the Public Health 
Service, contained in the Second Supplemental Appropriation Act, 
1957, Public Law 855, approved July 31, 1956, 70 Stat. 769. Those 
appropriations read as follows: 

Construction of dental research building: For the preparation of plans and 
specifications for construction of buildings and facilities for the National Insti- 


tute of Dental Research, in accordance with the National Dental Research Act, 
as amended (42 U.S. C. 288), $200,000. 


* * * * * a ab 

Construction of animal quarters: For construction of facilities for housing 
animals for the National Institutes of Health, including preparation of plans, 
equipment, and the temporary diversion of such facilities for office space, 
$1,371,000. 

General office building: For plans and specifications preparatory to construc- 
tion of a general office building, National Institutes of Health, $300,000. 

Construction of library facilities: For the preparation of plans, specifications, 

and drawings for the National Library of Medicine, $350,000: Provided, That 
this appropriation shall become effective only upon enactment into law of S. 3430, 
Eighty-fourth Congress. 
The appropriations were established on the books of the Treasury as 
fiscal year 1957 appropriation accounts. See Treasury Department 
Announcement of Account Symbols and Titles Nos. 4215 and 4222, 
dated August 3 and 8, 1956, respectively. 

You say that although the referred-to appropriations do not specify 
the period of availability, you have assumed that the funds represented 
thereby remain available until completion of the work for which they 
were appropriated pursuant to the terms of 31 U. S. C. 682. In sup- 
port of that position you point out that the language of the appropri- 
ation for the dental building, as contained on page 12 of Senate Docu- 
ment No. 143, 84th Congress, included the phrase “to remain available 
until expended.” You report that although the printed legislative 
record is silent as to the reason for deletion of the phrase from the 
appropriation, your Department was informally advised that the 


language was considered unnecessary. Also, you refer to the deletion 
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of this phrase from the language of the appropriation made in the 
Second Supplemental Appropriation Act, 1956, Public Law 533, ap- 
proved May 19, 1956, 70 Stat. 170, to the Public Health Service for 
“Construction of Biologics Standards Laboratory Building,” and to 
the explanatory statement contained in the related Senate Report No. 
1725, 84th Congress (page 15), to the effect that the provisions of 31 
U.S. C. 682, quoted therein, obviate the need for continuing the phrase 
in the language of that appropriation. 

Asa further indication of the intent of the Congress to authorize the 
work performed under the appropriations for plans and specifications 
as part of the actual construction of the buildings, you suggest that the 
appropriation titles clearly indicate the purpose of the appropriations 
is construction and that the language identifies the nature or purposes 
of the buildings to be constructed. In addition, you mention that two 
of the appropriations in question contain specific reference to the 
enabling legislation providing for construction of the buildings. 

Proceeding further, you say that plans and specifications are drawn 
in cooperation with the engineering staff of the General Services Ad- 
ministration, and explain the various functions and problems of the 
latter in preparing site and building plans and specifications, which 
serve to estimate the approximate fund requirements for the actual 
construction. In connection therewith, you point out that the services 
of architects are required from the time the initial plans and specifica- 
tions are made until the structure is completed. You express the view 
that the drawing of plans and specifications for the construction of a 
building thus is not a separable part of the overall building project 
but rather, is a continuing integral function to be performed through- 
out the entire life of the project ; and, therefore, it would be impossible 
to efficiently accomplish the purpose of-the appropriations if the period 
of obligational availability were to be limited to one fiscal year. 

Section 7 of the act of August 24, 1912, 37 Stat. 487, as amended by 
section -6 of the act of March 3, 1919, 40 Stat. 1309, 31 U. S. C. 718, 
provides that no specific or indefinite appropriation made in any regu- 
Jar annual appropriation act shall be construed to be permanent or 
available continuously without reference to a fiscal year unless it be- 
longs to certain classes therein specified, including public buildings, or 
unless it is made in terms expressly providing that it shall continue 
available beyond the fiscal year for which the appropriation act in 
which it is contained makes provision. 


Section 1 of the act of June 23, 1874, 18 Stat. 275, 31 U. S. C. 682, 
reads as follows: 
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All moneys appropriated for the construction of public buildings shall remain 
available until the completion of the work for which they are, or may be, appro- 
priated ; and upon the final completion of each or any of said buildings, and 
the payment of all outstanding liabilities therefor, the balance or balances 
remaining shall be immediately covered into the Treasury. 

The appropriations here under consideration are not contained in 
a regular annual appropriation act but the cited supplemental appro- 
priation act in which they appear provides in its opening clause: 

That the following sums are appropriated out of any money in the Treasury 
not otherwise appropriated, to supply supplemental appropriation * * * for the 
fiscal year ending June 30, 1957, and for other purposes * * *. 

It is clear from this provision of law that, as to the appropriations 
contained in the act, the Congress intended that they were to be con- 
sidered as annual appropriations for the fiscal year 1957, unless other- 
wise provided in express terms, or unless the appropriations were of 
such class as are specifically exempted from fiscal year limitations by 
the referred-to 1874 and 1912 statutes. 

The appropriations quoted above, except as to the appropriation 
for construction of facilities for housing animals which is considered 
hereinafter, are not made available for the actual construction of 
public buildings. On the contrary, they are available solely for the 
preparation of plans and specifications for public buildings to be con- 
structed. We repeatedly have held that such appropriations for plans 
and specifications do not constitute public building appropriations 
within the meaning of the acts of 1874 and 1912, so as .to render inap- 
plicable fiscal year limitations. See, in addition to our decisions 7 
Comp. Gen. 619 and 19 id. 702, cited in your letter, 8 Comp. Gen. 519, 
wherein we stated that the public buildings exemption from the in- 
hibition of the 1912 statute generally has been held to be inapplicable 
to any appropriation which does not provide for the original 
construction of a public building. 

One of the reasons advanced in your letter for reestablishing these 
appropriations with no-year availability is that the phrase “to remain 
available until expended” was deleted from the appropriation con- 
tained in the Second Supplemental Appropriation Act, 1956, for 
“Construction of Biologics Standards Laboratory Building.” That 
appropriation is expressly made available for construction of the 
building including plans as distinguished from the ones here involved 
which are available only for plans and specifications. Hence, it is 
at once apparent that the 1956 appropriation is subject to the provi- 
sions of 31 U. S. C. 682, that the phrase “to remain available until 
expended” is unnecessary therein to denote its period of availability 
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but that such section and reason for deletion of the phrase has no 
application here. 

Regarding the contention that the appropriation titles indicate a 
legislative intent that the “purpose of the appropriations is construc- 
tion,” we find nothing in the legislative history of the appropriation 
act, or otherwise, indicating an intention on the part of the Congress 
that the said titles should be construed as broadening the use or period 
of availability of the appropriations contrary to the plain terms 
thereof or to the basic principles underlying the subject statutes. See 
1 Comp. Gen. 532, 533. 

You may be sure that we fully recognize the problems incident to 
obligating within a fiscal year all funds provided for plans and speci- 
fications for large public building projects, particularly, in view of 
the provisions of section 1311 of the Supplemental Appropriation 
Act, 1955, 68 Stat. 800, 830, 31 U. S. C. 200. Cf. 35 Comp. Gen. 3; 
34 id. 705. However, and after considering the other reasons assigned 
by you, we find nothing which would warrant any change in the 
classification of these appropriations. 

Accordingly, and in answer to your specific question we conclude 
that the appropriations here under consideration may not be regarded 
as public buildings appropriations subject. to the provisions of 31 
U.S. C. 682, and since by the terms thereof they are not made available 
beyond the fiscal year 1957, there is no authority for considering them 
available for obligation subsequent to June 30, 1957. 

Concerning the appropriation for construction of facilities for hous- 
ing animals, our understanding is that it was established in a fiscal 
year 1957 account unde: the belief that the construction involved 
did not constitute a public building. On the basis of informal advice 
now received from the General Services Administration that the con- 
templated facilities are in the nature of brick constructed permanent 
type buildings, no reason appears why the funds should not be made 
available under a no-year appropriation account and, in order that 
the status of the appropriation may be shown on the record accord- 
ingly, the matter is being called to the attention of the Secretary of 
the Treasury today with a view to adjusting this appropriation 
account. 


—_ Fe = ©, S&S & OO, fr © 
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[B-131810] 


Mileage—tTravel by Privately-Owned Automobile—Between 
Residence and Headquarters—Official Duty En Route 


Employees who are authorized to use privately-owned automobiles for official 
business within or outside of their designated posts of duty may be paid mile- 
age from whatever point the journey begins, without deduction for the distance 
normally traveled between home and headquarters and irrespective of whether 
duty is performed within or outside of the corporate limits of the headquarters 
city or at the headquarters office. 36 Comp. Gen. 618, id. 450, id. 171, modified. 
Reclaim voucher which covered payment of mileage for use of privately-owned 
automobiles for official business within and outside of the designated post of 
duty, and which was administratively disallowed after General Accounting Office 
determined that regulations were improper for not requiring deduction for mile- 
age distance between residence and headquarters, may now be certified for 
payment in accordance with decision modifying previous holding. 

To the Chairman, United States Civil Service Commission, June 4, 


1957: 


Your letter of May 13, 1957, with enclosures, requests our decision 
on several questions relating to the computation of mileage for use of 
personally-owned automobiles by Civil Service Commission investiga- 
tors. The questions are stated to have arisen in the application of our 
decision of February 28, 1957, B-128764, B-129398 (36 Comp. Gen. 
618). That decision held that a United States marshal or deputy 
marshal who travels by personally-owned automobile from his resi- 
dence to his headquarters city for official duty thereat is entitled to 
mileage only for the distance in excess of that normally traveled be- 
tween residence and headquarters office, even though no duty is per- 
formed at the headquarters office. 

You point out that the nature of the work performed by Commis- 
sion investigators requires substantial travel on official business on a 
daily basis, including frequent overtime. While it is possible and 
permissible for an investigator to use public transportation, experience 
has shown that an investigator cannot produce a reasonable amount of 
work except through substantial use of an automobile. Since Govern- 
ment-owned automobiles are not available for use by investigators, the 
Government benefits by having the investigators use privately-owned 
automobiles on official business. Investigators are not expected to ap- 
pear at the headquarters office unless it is necessary for them to pick 
up more work or to dictate finished cases. On the average, an in- 
vestigator appears at the office about twice a week and the total time 
spent in the office each week by each investigator is less than three- 
fourths of a day. If practicable, an investigator will arrange his work 
so that any such necessary dropping in at the office can be done when 
his investigating work takes him near the vicinity of the office. You 
also point out that while the average Government employee uses 
public transportation or only shares a part of automobile travel be- 
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cause of “pool” arrangements in reporting to his oflice and returning 
home, an investigator is precluded from so doing. 

You say that pursuant to our decision of February 28, 1957, the 
Commission has been requiring investigators to deduct from their 
mileage twice the distance from the headquarters office to their homes, 
on any day on which they perform any work in the headquarters city. 
For example, an investigator attached to the central office who lives 
in Prince Georges County, Maryland, 20 miles from the central office, 
and who spends most of the day performing investigations in Prince 
Georges County but makes one call inside the District line, is required 
to deduct 40 miles from his day’s mileage. An investigator living in 
the District of Columbia, 7 miles from the office, who on a given day 
performs any investigations within the District is required to deduct 
14 miles from his day’s mileage. An investigator who performs his 
entire day’s investigation in Maryland or Virginia is not required to 
make any deductions, though he may live in the District or may have 
to travel through a part of the District in going from one interview 
to another. 

You also say that in one type of situation in the field service you 
have considered that the principle of the decision would require the 
deduction of the cost of public transportation rather than deduction 
of mileage. In certain cities such as New York, an investigator uses 
his automobile when on investigation in outlying districts, but if he 
has to go downtown where the headquarters office is located he uses 
public transportation as a matter of course, since it is rapid and more 
convenient. Where that is the case, when such investigator performs 
duty within the city limits but does not report to headquarters, you 
are at present deducting the cost of public transportation rather than 
deducting mileage. 

The questions you pose are as follows: 

1. (a) Is it required that a deduction representing twice the distance between 
residence and headquarters building be made for every day on which an in- 
vestigator performs any duty in his headquarters city, as we are now doing? 
(b) If so, is it proper to deduct only the cost of public transportation in the 
cases where public transportation would be used in actually going to and from 
the headquarters office? (c) If deduction has been made for a particular day, 
is another deduction required if the investigator performs overtime duty, com- 
pensated or uncompensated, in the evening? 

2. (a) Is any deduction required on days on which all the investigator’s work 
is performed outside the limits of the headquarters city? (b) Does the fact 
that the investigator lives inside or outside the city, or may travel through a 
part of the city in going from one interview to another, make any difference? 

3. If deduction is not required merely because an investigator performs some 
duty in the headquarters city, is it required on days on which he actually comes 
in to the office as described? 

The view set forth in our prior decisions requiring deduction of 
mileage for the distance between residence and headquarters results 
from the application of the generally established rule that an employee 
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must bear the cost of transportation between his residence and his 
place of duty at his official station. Such holding, however, was 
not made without realization that there might be situations in which 
the rule would prove to be inappropriate from the standpoint of both 
the Government and the employee. Now our attention has been di- 
rected by the Commission, as well as by other agencies, to various 
situations peculiar to them severally which emphasize the need for 
a more flexible rule. Because of those situations and since the matter 
is not one covered by statute but rather by rule of decision we feel 
warranted in reevaluating the entire matter. 

Section 3.5-b (1) of the Standardized Government Travel Regula- 
tions issued pursuant to section 4 of the Travel Expense Act of 1949 
(5 U. S. C. 837) provides that officers or employees shall, whenever 
such mode of transportation is authorized or approved as more advan- 
tageous to the Government, be paid mileage for the use of privately- 
owned automobiles when engaged on official business within or outside 
their designated posts of duty or places of service. In such cases the 
mileage rate as authorized or approved may be paid from whatever 
point an employee begins his journey. It is further provided that in 
determining whether such transportation is more advantageous to the 
Government, consideration will be given to the advantages resulting 
from the more expeditious transaction of the public business as well 
as other advantages or disadvantages to the United States in the 
particular case. 

Upon reconsideration of the mileage field as a whole we now con- 
clude as a general rule that where an officer or an employee is properly 
authorized to use a privately-owned automobile for official business, 
it is within administrative discretion to allow him mileage from what- 
ever point he begins his journey with no requirement that there be 
deducted from the computation of such mileage the distance that the 
employee would normally travel between his home and his head- 
quarters, irrespective of whether he performs duty on that day within 
or without the corporate limits of his headquarters city or at his head- 
quarters office. The administrative officials, however, in exercising 
their discretionary power in this matter are to give due consideration 
to the interests of both the Government and the employee. Where 
appropriate they may and should in the exercise of this discretion 
restrict the mileage allowable, by way of a reduced rate or distance. 
36 Comp. Gen. 618; id. 450; id. 171; and other decisions inconsistent 
with the rule announced in this decision are modified accordingly. 

Your submission is answered accordingly. 

Concerning the reclaim voucher submitted with your letter, we 
understand the mileage involved would have been allowable under the 
administrative regulations and was deducted by administrative audit 
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action because of our decision, B-129398, December 4, 1956, 36 Comp. 
Gen. 450. In the circumstances, we would not object to its certifica- 
tion for payment if otherwise proper. 


[B-131382] 


Employees—Reassignments—Performance of Same Du- 
ties—Additional Salary Refund 

An employee who was reassigned from the position of voucher examiner to 
payroll clerk for the purpose of restoring the highest salary rate previously 
attained in order to retain her services, but who continued to perform only 
the duties of voucher examiner, may not have the reassignment considered 


effective to be legally entitled to the additional salary authorized for reassign- 
ments by section 25.103 (b) (1) of the Federal Employees Pay Regulations. 


To the Secretary of the Treasury, June 6, 1957: 


In our audit of Internal Revenue Service voucher No. 17212, Sep- 
tember 1955, and others, in the account of A. H. Hoiland, disbursing 
officer, symbol 412, formal exception No. 600008, dated March 28, 1946, 
was stated against Charlotte Baytus, Authorized Certifying Officer, 
questioning the salary rate allowed Mrs. Hermine Glasson under a 
personnel action purporting to reassign her to the position of Payroll 
Clerk, GS-4. 

The records show that on August 1, 1955, effective close of business 
August 12, 1955, Hermine Glasson submitted her resignation for 
transfer to the Department of Agriculture for the purpose of receiv- 
ing an increase in salary. The request for personnel action, Standard 
Form 52, was altered to read “reassignment” rather than “separation— 
transfer,” effective August 14, 1955, and a personnel action was pro- 
cessed changing her designation from Voucher Examiner GS-4, step d, 
$3,670 per annum to Payroll Clerk, GS-4, step x, $4,010 per annum. 
The time and attendance reports and overtime authorizations, how- 
ever, disclosed that Mrs. Glasson continued to perform the duties of 
Voucher Examiner during the reassignment to Payroll Clerk. She 
was reassigned to the position of Voucher Examiner, September 11, 
1955. 

In reply to the informal and formal exceptions the administrative 
office states that when Mrs. Glasson was employed by the Internal 
Revenue Service she entered at the second step of the grade in ac- 
cordance with the then existing administrative policy which precluded 
salary protection. The office admits that the personnel action was 
taken for the purpose of retaining the services of the employee 
and that the reassignment was never consummated because of a series 
of unforeseen events which were beyond the control of either the 
employee or the administrative officials. However, it is contended 
that the action was taken in good faith and that the action constituted 
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a bona fide reassignment under which the employee is entitled to 
the increased salary rate. 

Section 25.103 (b) (1), of the Federal Employees Pay Regulations, 
Z1-318, Federal Personnel Manual, provides as follows: 

Subject to the mandatory requirements of paragraph (d) of this section and 
Section 25.104, an employee who is reemployed, transferred, reassigned, pro- 


moted, repromoted, or demoted may be paid at any scheduled rate for his grade 
which does not exceed the employee's highest previous rate. * * * [Italics 


supplied. ] 
Section 25.102 (d) defines reassignment as “a change, without pro- 
motion or demotion, from one position to another position, while 
serving continuously in the same agency.” 

It is clear that the reassignment of Mrs. Glasson to Payroll Clerk 
for the purpose of restoring the highest salary rate previously at- 
tained in order to retain her services, if actually accomplished, would 
have been a proper exercise of administrative discretion under the 
above-cited sections of the Federal Personnel Manual. However, the 
record shows and the administrative office admits the employee con- 
tinued to perform the duties of Voucher Examiner during the period 
(approximately one month) she was paid as “Payroll Clerk,” and 
that she did not perform any of the functions of the payroll position 
to which “reassigned.” While the administrative intent is not ques- 
tioned, the reassignment must have become an accomplished fact 
before the employee would legally be entitled to the increase in com- 
pensation authorized by section 25.103 (b) (1) of the Federal Em- 
ployees Pay Regulation. 

Accordingly, there is no legal basis upon which the employee may 
retain the additional salary received as a result of the purported re- 
assignment. In the circumstances, unless administrative action is 
initiated to collect the overpayments from the employee, it will be 
necessary for us to effect collection of the overpayments from the 
responsible Certifying Officer. Also, administrative action should 
be taken immediately to adjust the employee's salary to the proper 
rate indicated above. 

Will you please inform us of your disposition of the matter. 


[B-131490] 





Retired Military Personnel Holding Civilian Positions—Dual 
Compensation—Waiver of Retired Pay for Veterans Benefits 


A retired commissioned officer who executes a waiver of retired pay pursuant 
to 88 U. S. C. 504 in order to receive veterans disability compensation, which is 
not considered retired pay, has in effect reduced the legally authorized retired 
pay by the amount of the veterans compensation, and, therefore, an amount 
formerly withheld from retired pay to prevent combined retired pay and com- 
pensation from a civilian position from exceeding the $10,000 double compensa- 
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tion limitation, 5 U. 8S. C. 59a, may be paid to the officer from the effective date 
of the waiver so long as the combined retired pay and civilian compensation 
do not exceed $10,000. 


To Captain R. J. Anthony, Department of the Navy, June 6, 1957: 
Your letter of April 10, 1957, CDC-1-ilb, requests decision as to 
whether, in the situation presented, you should continue to withhold 
$30.08 per month from the retired pay of Lieutenant Colonel Thomas 
H. Dougan, 06436, U. S. Marine Corps, retired, after April 1, 1957. 

You say that, effective June 1, 1953, Colonel Dougan was trans- 
ferred to the permanent disability retired list under the provisions of 
section 402 of the Career Compensation Act of 1949, 63 Stat. 816, 37 
U.S. C. 272, with annual retired pay of $5,835.96. On June 25, 1956, 
he was appointed to a Federal civilian position at an annual salary of 
$4,525, which, when combined with the annual rate of his retired pay, 
results in an annual total rate from both sources of $10,360.96. His 
retired pay was reduced $360.96 per annum ($30.08 per month) under 
section 212 of the act of June 30, 1932, as amended, 5 U. S. C. 59a, 
which provides generally that no person holding a Federal civilian 
office or position shall be entitled to retired pay for or on account of 
services as a commissioned officer at a rate in excess of an amount 
which, when combined with the annual rate of compensation from his 
civilian office or position, makes the total rate from both sources more 
than $10,000. 

Colonel Dougan has been awarded compensation of $66 per month 
by the Veterans Administration and pursuant to the act of May 27, 
1944, 58 Stat. 230, 38 U. S C. 504, he has waived a like amount of his 
retired pay in favor of receiving his Veterans Administration com- 
pensation, such waiver being effective April 1, 1957. Since, as a 
consequence of this waiver, Colonel Dougan’s retired pay after April 1, 
1957, including the $30.08 monthly deduction, when combined with the 
annual rate of his civilian compensation will not exceed $10,000 
annually, you suggest that section 212 may no longer require any 
reduction in his retired pay. 

In the case of MacMath v. United States, 248 U.S. 151, the Supreme 
Court said: 










When an office with a fixed salary has been created by statute, and a person 
duly appointed to it has qualified and entered upon the discharge of his duties, 
he is entitled, during his incumbency, to be paid the salary prescribed by statute; 
and effect will ngt be given to any attempt to deprive him of the right thereto, 
whether it be by unauthorized agreement, by condition, or otherwise. 


See, also, United States v. Bancroft, 260 U. S. 706; United States v. 
Andrews, 240 U. 8. 90; Glavey v. United States, 182 U.S. 595. Hence, 
in general, the acceptance by an employee of less than the lawful salary 
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of his position does not bar a claim by him for the difference. 14 
Comp. Gen. 193 ; 23 Comp. Gen. 109. 

The act of March 3, 1891, 26 Stat. 1082, 38 U.S. C. 114, provided 
that: 
* * * no pension shall be allowed or paid to any officer, noncominissioned officer, 
or private in the Army, Navy, or Marine Corps of the United States, either on the 
active or retired list. * * * 
And, section 212 of the World War Veterans’ Act of June 7, 1924, 43 
Stat. 623, as amended, 38 U. S. C. 422, provided, in part: 


That compensation under this title shall not be paid while the person is in 
receipt of active service or retirement pay * * *. 


Paragraph XIII, Veterans Regulation No. 10, 38 U. S. C., Chap- 
ter 12A (page 5599, 1952 Edition), presently applicable in such situa- 
tions, provides that: 

Not more than one award of pension, compensation, or emergency officers’ or 
regular retirement pay, shall be made concurrently to any person bused on his 
own service. * * * 

The necessary effect of the cited Supreme Court decisions is that, 
in the absence of special statutory provisions regulating the matter, 
a waiver of a statutory right to pay and allowances will not estop the 
person waiving the right and that the courts will not give any effect 
to such a waiver. The quoted statutory provisions make it clear that 
a retired person is not to receive duplicate benefits for the same service. 
Consequently, we held in decision of July 25, 1940, 20 Comp. Gen. 41, 
that a waiver by a retired Army enlisted man of his statutory right 
to retired pay might be considered effective only if construed as 
renunciation of his retired status, and if pursuant to such waiver his 
retired pay was discontinued and a pension granted, the transaction 
must be treated as terminating finally the man’s status as a retired 
enlisted man. 

The act of May 27, 1944 (38 U.S. C. 26c), provides in material part: 


That any person who is receiving pay pursuant to any provision of law relat- 
ing to the retirement of persons in the regular military or naval service, and who 
would be eligible to receive pension or compensation under the laws adminis- 
tered by the Veterans’ Administration if he were not receiving such retired pay, 
shall be entitled to receive such pension or compensation upon the filing by such 
person with the department by which such retired pay is paid of a waiver of so 
much of his retired pay and allowances as is equal in amount to such pension or 
compensation. * * * 


By section 4 of the act of June 30, 1941, 55 Stat. 395, 38 U.S. C. 26b, 
enlisted men of the Regular Army and of the Philippine Scouts, who 
had been placed on the retired list, were authorized in certain cases to 
waive receipt of retired pay and allowances for the purpose of receiv- 
ing a pension or compensation from the Veterans Administration 
and, thereafter, to waive receipt of pension or compensation for the 
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purpose of receiving retired pay and allowances. The act of May 27, 
1944, extended the limited authorization contained in section 4 of the 
act of June 30, 1941, to all retired members of the Regular military 
and naval components who also could qualify for veterans’ benefits. 
The act of May 27, 1944, was made applicable to members of the 
Reserve components retired for disability by subsection 402 (i) of the 
Career Compensation Act of 1949, 63 Stat. 820, now 10 U.S. C. 1215 
(act of August 10, 1956, 70A Stat. 100). 

The purpose of these waiver statutes is to permit the retired in- 
dividuals concerned to receive either their retired pay or their vet- 
erans’ benefits, or such veterans’ benefits plus retired pay equal to the 
difference between the amount of the benefits and the full rate of re- 
tired pay, without terminating the status giving rise, either to the 
right to retired pay, or to veterans’ benefits. Such statutes do not, 
however, reflect any intention on the part of Congress to remove the 
statutory prohibition against the concurrent payment of retired pay 
and pension or compensation. Accordingly, to the extent that vet- 
erans’ benefits are being received by a retired person, a like amount of 
retired pay must be relinquished absolutely. In view of the cited 
Supreme Court cases, it is doubtful that such a relinquishment would 
result unless the right to the waived retired pay is extinguished so as 
to correspondingly reduce the lawful retired pay. Compare 28 Comp. 
Gen. 675. Hence, the conclusion appears required that a valid waiver 
of retired pay pursuant to the 1944 statute and the payment of vet- 
erans’ benefits on the basis of such waiver, operates to reduce the 
legally authorized retired pay by the amount of the waived retired 
pay. Accordingly, from the effective date of Colonel Dougan’s 
waiver he ceased to be entitled to retired pay equal in amount to the 
compensation which he is entitled to receive from the Veterans 
Administration. 

Disability compensation payable by the Veterans Administration is 
not retired pay and, therefore, as a consequence of Colonel Dougan’s 
waiver of retired pay, the combined amount of his lawful retired pay 
and civilian compensation after April 1, 1957, does not exceed $10,000 
annually. Accordingly, after that date he is not subject to the dual 
compensation restrictions of section 212 of the Economy Act and your 
question is answered in the negative. It should be understood, of 
course, that if Colonel Dougan hereafter receives any increase in re- 
tired pay or civilian compensation which would result in a total entitle- 
ment of such items in excess of $10,000, he would be subject to the 
$10,000 restriction imposed by section 212 to the extent of such excess. 
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Military Personnel—Retired Navy Officer Employed as 


Wharfbuilder — Dual Employment Prohibition—Salary 
Refund 


A Navy officer who is retired for length of service under 34 U. S. C. 410b and 
who is employed by the Navy Department as a wharfbuilder with compensa- 
tion fixed on an hourly basis holds two offices within the meaning of the pro- 
hibition in 5 U. S. C. 62, and, inasmuch as the retired pay and civilian com- 
pensation exceed the $2,500 a year limitation, the salary received from the 
civilian employment must be refunded. 

An individual with permanent enlisted status in the Navy who is retired as an 
officer under 34 U. S. C. 410b and who by reason of civilian employment is de- 
termined to have held two offices contrary to the prohibition in 5 U. 8S. C. 62 
is required to refund the net amount of the civilian compensation received after 
May 22, 1956, the date of decision of the Comptroller General (35 Comp. Gen. 
657) in which it was held that enlisted men retired in officer status were sub- 
ject to the dual officer prohibition. 


To the Secretary of the Navy, June 7, 1957: 


Further reference is made to letter of March 8, 1957, from the As- 
sistant Secretary of the Navy, requesting a decision as to the appli- 
cability of the dual employment restrictions of the act of July 31, 
1894, 28 Stat. 205, as amended, 5 U.S. C. 62, in the case of Lieutenant 
Commander Willis S. Hollingworth, United States Navy, retired. 

It appears that Commander Hollingworth was retired, not by rea- 
son of physical disability, on January 1, 1956, under the provisions of 
section 6 of the act of February 21, 1946, 60, Stat. 27, as amended by 
section 1 of the act of August 9, 1955, 69 Stat. 614. Such provisions 
are codified as 34 U. S. C. 410b, (Supp. III), as follows: 

When any officer of the Regular Navy or the Regular Marine Corps or the 
Reserve Components thereof, including any member of the naval service tempo- 
rarily appointed to commissioned grade whose permanent status is enlisted, 
has comp eted more than twenty years of active service in the Navy, Marine 
Corps, Army, Air Force, or Coast Guard, or the Reserve Components thereof, 
including active duty for training, at least ten years of which shall have been 
active commissioned service, he may at any time thereafter, upon his own 
application, in the discretion of the President, be placed upon the retired list 
on the first day of such month as the President may designate. As used in this 
section “active commissioned service” includes all active service performed 
under a temporary appointment to a commissioned grade, including a com- 
missioned warrant grade, by an officer whose permanent status is enlisted. 

It further appears that Commander Hollingworth has been paid 
retired pay beginning January 1, 1956, at the rate of $317.46 per 
month and that from April 23, 1956, to September 10, 1956, he was 
employed at the U. S. Naval Station, Tongue Point, Astoria, Oregon, 
as a wharfbuilder with compensation at the rate of $2.20 per hour. 
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Section 2 of the act of July 31, 1894, 28 Stat. 205, as amended, 5 
U.S. C. 62, is as follows: 

No person who holds an office the salary or annual compensation attached 
to which amounts to the sum of two thousand five hundred dollars shall be 
appointed to or hold any other office to which compensation is attached unless 
specially authorized thereto by law; but this shall not apply to retired officers 
of the Army, Navy, Air Force, Marine Corps, or Coast Guard whenever they 
may be elected to public office or whenever the President shall appoint them 
to office by and with the advice and consent of the Senate. Retired enlisted 
men of the Army, Navy, Air Force, Marine Corps, or Coast Guard retired for 
any cause, and retired officers of the Army, Navy, Air Force, Marine Corps, or 
Coast Guard who have been retired for injuries received in battle or for injuries 
or incapacity incurred in line of duty shall not, within the meaning of this 
section, be construed to hold or to have held an office during such retirement. 

Decision is requested as to whether the fact that Commander Hol- 
lingworth’s employment was on an hourly rated basis would remove 
him from the restrictions of 5 U. 8. C. 62; whether, if he must refund 
salary received as a wharfbuilder, such refund should be for the whole 
period of employment or from May 22, 1956; and whether, if refund 
is required, it should be the gross amount earned by him or the net 
amount received after deductions for F. I. C. A., withholding taxes, 
and insurance. 

It has long been held that an officer of the regular military or naval 
service who is retired for length of service holds an office within the 
contemplation of the provisions of 5 U. S. C. 62. See citations at 28 
Comp. Gen. 367, 368; 36 Comp. Gen. 309. Hence, it seems clear that 
Commander Hollingworth, as a retired officer, held an office within 
the contemplation of those provisions. 

As to whether his employment as a wharfbuilder constituted the 
holding of an office within the contemplation of the above provisions, 
the fact that salary was computed on an hourly basis, rather than by 
the week, month or year, would appear to be immaterial. See 1 Comp. 
Gen. 700, 702, in which it was said that the term “office” as used in 
the act of July 31, 1894, is “a broad general term which has been con- 
strued to include any person holding a place or position under the 
Government and paid from Government funds.” Also, see 86 Comp. 
Gen. 309, 310, in which it was said: 

* * * Broadly speaking the term “office” as used in the 1894 act above has been 
held to cover any position having Federal functions and duties and having, also, 
the elements of appointment, tenure, duration, and salary, recognized as charac- 
teristic of an office, as distinguished from a mere contract for the performance 
of personal services. * * * 

Accordingly, it is concluded that Commander Hollingworth’s 
employment as a wharfbuilder constituted the holding of an office, 
forbidden by the provisions of 5 U.S. C.62. Nor may he retain salary 
as a wharfbuilder on the basis of de facto service in that capacity, 
since his appointment was void ab initio. Compare 21 Comp. Gen. 
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1129. There remains the question of how much money he is required 
to refund. 

Reference already has been made to section 1 of the act of August 
9, 1955, amending section 6 of the act of February 21, 1946. Section 
2 of the act of August 9, 1955, 69 Stat. 615, 34 U. S. C. 410b note, pro- 
vides that: 

(a) Any person who, on the date of enactment of this Act, is a member of 
the Fleet Reserve or Fleet Marine Corps Reserve and who prior to his transfer 


thereto— 


(1) was serving under a temporary appointment in a commissioned grade, 
and 

(2) had completed more than twenty years of active service in the Navy, 
Marine Corps, Army, Air Force, or Coast Guard, or the reserve components 
thereof, including active duty for training, at least ten years of which was active 
commissioned service, 


may, in the discretion of the President, be placed on the retired list with the 
highest rank in which he served satisfactorily before his transfer to the Fleet 
Reserve or Fleet Marine Corps Reserve, if application therefor is made within 
ninety days after the enactment of this Act. 

(b) Any person transferred to the retired list under subsection (a) is entitled 
to retired pay at the rate of 2% per centum of the active duty pay, with longevity 
credit, of the grade in which he is placed on the retired list, multiplied by the 
number of years of service for which entitled to credit in the computation of his 
active duty pay at the time of transfer to the Fleet Reserve or Fleet Marine 
Corps Reserve, not to exceed a total of 75 per centum of the active duty pay of 
that rank. A fractional year of six months or more shall be considered a full 
year in computing the number of years of service by which the rate of 24% per 
centum is multiplied. 

In decision of May 22, 1956, 35 Comp. Gen. 657, it was held that 
person placed on the retired list pursuant to section 2 (a) of the act 
of August 9, 1955, were subject to 5 U. S. C. 62, since they were retired 
as officers. The Department of the Navy seems to have concluded, 
correctly, that a like interpretation of the effect of 5 U. S. C. 62 is 
required in the case of persons retired, as was Commander Holling- 
worth, under the provisions of 34 U.S. C. 410b. 

In decision of October 9, 1956, 36 Comp. Gen. 288, we held that, since 
our decisions prior to May 22, 1956, might have given some ground 
for the belief that the provisions of 5 U. S. C. 62 did not apply in the 
case of persons retired under section 2 (a) of the act of August 9, 1955, 
such persons were not required to make refund of dual compensation 
improperly received for periods prior to May 23, 1956. We think that 
the principle of that decision is equally applicable to persons in Com- 
mander Hollingworth’s situation, assuming, of course, that at the 
time of his retirement he was a “member of the naval service tempo- 
rarily appointed to commissioned grade whose permanent status is 
enlisted.” Hence, if our assumption respecting his status at time of 
retirement is correct, he will not be required to refund compensation 
received as a wharfbuilder for any period prior to May 23, 1956. 

Commander Hollingworth should refund the net aggregate amount 


received by him as salary as a wharfbuilder for the period May 23 to 
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September 10, 1956. The appropriate agencies should be notified of 
this decision and requested to transfer to the Department of the Navy 
the amounts withheld from Commander Hollingworth’s salary as a 
wharfbuilder from May 23 to September 10, 1956, as deductions for 
withholding taxes, F. I.C. A.,and insurance. Compare 35 Comp. Gen. 
216. 

[B-132044] 


Contracts—Labor Stipulations—Davis-Bacon Act—Direc- 
tive Requiring Performance of Work in Accordance With 
Area Labor Practices 

A stipulation in a Davis-Bacon Act wage predetermination which directs per- 
formance of work in accordance with a locaily prevailing practice which precludes 
the use of equipment determined to be necessary or desirable by a contracting 


agency is not relevant to the wage determination, and, therefore, its inclusion 
in the wage determination and in contract specifications is unauthorized. 


To the Secretary of the Army, June 10, 1957: 


On May 28, 1957, Assistant Secretary of the Army F. H. Higgins 
requested our decision as to whether a wage predetermination by the 
Secretary of Labor under the Davis-Bacon Act, 40 U. S. C. 276a, 
establishing a rate for spray painters “subject to the practice pre- 
vailing in area,” precludes the use of spray painters if this method 
of painting is not approved by a majority of painters and painting 
contractors in the area. 

The situation out of which the problem arises exists in connection 
with extensive painting work to be contracted for at Fort Belvoir, 
Virginia. The invitation for bids will provide that all paint sub- 
sequent to the first coat, on either exterior or interior surfaces, may 
be applied by brush, spray, or roller. With respect to the spray 
method, it has been concluded administratively that a satisfactory 
job can be obtained in this manner, that safety regulations in force 
furnish adequate protection to workers using the equipment and paint, 
and that a considerable savings in cost may be expected. 

The Assistant Secretary advises, in effect, that the phrase “subject 
to the practice prevailing in area” has been interpreted by some in- 
tended bidders and painters’ unions to mean that the contracting 
officer must have the painting done in accordance with the labor 
practice prevailing in the area and that, since the area practice appar- 
ently precludes spray painting to a large if not complete extent (in 
this particular case established by collective bargaining agreements 
between painters’ unions and painting contractors), your Department 
is concerned that such an interpretation will restrict advertising and 
award of the work to brush painting adversely to the Government’s 
interests. 
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While we cannot undertake to explain the precise meaning of the 
phrase, it would not be proper to eliminate possible use of the spray 
method. Contract stipulations tending to restrict competition and to 
increase the cost of performance—and thereby the charges against 
contract appropriations—are unauthorized unless reasonably requisite 
to accomplishment of the legislative purposes of the contract appro- 
priation, or unless such stipulations are expressly authorized by 
statute. 18 Comp. Gen. 285; 20 Comp. Gen. 18. In the Davis-Bacon 
Act the Congress has provided that contracts covered by its terms, 
“shall contain a provision stating the minimum wages to be paid 
various classes of laborers and mechanics which shall be based upon 
the wages that will be determined by the Secretary of Labor to be 
prevailing for the corresponding classes of laborers and mechanics 
employed on projects of a character similar to the contract work in 
the city, town, village or other civil subdivision of the state in which 
the work is to be performed * * *.” 

This provision of the statute is directed to the determination and to 
the specification in covered contracts of wage rates which the act re- 
quires the contractors and subcontractors to pay as minimum wages 
to the various classes of laborers and mechanics that will be employed 
upon the work. The quoted provision authorizes the Secretary of 
Labor to inquire into the practices prevailing in the locality with re- 
spect to wage rates paid on projects of a character similar to the con- 
tract work and to determine what are the locally prevailing wages for 
the corresponding classes of laborers and mechanics employed on such 
projects. This requires the specification of the classification of work 
for which each wage rate is determined to prevail on such projects in 
the locality, as well as the wage rate itself, but the Secretary is not 
granted discretion by the quoted provision to stipulate a contract con- 
dition, whether or not based upon prevailing local practice, which 
has no relevance to the wage requirements to which its terms are ex- 
clusively addressed. If, therefore, the parenthetical phrase used in 
the wage determination should be interpreted as a directive for the 
performance of the work in accordance with a locally prevailing prac- 
tice which would preclude the use of equipment determined to be nec- 
essary or desirable by the contracting agency in the carrying out of 
its responsibilities for obtaining satisfactory work at a minimum cost 
to the Government, its inclusion in the wage determination and in the 
contract specifications would be unauthorized. 

In view of the responsibilities of the Secretary of Labor in these 
matters, Reorganization Plan No. 14 of 1950, 64 Stat. 1267, and the 
Portal-to-Portal Act, 29 U. S. C. 251, this opinion has been discussed 
informally with the Department of Labor. Such discussions indicate 
no disagreement with the conclusions expressed herein. 
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[B-123382] 


Military Personnel—Retired Reservists—Compensation— 
Double—Concurrent Retired and Civilian Service Pay 

Federal civilian officers and employees who have been or may be granted retired 
pay and who, prior to January 1, 1953, were members of the Officers’ Reserve 
Corps or National Guard or who, after that date, were members of any of the 
Reserve components, during the period covered by the payment, may receive 
retroactive and prospective military retired pay in addition to civilian com- 
pensation in accordance with the precedent in Tanner v. United States, 129 C. 


Cls. 792, which excluded such reservists from the dual compensation statutes. 
35 Comp. Gen. 497, modified. 


To the Secretary of Defense, June 11, 1957: 


Reference is made to decision to you dated March 2, 1956, B-123382, 
35 Comp. Gen. 497, advising that we would follow the case of Tanner 
v. United States, 129 C. Cls. 792, as a precedent for retroactive and 
prospective payment of military retired pay (in addition to civilian 
compensation) only in those cases where the person concerned is 
otherwise entitled and has been, or may be, granted retired pay under 
Title III of the act of June 29, 1948, 62 Stat. 1087, 10 U. S. C. 1036. 

Specific reference was made in the decision of March 2, 1956, to 
other cases then pending before the Court of Claims which involved 
dual compensation questions relating to those decided in the Z’anner 
ease. Among the cases mentioned was that of Madden v. United 
States, C. Cls. 454-55. Madden was retired for physical disability 
under section 5 of the act of April 3, 1939, 53 Stat. 557, 10 U. S. C. 
369a (1946 Ed.), and, as there provided, was granted the same retired 
pay as a member of the Regular Army of corresponding grade and 
length of service retired for physical disability. In meeting the 
Government’s argument in the 7anner case that a decision in the 
plaintiff’s favor would result in giving retired Reserve officers a dual 
compensation advantage not enjoyed by retired officers of the Regu- 
lar Army, the plaintiff argued in briefs filed with the Court of Claims, 
and in the Supreme Court of the United States in opposition to the 
Government’s petition for a writ of certiorari, that only persons 
granted retired pay under Title III of the 1948 act were affected and 
that they received but a fraction of the retired pay paid to retired 
officers of the Regular Army. We felt that this matter should be 
considered again by the court in another case, such as the Madden 
case, where the plaintiff received the same rate of retired pay as a 
retired officer of the Regular Army of corresponding grade and lon- 
gevity, especially in view of the statement in the case of Leonard v. 
United States, C. Cls. No. 182-55, decided November 7, 1956, that the 
act of July 1, 1947, 10 U. S. C. 371 (b) (1952 Ed.), on which the 
plaintiff in this type of case relies, serves to exempt “longevity retired 
members” of reserve components from the dual compensation restric- 
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tions of section 212 of the Economy Act of June 30, 1932, as amended, 
5 U.S.C. 59a. However, in the Madden case judgment was entered 
on May 8, 1957, in the plaintiff’s favor on stipulation between the 
parties. 

The same dual compensation question as that involved in the Madden 
case was considered in the case of United States of America v. Dr. 
John J. Toma, in the United States District Court, Southern District 
of California, Central Division, No. 20360-BM, Dr. Toma, also, 
having been retired under the 1939 act. Relying on the Zanner case, 
the court, in an opinion rendered February 14, 1957, decided that the 
defendant, Toma, was not indebted to the Government for the military 
retired pay received by him while he was employed by the Govern- 
ment as a civilian at a salary which, together with the retired pay, 
was in excess of the dual compensation limitation of the Economy 
Act. It is understood that the Solicitor General decided on March 
26, 1957, that an appeal would not be taken from that decision. 

In such circumstances, we have decided to extend the rule stated in 
35 Comp. Gen. 497 to make it apply to cases of reservists whose re- 
tired pay is authorized under statutory provisions other than those 
of Title III of the act of June 29, 1948, (now 10 U. S. C., Chapter 
67), in addition to those already within the rule whose retired pay is 
authorized under that Title. Our decision of March 2, 1956, is modi- 
fied accordingly. 


[B-130412] 


Contracts—S pecifications—Qualified Products 


A procurement restricting acceptable bids to a qualified product which was 
placed on the qualified products list, after all manufacturers known to be inter- 
ested were circularized, and after the article was included in published procure- 
ment specifications does not render an award illegal because some of the bidders 
were not able to qualify their products in time for the award. 

Where an administrative finding indicates that certain equipment has a non- 
toxic effect on personnel as required by the procurement specifications and a 
protesting bidder contends that it is impossible to supply nontoxic equipment 
the matter is a question of fact, and, in the absence of clear and convincing 
evidence to the contrary, the administrative findings must be accepted. 
Although the cost to small business firms in qualifying products tends to re- 
strict competition, the authority in 10 U. 8. C. 2305 and 41 U. 8. C. 253, which 
vests procurement officers with discretion in the determination of the extent 
of competition, permits the use of a qualified products system of procurement. 
The addition of an aircraft safety item to the qualified products list pursuant 
to section 2-502 (a) of the Armed Service Procurement Regulations, which makes 
delivery time a factor for inclusion of items on the list, is proper in view of 
evidence of the urgency of the procurement and the necessity for coordinating 
the qualified products item with aircraft production schedules. 


To Carl L. Shipley, June 13, 1957: 
Your letter of January 18, 1957, with enclosures, and further 


correspondence protests on behalf of Heyer Products, Inc., 471 Cort- 
landt Street, Belleville 9, New Jersey, the award of a contract by the 
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Department of the Air Force to another bidder for power supply 
units pursuant to invitation for bids No. 33-600-57-96, issued Novem- 
ber 27, 1956. 

The invitation provided at page 2: 

QUALIFIED PRODUCTS: With respect to products requiring qualification, 
awards will be made only for such products as have, prior to the time set for open- 
ing of bids, been tested and approved for inclusion in a Qualified Products List, 
whether or not such products have actually been so listed by that date. Manu- 
facturers are urged to communicate with the Commanding General, Wright 
Air Development Center, Wright-Patterson Air Force Base, Ohio, Attn: WCLEE, 
and arrange to have the products that they propose to offer tested for qualifica- 
tion. Manufacturers having products not yet listed, but which have been qualified 
or approved are requested to submit evidence of such qualification or approval 
with their bids, so that their bids may be given consideration. 

Item No. 1.1 of the invitation called for 1,818 Type G-1 power supplies 
in accordance with military specification MIL-P-7212A (USAF) 
dated March 16, 1956. Paragraph 3.1 of the specification provides: 


The power supply furnished under the specification shall be a product which 
has been tested and has passed the qualification tests herein. 


Bids were received from six bidders only two of whom had qualified 
their products in accordance with the terms of the invitation and the 
specification. Award was made on January 14, 1957, to the qualified 
bidder offering the lower price, Federal Telephone and Radio Com- 
pany. Your protest is based on several points which are considered 
individually below. 

You first contend that the Heyer Company received no notice that it 
was possible to apply for qualification of the product until the invita- 
tion for bid was issued on November 27, 1956. Bids were scheduled 
to be opened 30 days later, and in this time interval qualification of 
a new product was physically impossible because of testing and other 
requirements. You point out that when an item is placed on the 
Qualified Products List, section 2.503.1 of the Armed Services Pro- 
curement Regulation provides that “Opportunity shall be given, and 
manufacturers urged, to submit products for qualification tests.” 
You further allege that section 2.505 of ASPR “requires that manu- 
facturers having products not listed should be given consideration 
and an opportunity to qualify. This was not done.” You also state 
that section 2.505.2 “requires that bids be solicited from all known 
sources of supply. This was not done.” 

The administrative report on the matter indicates that the predeces- 
sor unit to the item in question was covered by military specification 
MIL-P-7212(USAF) issued July 16, 1951. That unit was also re- 
quired to be qualified. The current specification was issued, super- 
seding the earlier one, as a result of a development by the Chatham 
Electronics Company sometime prior to March 1956. After the cur- 
rent specification was published, the Chatham product was qualified 
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on May 25, 1956. At that time, all other firms who had previously 
displayed an interest in producing such a product were notified that 
the item had been modified and as modified added to the Qualified 
Products List. The administrative office contends that although in- 
dustry in general was not then circularized for the special purpose 
of advising them of the inclusion of such article on the Qualified 
Products List, the fact that such inclusion was reported in the October 
1, 1956, issue of the “Index of Specifications and Related Publications 
used by the United States Air Force,” which lists products included 
on the Qualified Products List, is available to the public from the 
Government Printing Office, and is commonly purchased by manu- 
facturers of such products, indicates that the inclusion of the item 
on a qualified products list could have been determined by the Heyer 
Company long before November 27, 1956. 

The administrative report also indicates that in October of 1956, the 
Heyer Company was furnished a copy of MCP Form 139 requesting 
an indication of their interest in receiving a bid set in connection with 
the procurement of the unit in question. The Heyer Company idi- 
cated in the usual manner its interest in receiving a bid set and was 
furnished such set, along with 79 other companies who also indicated 
an interest in the procurement. 

The administrative report concedes that the industry in general 
should have been circularized with regard to the placement of the item 
on the Qualified Products List at the time the companies which had 
shown an interest in the unit were circularized and that the failure 
to do so indicates a necessity to revise applicable regulations to pre- 
clude a recurrence. Under normal circumstances, it is stated that all 
interested producers would have been advised either by circulariza- 
tion or by an invitation for bids, in sufficient time to permit qualifica- 
tion well before the deadline. The short period between the issuance 
of the invitations and bid closing was dictated in this instance by the 
‘urgency of the procurement which had to be synchronized with the 
production of the aircraft in which the item would be used. 

Section 2.503.1 of ASPR provides, in addition to the portion quoted 
above, that publicity shall be given to the intention to place a product 
on the Qualified Products List and to the fact that only such products 
which have been accepted for inclusion on a qualified products list will 
be considered in future awards. Section 2-505 of ASPR provides: 

2-505 Procurement of Qualified Products. 

2-505.1 Contracts Entered into by Formal Advertising. 

Whenever procurement of qualified products by a Department is made pursu- 
ant to formal advertising in accordance with the provisions of this Section II, 
only bids offering products which have been approved or qualified shall be con- 
sidered in making an award. Manufacturers having products not listed but 
which have been qualified or approved should be given consideration and an 


opportunity to offer evidence of such qualification or approval in the time inter- 
val before final award must be made. 
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205.2 Solicitation of Bids. In formally advertised procurements involving 
qualified products, the following provision shall be inserted in invitations for 
bids: 

With respect to products requiring qualification, awards will be made only for 
such products as have, prior to the time set for opening of bids, been tested and 
approved for inclusion in the qualified Products List (insert here the title of the 
applicable Federal or Military Qualified Products List or Lists), whether er not 
such products have actually been so listed by that date. Manufacturers are 
urged to communicate with the (insert Here the name and address of the 
applicable office) and arrange to have the products that they propose to offer 
tested for qualification. 

2-505.3 Contracts Entered into by Negotiation. Nothing in this Part 5 of 
Section II shall be construed to prohibit reference to Qualified Products Lists for 
prospective sources of supplies in connection with contracts entered into by 
negotiation pursuant to Section III of this regulation. 


It should be noted that your allegation that section 2-505 requires 
that manufacturers having new products not listed should be given 
consideration and opportunity to qualify must, under the provisions of 
section 2-505.1, be modified to include manufacturers having products 
not listed “but which have been qualified or approved.”” There is no 
indication that the Heyer Company had such a product at the time the 
invitation was issued. Also, your allegation that section 2-505.2 
requires that bids be solicited from all known sources of supply does 
not appear to be supported by the specific wording of that section, 
quoted above. 

As to the requirements imposed upon the agency by section 2-503.i 
of ASPR, to publicize the placing of a product on the Qualified 
Products List, there are for consideration the facts stated above, that 
all manufacturers known to be interested were circularized and that 
the inclusion of the item on a Qualified Products List was noted in a 
publication normally received by the manufacturers interested in 
bidding, in sufficient time to qualify the product and to be eligible for 
award under the terms of the invitation. 

We feel strongly that a procurement to be effected through formal 
advertising should be given the widest publicity possible in order to 
increase competitive bidding. However, it is recognized that the 
desirability of full publicity must be qualified by the circumstances 
surrounding the individual case, and that effect must be given to bona 
fide administrative determinations that the exigencies of a particular 
procurement program are such that the delay involved in obtaining 
maximum competition would adversely affect the Government’s 
interests. 

Therefore, we have held that an award is valid even though the 
invitation pursuantto which it was made permitted so short a period 
between issuance and bid opening that some bidders were unable to 
submit bids within the time allowed. B-94494, May 24, 1950. Even 
the failure to mail a copy of an invitation to a prospective bidder on 
the regular mailing list does not provide sufficient basis to require the 
rejection of all bids and readvertisement of the procurement. 34 Comp. 
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Gen. 684. It is apparent from the foregoing, that neither the lan- 
guage of the Armed Services Procurement Regulation quoted above 
nor the procurement statutes applicable in this instance can be inter- 
preted to require, as you contend, that all manufacturers of a given 
product must be given the opportunity to qualify their products prior 
to the time an award is made pursuant to an invitation restricting ac- 
ceptable bids to qualified products. In view of the fact that all manu- 
facturers known to be interested were circularized, and that the article 
was included in the Qualified Products List as published in the index 
of Air Force specifications, there appears to be no basis for concluding 
that the cited sections of ASPR were violated, and certainly no justi- 
fication for concluding that there was a violation of such significance 
as to render an award pursuant to the invitation illegal. 

Secondly, you point out that the specification requires under para- 
graph 3.5 the use of selenium rectifiers and that paragraph 3.5.1.1 of 
the specification provides that the transformer rectifier unit shall not 
emit acrid smoke that would adversely affect personnel in the event 
of an internal fault or overload. You contend that the provisions of 
the specifications quoted above are contradictory or inconsistent and 
that it is impossible to supply a selenium rectifier which would not 
generate toxic or acrid smoke in the event of an overload or blow-out. 
In support of your position, you submit copies of letters from two 
prospective suppliers. The administrative report states that the sele- 
nium rectifiers have been used on all B-36 and B-52 aircraft manu- 
factured to date with no adverse effect on personnel. The report 
further states : 

It is the opinion of Wright Air Development Center that the requirement for 

non-toxicity in Specification MIL—P-7212A is compatible with the use of sele- 
nium rectifying elements in the transformer rectifier assemblies. * * * The 
Wright Air Development Center Laboratories performed confirmatory tests to 
determine that the application of larger selenium rectifiers such as employed 
in transformer rectifiers likewise did not constitute a health hazard. Trans- 
former rectifiers were operated to destruction and samples of the products of 
combustion analyzed. No traces of hydrogen selenide, the compound known 
to be a cause of toxicity, were found. 
Whether selenium rectifiers can be used without the possibility of 
emitting acrid smoke that would adversely affect personnel is a ques- 
tion of fact and in such matters we have no alternative but to accept 
the administrative findings of fact, in the absence of clear and con- 
vincing evidence to the contrary. 3 Comp. Gen. 51; B-128917, Octo- 
ber 2, 1956. 

Your letter further states that Heyer protests the award on the 
basis that the entire QPL procedure contained in ASPR violates sec- 
tion 2 (b) of the Armed Services Procurement Act, 10 U.S. C. 2301, 
which requires that a fair proportion of purchases be placed with 
small business concerns, and that suitable advance publicity be given 
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in connection with any advertised procurement; and that it also vio- 
lates section 3 (c) of the act which requires sufficient advance notice 
to permit full and free competition. Your letter further points out 
that in order to qualify a product which may never be procured a 
small company must invest five to fifteen thousand dollars and that 
specifications are amended by the military services so frequently that 
the “investment in qualifying a product is lost almost as soon as it 
is made.” Finally, you state that “the QPL by its very nature is 
restrictive and interferes with the full and free competition required 
by section 3 (a) of the Armed Services Procurement Act.” 

In regard to the requirement that a fair proportion of purchases be 
placed with small business concerns, the administrative report states 
that during the period July 1 through October 31, 1956, the Air Force 
awarded contracts under the Qualified Products List procedure in ex- 
cess of $900,000 and that on the basis of price more than 90 percent of 
the procurement was awarded to small business. 

Section 2-502 of ASPR provides that: 

A product may be included in a Qualified Products List only when one of the 
following conditions exists: 


(a) the time required for testing after award would unduly delay delivery 
of the supplies being purchased. 


(b) the cost of repetititve testing would be excessive; 


(c) the tests would require expensive or complicated testing apparatus not 
commonly available; 


(d) the interest of the Government requires assurance, prior to award, that 
the product is satisfactory for its intended use; 

(e) the determination of acceptability would require performance data to 
supplement technical requirements contained in the specifications. 

The establishment of qualified products lists and their utilization are 
also governed by Defense Supply Management Agency Manual for 
Military Qualified Products Lists, DSMA M4 issued March 1, 1953, by 
the Office of the Secretary of Defense. A proposed revision of the 
Manual would eliminate condition (d) in the list above. The revised 
draft also provides in paragraph 1.2 that the qualification procedure 
“must not be used to restrict the number of suppliers,” and in para- 
graph 2.3, that before proposing qualification, the governmental 
activity shall determine that there is no other applicable way to 
obtain evidence of availability of products having the requisite qual- 
ity ; sufficient.sources are available and willing to submit their prod- 
ucts for qualification ; and adequate test facilities are availiable to sup- 
port the qualification requirements. The draft provides further, in 
paragraph 2.8.1, as does substantially the existing Manual in para- 
graph 6, that “The cost of performing qualification tests will be borne 
by either the Government or the manufacturer, or will be prorated 
between them, as determined by the qualifying activity.” The revi- 


sion, however, omits the following provision of the current Manual 
(6b) : 
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The tests will be conducted without charge to the manufacturer where it is 
in the best interest of the Government not to charge the manufacturer for the 
test. This will be the case whenever the number of qualification approvals issued 
is so small that adequate competition has not been developed in industry, and 
whenever testing has not established sources of supply sufficient to assure avail- 
ability of the product in the quantity which may be needed. 


Section 3 (a) of the Armed Services Procurement Act of 1947, 62 
Stat. 23, which has been codified as 10 U. S. C. 2305, provides, in 
pertinent part, in regard to formal advertisements for bids: 


The specifications and invitations for bids shall permit such free and full 
competition as is consistent with the procurement of the property and services 
needed by the agency concerned. 


The analysis of this section of the act provided by the Department 
of the Navy which initiated the legislation states: 


The purpose of advertising is to secure for the Government the benefits of 
full and free competition among its suppliers. It is provided by subsection 
8 (a) that advertisements shall be of such duration, scope, and form as to 
achieve that purpose. Certainly, variances in the nature of the agency’s re- 
quirements affect the extent to which the requirements need be advertised, 
and the agency concerned is in the best position to determine whether or not 
it is attaining the benefits of free and full competition. [Italics supplied.] 


(Reprint of the Departmental letter of January 13, 1947, printed by Sub- 
committee No. 6 of the Committee on Armed Services of the House of Repre- 
sentatives, 80th Congress, at page 32) 


Section 303 (a) of the Federal Property and Administrative Serv- 
ices Act of 1949, 63 Stat. 395, 41 U. S. C. 253, is identical to section 
3 (a) of the Armed Services Procurement Act. House Report No. 


670, 81st Congress, to accompany H. R. 7454, states, at page 6: 


Title III extends to the General Services Agency the principles of the Armed 
Services Procurement Act of 1947, with appropriate modifications principally 
designed to eliminate provisions applicable primarily to the military. 


At page 23 the report states in regard to section 303 (a) : 


This section would establish broad standards for advertising, reserving ap- 
propriate descretion in the agency. It is considered both unnecessary and un- 
wise to prescribe detailed and restrictive requirements, and it is believed that 
such matters should be left to be dealt with by regulation. This section pro- 
vided that advertising should be so conducted as to secure such a full and 
free competition as is consistent with procurement of types of supplies and 
material needed. 

Statements identical to those quoted above are also found at pages 5 
and 25 of Senate Report No. 475, 81st Congress. 

To the extent that the cost of qualifying a product is significant, 
and is required to be borne by the prospective supplier, the require- 
ment that products be “qualified” before bids will be considered for 
award clearly tends to restrict competition, particularly as to small 
business firms, since it may be assumed that a small firm cannot 
readily afford to invest substantial amounts of money to qualify 
products on the mere possibility that it be awarded a contract. How- 
ever, in view of the quoted provision in 10 U. S. C. 2305, and the 
legislative history of that provision and of the identical provision in 


427142 O—57——54 





816 DECISIONS OF THE COMPTROLLER GENERAL [36 


the Federal Property and Administrative Services Act of 1949, un- 
der which the individual agencies are vested with a reasonable degree 
of discretion to determine the extent of competition which may be 
required consistent with the needs of the agency, we do not feel that 
we would be justified in questioning the qualified products system 
as a proper method of procurement. It should be noted in this re- 
gard that legitimate restrictions on competition in Government pro- 
curement have been determined to be valid when the needs of the 
agency require it. See, for example, 35 Comp. Gen. 161; 26 Comp. 
Gen. 676; and 20 Comp. Gen. 862, 865, restricting awards to bidders 
meeting minimum experience requirements in the particular field 
stated in the invitation for bids. 

Therefore, while the Qualified Products List involves an element 
of restriction on full and free competition, the procedures and safe- 
guards prescribed by the Armed Services Procurement Regulation 
and the Defense Supply Management Agency Manual are within 
the proper bounds of the discretion conferred by law upon the pro- 
curing agencies. 

Finally, you protest the award on the grounds that it did not com- 
ply with the qualified products provisions of ASPR. You cite, for 
example, section 2-501 of ASPR which limits the use of the pro- 
cedure to those instances where it has been shown to be necessary in 
light of existing performance requirements to obtain products of 
requisite quality. You further state that the procurement does not 
meet the requirements of section 2-502 of ASPR which are quoted 
above in that time is not of the essence since the contract has a de- 
livery schédule running into 1958, testing costs are not excessive nor 
is complicated apparatus required, and the Government’s interest in 
satisfactoriness can be met through the use of first article approval. 

The administrative report states that the unit procured under the 
contract is a safety of flight item used in vital aircraft programs; that 
the complexity of the problem of producing a satisfactory item is in- 
dicated by the unsuccessful efforts of competent producers over ex- 
tended periods of time to qualify; that the urgency involved in the 
procurement was such that even the possibility of delay could not 
be tolerated; and therefore that the procurement was within the pro- 
visions of section 2-502. 

With regard to the possibility of procuring the item on the basis 
of first article approval, the administrative report states that there 
were several important factors which tended to prevent the use of 
this method. First, the problem of producing the item was, as indi- 
cated above, complex. Further, the report continues, the Air Force 
has found in the procurement of similar items that the successful 
bidder experienced great difficulty in producing an acceptable first 
article within the time required. 
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In view of the fact that the item under procurement is a safety of 
flight item, and considering also the necessity of coordinating the pro- 
curement with aircraft production schedules, and the urgency of the 
procurement, it appears that the product could properly be placed 
on a qualified products list under section 2-502 (a) of ASPR. No 
purpose would be served by attempting to determine its eligibility 
under any of the other criteria. 

For the foregoing reasons, we perceive no basis for holding that 
the contract awarded pursuant to invitation for bids No. 33-600-57-96 
is legally invalid. 

[B-131671] 


Contracts—Claims—Assignments—Validity—Delayed Ap- 
proval by Government 

A contract assignment which was conditioned on approval by the Government 
but which was not approved until more than a month after the assignee had 
given notice that he wished to withdraw from the arrangement does not estab- 


lish privity of contract between the Government and the assignee so that the 
Government can recover excess costs for purchases from another source. 


To the Secretary of the Army, June 13, 1957: 


Reference is made to your letter of April 25, 1957, requesting our 
advice as to whether there exists a legally enforceable contract be- 
tween the Insuline Corporation of America and the Department of 
the Army by reason of Modification No. 2 to contract No. DA-36-039- 
SC-70422 dated October 5, 1955, with the Allied Engineering Di- 
vision, Allied International, Inc., which corporation later changed its 
name to Anal Industries, Inc. 

In December 1955 Anal Industries, Inc., notified the contracting 
officer that it was in financial difficulties and desired to discuss the 
possibility of assigning the contract to the Insuline Corporation of 
America. Under the terms of an agreement dated January 17, 1956, 
Anal assigned all of its right, title and interest in the contract to In- 
suline in consideration of Insuline’s agreement to perform the con- 
tract work and to pay to Anal the sum of $2,500 when the assignment 
had been approved by the Government. This agreement appears to 
have been drawn up in accordance with a letter from the Legal Office, 
Signal Corps Supply Agency, advising that such an agreement 
should be furnished to that office “in order that a Novation Supple- 
mental Agreement may be prepared.” 

The proposed “Novation Supplemental Agreement” was drafted 
as a proposed Modification No. 2 to the contract. Although in a letter 
dated February 22, 1956, Insuline referred to a proposed new delivery 
schedule calling for preproduction samples by May 1, 1956, and com- 
pletion of deliveries during the period August 31 through December 
31, 1956, and requested that it be authorized to proceed on or before 
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March 1, 1956, the proposed novation agreement, recognizing the as- 
signment, but providing no change in the delivery schedule, was not 
received by Insuline until after March 12, 1956, at which time the 
contractor was already technically in default. Nevertheless, Insuline 
signed and returned the proposed contract modification to the con- 
tracting officer by letter dated March 15, 1956. 

The proposed Modification No. 2 was signed by Anal Industries, 
Inc., on or about March 23, 1956, and the contracting officer then for- 
warded it for approval by higher administrative authority, which was 
not granted until May 3. It was not in fact executed on behalf of the 
Government until May 14. On April 16, 1956, Insuline had requested 
that the proposed contract modification be disapproved by the Govern- 
ment, alleging that prices for supplies had advanced and that, in any 
event, the contract delivery schedules could not be met and would 
have to be renegotiated if the company were compelled to accept the 
contract. The contracting authorities conceded the necessity for 
modification of the delivery schedule, but refused to consider any 
change of price. Upon Insuline’s refusal to proceed without sub- 
stantial price increase, Contract No. DA-36-039-SC-70422 was ter- 
minated for default on November 16, 1956, and the contract items were 
purchased from another source at a cost which was $121,429.88 in ex- 
cess of the total contract price. A demand was made upon Insuline for 
payment of that amount. You state that administrative procedures 
have been instituted to recoup this amount through setoff on other 
contracts of Insuline and that, as of April 4, 1957, the amount of 
$8,588.08 had been withheld on current, open unassigned contracts of 
the company. 

It is set forth in your letter that the Signal Corps has proceeded on 
the theory that the assignment of January 17, 1956, was a third-party 
creditor beneficiary contract as to which the Government has an en- 
forceable right against Insuline; or that, if it be considered as merely 
an offer by Insuline to take over the Anal contract, it was a continuing 
offer which Insuline had no right to withdraw until the Government 
had had a reasonable time to consider and accept it. Insuline, on the 
other hand, contends that the January 17, 1956, agreement was not a 
third-party beneficiary contract and that, even if it were, the Signal 
Corps did not approve the assignment as impliedly required by R. S. 
8737 (41 U.S. C. 15) before (a) the passage of such an unreasonable 
period of time as to void any rights on the part of the Government, or 
(b) such changes in conditions, which changes were communicated to 
the Government, as to preclude the Government from then accepting 
any benefits under the assignment. 

We have examined the court cases cited by the Signal Corps, but 
find nothing therein clearly to support the theory that the Govern- 
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ment obtained an enforceable right against Insuline by virtue of hav- 
ing finally approved the assignment in question. Such action was 
taken at a time when the Government had been placed on notice that 
Insuline wished to withdraw from the arrangement, or would under- 
take its performance only at a higher price and on a revised delivery 
schedule. 

From the record before us, it seems clear that the so-called assign- 
ment of January 17, 1956, was conditioned upon the approval of the 
Government. Even if it were not, there was no privity of contract 
between Insuline and the Government, and there is believed to be con- 
siderable doubt whether, in the absence of any agreement between the 
Government and an assignee of a Government contract, the Govern- 
ment acquires an enforceable right against the assignee, since it is not 
obliged either under the general rule of law respecting assignments 
or under section 3737 of the Revised Statutes (41 U. S. C. 15) to rec- 
ognize the assignee. See Ball Engineering Company v. J. G. White, 
Znc., 283 F. 496; and 18 Op. Atty. Gen. 88. 

Assuming, without deciding, that Insuline’s offer could not be with- 
drawn until the expiration of a reasonable time, we believe that under 
the circumstances shown a reasonable time had elapsed before April 
16, on which date the offer was clearly repudiated. See Chemicals 
Recovery Co. v. United States, 103 F. Supp. 1012. 

For the reasons stated, we conclude that there does not exist a le- 
gally enforceable contract between the Isuline Corporation of Ameri- 
ca and the Department of the Army by reason of Modification No. 2 
to contract No. DA-36-039-SC-70422. 


[B-131530] 


Military Personnel—Gratuities—Mustering-Out Pay—dAc- 
tive Duty Continued After Disability Retirement 

Navy officers who are retired for physical disabilities but who are not immedi- 
ately released from active duty are not to be regarded as members transferred 
or returned to the retired list on the date of actual release from the service 


so as to be precluded from receiving mustering-out pay under 38 U. 8. C. 1012 
(b). 


To the Secretary of the Navy, June 18, 1957: 


Further reference is made to letter dated April 16, 1957, with en- 
closures, from the Assistant Secretary of the Navy, transmitting for 
advance decision a request from the disbursing officer, Special Pay- 
ments Department, U. S. Navy Finance Center, Cleveland 14, Ohio, 
as to whether Lieutenant Clifford L. Bostwick, USN (Retired), is en- 
titled to mustering-out pay in the circumstances disclosed. The let- 
ter of April 16, 1957, also requests that consideration be given the 
matters presented by the Comptroller of the Navy in the second 
endorsement on the disbursing officer’s letter. 
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The disbursing officer states that in accordance with the provisions 
of 10 U. S. C. 1202 (section 402 of the Career Compensation Act of 
1949), the Secretary of the Navy determined that Lieutenant Bost- 
wick was incapacitated to perform the duties of his rank by reason 
of physical disability and that he was transferred to the temporary 
disability retired list as of November 1, 1956, following completion 
of over 28 years of active service. The officer was retained on active 
duty, however, until January 31, 1957, pursuant to the Bureau of 
Naval Personnel message dated October 30, 1956, to the Commanding 
Officer, U. S. Naval Hospital, Pensacola, Florida. The disbursing 
officer states that mustering-out pay was not paid incident to the 
oflicer’s retirement of November 1, 1956, in view of the restrictions 
in paragraph 044165-1, Navy Comptroller Manual. He also refers 
to paragraph 044165-5-13 of the Manual as possibly precluding pay- 
ment. The disbursing officer relates that the circumstances sur- 
rounding this case are also applicable to numerous other cases. 

In the discussion set forth in second endorsement of the Comp- 
troller of the Navy, it is pointed out that a question has arisen in the 
Military Pay and Allowance Committee (OSD) as to whether the 
provisions of section 501 (b) (2) of the Veterans Readjustment As- 
sistance Act of 1952, 66 Stat. 688, 38 U. S. C. 1011 (b) (2), may 
prohibit payment in cases where members who are retired for physical 
disability are not concurrently released from active service. The 
Navy Comptroller refers to the proviso in section 501 (b) (2) and 
he states: 


The issue to be settled is whether the proviso excludes subject members from 
the prohibition only on the calendar date upon which the members are actually 
retired (as opposed to released from active duty), or whether it was the intent 
of Congress to provide for the entitlement to mustering-out pay of members re- 
tired for physical disability generally. It has been the Navy Comptroller's po- 
sition that the prohibition contained in section 501 (b) (2) of reference (e) was 
completely prevented of application to members released from active service on 
account of physical disability pursuant to sections 1201-1217, Title 10, U. S. 
Code by the proviso therein. However, as a question has arisen concerning that 
conclusion in the Military Pay and Allowance Committee (OSD), disbursing of- 
ficers were instructed not to make payment in this type type case pending reso- 
lution by the Comptroller General. 


Section 501 of the Veterans Readjustment Assistance Act of 1952, 
66 Stat. 688, 838 U. S. C. 1011, authorizes payment of mustering-out 
pay to members of the Armed Forces, with certain exceptions, who are 
“discharged or relieved from active service under honorable condi- 
tions,” and subsection (b) of that section provides, in pertinent part, 
as follows (quoting from 38 U. S. C. 1011 (b)): 


(b) No mustering-out payment shall be made to— 
7 * 


. » ” . + 


(2) any member of the Armed Forces who, at the time of discharge or release 
from active service, is entitled to severance pay or is transferred or returned to 
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the retired list with retired pay, retirement pay, retainer pay or equivalent pay, 
or to a status in which he receives such pay: Provided, That this paragraph shall 
not apply upon retirement or separation pursuant to subchapter III of chapter 4 
of Title 37 [Title IV of the Career Compensation Act of 1949] * * *. 


Section 502 (b) of the act, 38 U. S. C. 1012 (b), provides that initial 
payment of mustering-out pay shall be made “at the time of final 
discharge or ultimate relief from active service.” Section 503 of the 
act, 38 U. S. C. 1013, contains similar language. Paragraph 044165-1 
of the Navy Comptroller Manual—issued to implement the provisions 
of the act—provides that a member who is retired for physical dis- 
ability (permanent or temporary) is entitled to otherwise proper pay- 
ment of mustering-out pay at the time of retirement unless he is re- 
tained on active duty, in which case he is entitled to such payment at 
the time of his release from active duty. Paragraph 044165-5 of the 
Manual provides, in pertinent part, that the following members are not 
entitled to mustering-out pay: 

4. members transferred or returned to a retired or inactive list with retired 
or retainer pay (including members who waive their right to retired or retainer 
pay in favor of compensation payments from the Veterans Administration), 


except when retired for physical disability (permanent or temporary) under 
Title IV of the Career Compensation Act of 1949 ; 


* * * * * * * 

13. members on the permanent or temporary physical disability retired list 
when released from a period of active duty subsequent to retirement ; 

While Congress expressly prohibited the payment of mustering-out 
pay generally to members transferred or returned to the retired list 
with retired pay, it expressly excluded from that prohibition those 
members who are retired or separated under the provisions of Title IV 
of the Career Compensation Act of 1949, by reason of physical dis- 
ability. Plainly, it was the legislative purpose and intent, as ex- 
pressed in the law, that members retired for physical disability 
would be entitled to mustering-out pay and that intent and purpose 
would be frustrated, in a substantial measure, by a refusal to pay 
mustering-out pay, eventually, in cases where an otherwise eligible 
member is retired for physical disability but, for some reason, is not 
immediately released from active service. It is our view, therefore, 
that the law should be construed and applied as authorizing payment 
of mustering-out pay in such cases at the time of the retired member’s 
actual release from active duty. 

The question presented is answered accordingly and, hence, Lieu- 
tenant Bostwick is entitled to mustering-out pay, in connection with 
his release from active duty on January 31, 1957. The disbursing 
officer is authorized to make such payment in the amount found due. 
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[B-131799] 


Awards—Suggesions—Savings Reflected in Government 
Funds—Federal Land Banks 

A Farm Credit Administration employee who suggested a procedural improve- 
ment which resulted in monetary savings to the Federal Land Banks—wholly 
farmer owned—but which did not result in a savings in the Farm Credit Ad- 
ministration appropriations used for administrative activities performed for 


the banks is not entitled to be paid a cash award by the Administration under 
the Government Employees’ Incentive Awards Act. 


To M. C. Raake, Farm Credit Administration, June 18, 1957: 


Your letter of May 9, 1957, requests our decision as to whether you 
may certify for payment the payroll voucher enclosed therewith 
covering an incentive award to Robert C. Ferguson in the amount of 
$325, shown thereon as chargeable to the appropriation “78X5630 
Administrative Expenses, Farm Credit Administration.” That 
amount, as indicated on the payroll change slip in support of the 
voucher, represents an award of $200 for sustained superior work 
performance and $125 for participation in a group achievement (three 
participants) saving $30,000 in the first year of operation. 

There accompanied your letter a copy of the recommendation con- 
cerning the award for the group achievement saving from which it 
appears that Mr. Ferguson and his associates developed a change of 
procedure involving the printing of bonds for the Federal land banks 
by the Bureau of Engraving, which substantially reduced the in- 
surance expense incident to their shipment to the banks. You say 
that the actual saving of $30,000 accrues to the Federal land banks and 
will not appear as a saving in Farm Credit Administration adminis- 
trative expenses. Consequently, you question the availability of the 
administrative expenses appropriation for the payment of the $125 
award. 

Section 304 of the Government Employees’ Incentive Awards Act, 
68 Stat. 1113, 5 U. S. C. 2123, as implemented by regulations of the 
United States Civil Service Commission (5 CFR 32.101 to 32.403), 
provides for the payment of cash awards to civilian officers and em- 
ployees of the Government for suggestions, inventions, superior ac- 
complishments, or other improvements of Government operations in 
connection with or related to their official employment. And section 
304 (e),5 U.S. C. 2123 (e), of the act, as indicated in your letter, au- 
thorizes departments to pay cash awards from their funds or appro- 
priations available to the activity primarily benefiting from such 
suggestions, ete. 

The appropriation “78X5630 Administrative Expenses, Farm 
Credit Administration” contained in the Department of Agriculture 
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and Farm Credit Administration Appropriation Act, 1957, approved 
June 4, 1956, Public Law 554, 70 Stat. 239, 12 U. S. C. 1020a-2, is a 
special fund appropriation made im accordance with the provisions of 
sections 601 (a) and (b) of the Department of Agriculture Organic 
Act of 1944, 58 Stat. 740, as amended by 12 U.S. C., Supp IV, 832. 
By the terms of the latter act, the Farm Credit Administration is 
authorized to estimate on an annual basis the cost of examination and 
administrative supervision of the Farm Credit agencies, including the 
Federal land banks, and to assess and collect therefrom in advance the 
amount so determined. Such collections are required to be deposited 
into the Treasury and authorized to be appropriated to the Adminis- 
tration for expenditure during each fiscal year for salaries and ex- 
penses applicable to its examination and administrative supervision 
responsibilities, However, it has been informally learned from repre- 
sentatives of the Farm Credit Administration that reimbursement to 
the Treasury Department for the cost of printing and shipping Fed- 
eral land bank bonds is made directly to the Treasury Department by 
the fiscal agent of the Federal Land Banks and that funds for such 
purposes are not included in the assessments to the banks and never 
become a part of this appropriation. 

The act of September 1, 1954, 5 U. S. C. 2123, and Civil Service 
Regulations clearly limit the payment of cash awards to beneficial 
suggestions which improve the efficiency and economy of Government 
operations. When such awards are based upon a suggestion resulting 
in monetary savings there can be no doubt that the savings must be 
to Government funds. See 5 CFR 32.302. 

While the Federal land banks have been held to be instrumentalities 
of the United States—see Federal Bank of St. Louis v. Priddy, 295 
U. S. 229, rehearing denied, id, 769—nevertheless they are wholly 
farmer-owned and carry out their activities without Government 
funds. Since the saving resulting from the change of procedure in 
printing and shipping Federal land bank bonds accrues to the banks 
rather than to the Government and is not reflected in the adminis- 
trative activities covered by the appropriation “78X5630,” the sug- 
gestion is not one for which a cash award properly can be paid by 
the Farm Credit Administration and the appropriation “78X5630” 
is unavailable for such a payment. 

Accordingly, the voucher may be certified for payment only in the 
amount of $200 representing the award for sustained superior work 
performance, if otherwise correct, and may not include the award for 
the beneficial suggestion. The voucher is returned. 
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[B-131649] 


Military Personnel—Transportation—Dependentse—Dislo- 
cation Allowance—Transfer From One Installation to An- 
other in Same City 

Military orders which transfer a Navy officer from one military installation to 
another in the same city may not be regarded as authorizing a permanent 


change of station for entitlement to a dislocation allowance for relocation of 
dependents. 


To K. Carlson, Department of the Navy, June 19, 1957: 


Reference is made to your letter of April 16, 1957, with enclosures, 
requesting an advance decision as to the legality of crediting the pay 
account of Lieutenant George Sargent Grove, 485205, USN, with a 
dislocation allowance in the circumstances stated. There is for noting 
that while your request for decision appears to be appropriately ad- 
dressed in accordance with paragraph 041322-2a (3), Navy Comp- 
troller Manual, such request was received in our Office direct. 

By orders dated November 1, 1955, Lieutenant Grove was detached 
from the U. S. Naval Schools Command, U. S. Naval Station, New- 
port, Rhode Island, and assigned to the U.S. S. Tweedy (DE 532) at 
Newport, Rhode Island, for duty as an executive officer. It appears 
that the officer reported for duty on board that vessel December 17, 
1955. You say that the home port of the U. S. S. 7weedy was New- 
port, Rhode Island. You also say that incident to this transfer 
Lieutenant Grove and his dependents were required to vacate the 
Government quarters they occupied while he was serving at the U.S. 
Naval Schools Command, and he relocated them in civilian housing 
at Newport, Rhode Island. 

Section 303 (c) of the Career Compensation Act of 1949, as amended 
by section 2 (12) of the act of March 31, 1955, 69 Stat. 18, 21, 37 
U.S.C. Supp. ITI, 253, authorizes the payment of a dislocation allow- 
ance to a member of a uniformed service whose dependents are au- 
thorized to move and actually move in connection with his permanent 
change of station under regulations approved by the Secretary con- 
cerned. Paragraph 9002-1, Joint Travel Regulations, in effect during 
the period here involved, provided for the payment of a dislocation 
allowance when dependents have completed travel in connection with 
a permanent change of station if transportation of dependents is 
authorized to be furnished or travel allowances are auhorized to be 
paid. That paragraph has been amended by Change 55, dated 
February 1, 1957, which provides that the dislocation allowance is 
payable to a member whenever his dependents relocate their household 
in connection with a permanent change of station, and that actual 
transportation of dependents at Government expense is not a pre- 
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requisite to entitlement to the dislocation allowance. 36 Comp. Gen. 
113. Paragraph 9003-8, Change 55, of such regulations, authorizes 
payment of the allowance for a permanent change of station from 
one station to another located in close proximity thereto, other than 
within the corporate limits of the same city, if supported by a cer- 
tificate of the commanding officer of the new permanent station that 
the relocation of the household was necessary as a direct result of the 
permanent change of station. Paragraph 9003-7 of the regulations 
bars payment of a dislocation allowance for any permanent change 
of station between stations located within the corporate limits of the 
same city. 

It was pointed out in our decision of August 13, 1956, 36 Comp. Gen. 
113, that a right to a dislocation allowance cannot arise under the 
statute until a “permanent change of station” has been ordered and the 
dependents move in connection with such change of station. A perma- 
nent station is defined in paragraph 1150-10 of the Joint Travel Reg- 
ulations as the post of duty (including the home yard or home port 
of a vessel) to which a member is assigned for duty other than tem- 
porary duty, the limits of which, if in a city or town, will be the cor- 
porate limits of such city or town. It follows that no permanent 
change of station is involved when a member is transferred from one 
military installation to another within the same city and no right to a 
dislocation allowance would accrue in any event to a member in con- 
nection with such transfer. 

The orders of November 1, 1955, transferred Lieutenant Grove from 
his duty assignment (U. S. Naval Schools Command) at Newport, 
Rhode Island, to a new duty assignment aboard the U. S. S. Tweedy 
whose home port was Newport, Rhode Island. These orders, insofar 
as dependents are concerned, served only to continue Newport as 
Lieutenant Grove’s permanent station; therefore, no right to trans- 
portation arose. Hence, no permanent change of station was directed 
by those orders such as would entitle him to a dislocation allowance 
within the meaning of the applicable statute and regulations. Com- 
pare decision of March 1, 1957, B-130422, to the Secretary of the Navy. 
The papers in this case are retained here. 


[B-101126] 


Veterans—Insurance—Lapsed Commercial Policies—Re- 
fund Liability—Revolving Fund Availability 


The revolving fund which was established for payment to insurance companies 
of defaulted premiums guaranteed under Article IV of the Soldiers’ and Sailors’ 
Civil Relief Act Amendments of 1942, and which includes appropriated monies 
and funds collected from servicemen for losses on lapsed commercial insurance 
policies under the Soldiers’ and Sailors’ Civil Relief Act of 1940 and under the 
1942 act, must be treated as Government funds and, in the absence of a deter- 
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mination by the Congress, the revolving fund may not be used to refund col- 
lections under the 1940 act in accordance with the decision of the United States 
Supreme Court in United States v. Plesha et al., 852 U. S. 202. 


To the Administrator, Veterans Administration, June 24, 1957: 


On April 22, 1957, you submitted for our consideration the action 
contemplated by the Veterans Administration for the administrative 
implementation of the decision of the United States Supreme Court, 
in United States v. Plesha et al., 352 U. S. 202, decided January 14, 
1957. 

Article IV of the Soldiers’ and Sailors’ Civil Relief Act of 1940, 
54 Stat. 1183, 50 U. S. C. 540, provided a plan to prevent the lapse, 
for nonpayment of premiums, of commercial life insurance held by 
members of the armed forces. The protection, granted upon appli- 
cation of the serviceman, extended over the period of his military 
service and one year thereafter. Promissory certificates of the United 
States were issued to insurance companies as security for the payment 
of defaulted premiums and interest thereon. The act, prior to the 
passage of the Soldiers’ and Sailors’ Civil Relief Act Amendments of 
1942, 56 Stat. 769, 50 U. S. C. 501 note, did not specifically provide for 
the reimbursement of the Government by the serviceman for any loss 
it sustained but was administratively so construed, and collections 
were made in certain cases upon the supposed indebtedness. The 
Supreme Court however, in the Plesha case, took a different view of the 
original act. It held that Article IV of the Relief Act of 1940, prior 
to its amendment in 1942, did not impose an obligation upon the 
serviceman to reimburse the Government for premiums and interest 
it was called upon to pay insurance companies where the serviceman 
permitted his policy to lapse. 

In the light of the Plesha decision your letter proposes, in cases 
where the protection of the act was obtained prior to the 1942 amend- 
ments, to administratively refund, without awaiting claims therefor 
from the veteran, moneys collected or witheld from former service- 
men as repayment of the Government’s losses. You propose for that 
purpose to use the balance in the Soldier’s and Sailors’ Civil Relief 
Revolving Fund. 

The Soldiers’ and Sailors’ Civil Relief Revolving Fund was initially 
established by the Independent Offices Appropriation Act, 1944, 
approved June 26, 1943, 57 Stat. 194, which, under the heading 
“Soldiers’ and Sailors’ Civil Relief,” appropriated $70,000 out of the 
Treasury to be immediately and continuously available until expended, 
“For payment of claims as authorized by article IV of the Soldiers’ 
and Sailors’ Civil Relief Act amendments of 1942.” The act further 
provides that any moneys received under said Article IV shall be 
credited to the appropriation. In subsequent years additional sums 
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were appropriated out of the Treasury to the Revolving Fund by 
various acts, the most recent appropriation being that made by the 
First Deficiency Appropriation Act, 1949, approved May 24, 1949, 
63 Stat. 80. A total of $2,203,000 was appropriated out of the Treas- 
ury but that amount was augmented with the moneys collected from 
former servicemen who had received the protection of the 1940 act 
and the 1942 amendments. The gradual decrease in the number of 
claims reteived from insurance companies and the collections from 
the veterans caused the Fund to become greater than was considered 
necessary ; hence, $1,500,000 in the Fund was carried to the surplus 
fund of the Treasury pursuant to the Second Supplemental A ppropri- 
ation Act, 1953, approved March 28, 1953, 67 Stat. 16, and the Inde- 
pendent Offices Appropriation Act, 1955, approved June 24, 1954, 
68 Stat. 292. The present balance in the Fund is approximately 
$445,000 and we understand that a much larger sum would be required 
to carry out the proposed administrative program of generally re- 
funding, without awaiting claim, all collections made in cases under 
the 1940 act, except where the collection was the result of a final judg- 
ment adverse to the particular serviceman involved. 

The Soldiers’ and Sailors’ Civil Relief Revolving Fund was estab- 
lished for the payment of claims as authorized by Article IV of the 
Soldiers’ and Sailors’ Civil Relief Act Amendments of 1942. The 
1942 amendments clearly disclose that the claims referred to are those 
of insurance companies for unpaid premiums and interest which the 
Government promised to pay. See section 406 of the act, (50 U.S. C. 
App. 546). The justification for the use of the Fund for the refunds 
contemplated—the present balance of which is less than the net 
amount appropriated out of the Treasury and less than the total col- 
lections proposed to be refunded—is apparently upon the premise 
that the Fund is chargeable with the collections now deemed to have 
been improper. 17 Comp. Gen. 859. However, the acts appropriat- 
ing, out of the Treasury, funds for credit to the revolving fund also 
made available for payment of the insurers’ claims the amounts col- 
lected from the servicemen. Moreover, section 6 of the act of April 
8, 1948, 62 Stat. 160, 5 U. S. C. 546, specifically amended section 406 
of the Soldiers’ and Sailors’ Relief Act by providing that “any moneys 
received as repayment of debts incurred under this article, as orig- 
inally enacted and as amended, shall be credited to the appropriation 
for the payment of claims under this article.” The funds collected 
from the servicemen under both the 1940 act and the 1942 amendment 
were thus merged with the appropriated moneys, were increased and 
rescinded by the Congress, were treated generally by it as Govern- 
ment funds, and were made available for payment of insurer’s claims. 
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The revolving fund thus having been so treated, the balance therein 
cannot be determined to consist of the amounts collected under the 
1940 act which are proposed to be refunded. Moreover, that balance 
is appropriated for payment of the insurer’s claims, and in view of 31 
U.S. C. 628, is not available for other objects. Accordingly, we are 
of the view that the amount in the revolving fund is generally un- 
available for making the refunds proposed. Moreover, as a practical 
matter we do not see how a larger amount of refunds could be paid out 
of the fund than the sum total in the fund. Nor, since the sum in the 
fund is inadequate to uniformly refund the collections do we see how, 
unless claims are required, any order of precedence could be estab- 
lished by which a determination could be made as to which refunds 
should be satisfied therefrom and which could not. Therefore, the 
use of the revolving fund for the purpose proposed, and the securing 
of sufficient additional funds to make the refunds appear to be matters 
for presentation to the Congress. See /?eeside v. Walker, 11 How. 272. 

Also, we think that certain of the servicemen, while not legally liable 
under the Supreme Court decision for the amounts which were col- 
lected from them, possibly may recognize a moral or equitable obliga- 
tion to make good the Government’s loss and refrain from making 
claims for refunds apparently due them under the Court’s decision. 
Also, because of operation of the ten-year statute of limitation set 
out in 81 U.S. C. 71a, because certain of the Government’s collections 
were made as the result of compromise, of an unappealed decision of 
an inferior court, or because the payments were voluntarily received 
under a mutual mistake of law, there may be substantial defenses to 
certain claims for refund which might be received. Such defenses, 
of course, could not properly be waived by us or your administration. 
See, in that connection, Compagnie Generale Transatlantique v. 
United States, 51 F. 2d 1053; ALahoning Coal R. Co., et al. v. United 
States, 28 F. 2d 917; 53 C. J.S. Limitations of Actions § 24. However, 
it may be that the Congress having regard for the wartime service 
rendered by the veterans to the United States and that any claim for 
such a refund prior to the Supreme Court’s decision would undoubt- 
edly have been rejected, might not wish to raise such technical defenses 
against them. It would appear that such matters might well be pre- 
sented to the Congress for its consideration in connection with a re- 
quest for an appropriation to make the refunds with the suggestion 
that the Congress may wish to authorize such refunds of amounts held 
to have been collected improperly by the decision of the Supreme 
Court in the Plesha case without regard to technical defenses which 
might be interposed thereto provided claim for refund is made to your 


Administration within a year or such other period of time as it sees 
fit. 
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[B-122933] 
Payments—Advance—Annual Highway, Etc., Toll Permits 


The purchase of annual permits for Government-owned vehicles using a toll 
road is not in contravention of the advance payment prohibition in section 3648, 
Revised Statutes, 31 U. S. C. 529; however, the purchases should be limited to the 
minimum number of automobiles necessary for performance of Government func- 
tions, and the permits should be transferable to other automobiles and should 
be used enough to insure that regular toll rate charges would equal or exceed 
the permit purchase price. 


To the Attorney General, June 24, 1957: 


On April 29, 1957, the Administrative Assistant Attorney General 
requested our decision as to whether the Federal Bureau of Investiga- 
tion may purchase annual permits for Government-owned vehicles 
using the New York State Thruway and pay for them on the date of 
purchase. The letter states that the Albany, New York, Field 
Division of the Federal Bureau of Investigation conducted a survey 
of expenses incurred during the calendar year 1956 by personnel of 
that office who utilized the Thruway on official business. The survey 
disclosed that a total of $426.10 was expended on Thruway tolls dur- 
ing that calendar year. The charges were paid by the employees 
using the Thruway, reimbursement being made on properly justified 
individual expense vouchers during the year. Annual permits for 
use of the Thruway effective January 1 of each year are available at 
a cost of $20 per automobile payable at the time of purchase. The 
letter further states that need for use of the Thruway by the Federal 
Bureau of Investigation will continue and expresses the belief that an 
annual saving of $326 could be made by utilizing such annual permits. 
Since the purchase of annual permits at the beginning of a calendar 
year for use during that year would constitute an advance payment 
the matter is presented for our determination concerning the applica- 
bility of Section 3648, Revised Statutes. 

Ordinarily, the disbursement of Government funds in advance of 
the rendering of services or delivery of materials for which payment 
is made is prohibited by Section 3648, Revised Statutes, 31 U.S. C. 529. 
That statute provides, in pertinent part, as follows: 


No advance of public money shall be made in any case unless authorized by the 
appropriation concerned or other law. And in all cases of contracts for the 
performance of any service, or the delivery of articles of any description, for the 
use of the United States, payment shall not exceed the value of the service rend- 
ered, or of the articles delivered previously to such payment. 


However, various prior decisions of both the General Accounting 
Office and its predecessor, the former Comptroller of the Treasury, 
have held purchases of a similar nature not in contravention of the 
above-quoted statute. Our decision of January 20, 1945, B-46948, 
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authorized the purchase of, and payment in advance for, books of 
tickets for use of a toll bridge. In that decision we said: 


Section 3648, Revised Statutes, prohibits the disbursement of public funds for 
payment for services or materials in advance of the rendering of the services or 
the delivery of the materials. However, while in the case of the purchase of 
toll bridge tickets, the services covered by the tickets, namely, these involved in 
permitting passage over the bridge, are not actually furnished until the use of 
the tickets therefor, yet, the purchase of the tickets is the purchase of a present 
right to the use of the bridge for the purposes indicated—clearly analogous, as 
suggested by you, to the purchase of streetcar tickets and tokens. See 9 Comp. 
Gen. 151 and 14 id. 822. Thus, the prrchase of toll bridge tickets does not appear 
to contravene the provisions of section 3648, Revised Statutes. 


Also, regarding the purchase of weekly streetcar passes, our decision 
of October 17, 1934, 14 Comp. Gen. 322, stated as follows: 


It has long been the custom of Departments and establishments of the Govy- 
ernment to purchase under appropriations available therefor street-car tickets or 
tokens in necessary quantities for issue to employees as the needs of the particu- 
lar service may arise. This practice has been regarded as in the Government’s 
interest, especially where the tickets or tokens are sold in quantities at a reduc- 
tion in price and purchases of this character have been held not to be in contra- 
vention of the provisions of section 3648, Revised Statutes, prohibiting payments 
in advance of services rendered (13 Comp. Dec. 503; 9 Comp. Gen. 151). 

In the case of a street-car pass, while there is no restriction as to transfera- 
bility and no limit as to the times such pass may be used, there is a limit as to 
time in that it may be used only during the week for which it was issued. Under 
such circumstances, the matter is somewhat different than in cases of purchases 
of tokens, tickets, etc., as to which there is no time limitation for their use. The 
administrative control over such passes should not only include provision of 
safeguard for the use of the passes only on official business but the purchases 
should be only in such number as reasonably may be for economical use by the 
Government in the performance of such official business. If the proper safe- 
guards, including surrender of the pass at close of each day to proper officer 
having property control, are taken by the administrative office in this respect, 
there is no objection, from a legal standpoint, to the purchase of the same under 
appropriations available therefor. * * * 


Again our Office in 9 comp. Gen. 151, and the Comptroller of the 
Treasury in 13 Comp. Dec. 503, held that the purchase of, and payment 
in advance for, mileage books covering railroad travel was not in con- 
travention of the statute quoted above. See also, our decisions A- 
40795 of July 7, 1932, and A-31317 of April 21, 1930. 

The purchase of annual permits for the use of a toll road is clearly 
analogous to the types of purchases authorized in the above-cited 
decisions. Accordingly, you are advised that we will interpose no 
objection to the purchase of annual permits for Government-owned 
vehicles using the New York State Thruway, provided that such pur- 
chases are limited to the minimum number of automobiles necessary 
for the proper execution of the functions and duties of the Federal 
Bureau of Investigation; that such permit may be transferred to 
another automobile if for any reason the automobile for which it was 
purchased becomes unavailable for use during the permit year; and 
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that care will be exercised to see that no automobile equipped with 
such a permit is driven less mileage on the Thruway than would be 
purchased for $20 at the regular toll rate. 


[B-129167] 


Soil Bank Act—Regulations—Payments in Excess of Re- 
duced Allotments—Erroneous Administrative Information 


The authority in the Soil Bank Act for payments only on the basis of reductions 
in acreage below the farm acreage allotment, or the farm base acreage, precludes 
the issuance of regulations which would authorize payments based on acreages 
in excess of the allotment or base to those producers who were furnished errone- 
ous information concerning the allotment or base and participated in the pro- 
gram, in good faith, on the basis of the erroneous information. 


To the Secretary of Agriculture, June 28, 1957: 


Letter of June 10, 1957, from the Acting Secretary of Agriculture, 
requests our decision whether you legally may amend the regulations 
governing the 1956 acreage reserve part of the soil bank program as 
stated below. 

Section 485.114 of the regulations governing the 1956 acreage re- 
serve program (21 F. R. 4383) provides as follows: 


§ 485.114 Amount of compensation. The amount of compensation for each 
commodity shall be determined by multiplying the rate of compensation per acre 
for the commodity, determined in accordance with § 485.115, by the smallest of 
(a) the number of acres in the acreage reserve, (b) the acreage by which the 
commodity is reduced below the allotment, or in the case of corn, the Soil Bank 
corn base, or (c) the number of acres which the producer agrees to place in the 
acreage reserve: Provided, That no compensation will be paid for the particular 
commodity if the acreage so determined is below the minimum acreage which 
may be placed in the acreage reserve. 


The Acting Secretary’s letter states that, in numerous cases, pro- 
ducers who have fully performed their acreage reserve agreements 
regarding land designated as the acreage reserve have received greatly 
reduced, and in some instances no, compensation as a result of relying 
on erroneous or misleading information concerning their allotments 
or acreage measurements. The following two examples are set out as 
typical of existing cases: 

1. The producer is informed that he has a 50 acre wheat allotment and, acting 
in good faith on the basis of such information, places 10 acres of wheat in the 
acreage reserve and harvests 40 acres of wheat. In performing his acreage 
reserve agreement the producer destroys a crop, other than wheat, on the 10 
acres designated as the acreage reserve. The producer is not notified of his 
correct 40 acre wheat allotment in time to permit him to destroy the excess acre- 
age of wheat. The result is that there has been no reduction in wheat acreage 
below the final corrected wheat allotment, although the producer has destroyed 


a crop on the 10 acres in the acreage reserve in order to comply with the terms 
of the agreement which he signed. 
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2. The producer has a corn base acreage of 55 acres and is informed that his 
measured acreage of corn is 40 acres. On this basis, in good faith, the producer 
places 15 acres of corn in the acreage reserve and designates a 15 acre tract, on 
which he destroys a growing crop, as the acreage reserve. The producer is not 
notified that the correct corn measurement is 50 acres instead of 40 acres in time 
to permit him to destroy the excess acreage of corn. The result is that there has 
been a reduction of only 5 acres below the corn base although the producer has 
destroyed a crop on the 15 acres in the acreage reserve in order to comply with 
the terms of the agreement which he signed. 


The letter further states that under the existing regulation the pro- 
ducer in the first example can be paid no compensation, and in the 
second example he can be compensated only for 5 acres even though 
the failure in each case to reduce below the allotment or corn base to 
the extent of the acreage placed in the reserve is due to no fault of 
the producer, since the establishment of an allotment or a corn base, 
the measurement of the acreage of a crop on the farm, and the furnish- 
ing of such information to the producer are administrative acts per- 
formed by employees of the Government. Therefore, your Depart- 
ment proposes to amend the 1956 regulations to provide that, in any 
case where a producer is given erroneous information as to his acreage 
allotment or measured acreage of the commodity and, in good faith, 
acted in reliance on such information, the acreage allotment or meas- 
ured acreage of which the producer was so advised shall be the official 
allotment or measured acreage for purposes of the 1956 acreage reserve 
program. 

Section 103 (a) of the Soil Bank Act, Public Law 540, approved 
May 28, 1956, 70 Stat. 188, 7 U. S. C. 1821 (a), authorizes and directs 
the Secretary of Agriculture to formulate and carry out an acreage 
reserve “under which producers shall be compensated for reducing 
their acreages of the commodity below their farm acreage allotments 
or their farm base acreages, whichever may be applicable” and pro- 
vides further that to be eligible for such compensation “the producer 
(1) shall reduce his acreage of the commodity below his farm acreage 
allotment or farm base acreage, whichever may be applicable, within 
such limits as the Secretary may prescribe.” This language clearly 
authorizes the compensation of producers solely for the reduction of 
their acreages of the commodity below their farm acreage allotments 
or their farm base acreages and any compensation based upon acreage 
in excess of such reduction in acreage is not authorized by the Soil 
Bank Act. 

Your proposed amendment to the 1956 regulations would authorize 
the compensation of producers for acreages in excess of their actual 
farm acreage allotments or farm base acreage, whichever is applicable. 
Since the compensation of producers on that basis would not be author- 
ized by the Soil Bank Act, our opinion is that the issuance of the 
proposed amendment to the 1956 regulations legally would not be 
proper. 
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ABSENCE: 
(See Leaves of Absence) 
ADMINISTRATIVE 
TIONS: 
Conclusiveness: 

Federal highway reconstruction payments 
to State of North Carolina, for damages 
resulting from 1955 hurricanes, will not 
be objected to if issuance of proclama- 
tion of emergency nine months after 
disaster is administratively determined 
to comply with sec. 7 of Federal-Aid 
Highway Act of 1952, which requires 
declaration of emergency, in view of 
other steps which were taken to comply 
with conditions for entitlement to 
Federal aid_... \ ileal 

Bid readvertisement. (See Bids, diseard- 
ing all bids, administrative determina- 
tion) 

Contract specifications. (See Contracts, 
specifications, conformability of equip- 
ment, ete., offered, administrative de- 
termination conclusivencss) 

Military dependency matters—although 
Comptroller General does not have juris- 
diction to render decision on residency 
requirement of dependent parents or 
parents-in law of members of uniformed 
services for entitlement to benefits under 
Dependents’ Medical Care Act, because 
determinations of dependeney by See. 
of Defense and See. of Health, Educa- 
tion and Welfare are final and conclu- 
sive, nevertheless, restrictive use of 
word “household,” as used in act to 
preclude benefits to dependent parent 
who is temporarily absent from mem- 
ber’s houschold undergoing prolonged 
hospitalization, is not required; how- 
ever, parent who is wholly supported 
financially by member but lives apart 
is not dependent under act ‘ 

ADMINISTRATIVE ERRORS: 
Leave credit. (See Leaves of Absence, an- 
nual, accrual, maximum limitation, for- 


DETERMINA- 


feiture due to administrative error) 
(See Com- 


suspensions, ete., 


Nonsensitive position removals. 
pensation, removals, 


nonseusitive position restorations) 
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EXPENSES: 

Highway trust fund availability (Sec 
Roads, Trails, and Bridges, construction, 
Federal aid highway program, trust fund, 
administrative expenses) 

Limitations. (See Appropriations, limita- 
tions, administrative expenses) 

ADVERTISING: 

Necessity or nonnecessity—no useful pur- 
pose to be served - under surplus property 
disposal authority delegated by Adm. of 
General Services, Postmaster may convey 
land to municipality for relocation of 
certain strects in connection with con- 
struction of postal building under lease- 
purchase program, and such conveyance 
may be made without compliance with 
advertising requirements of sec. 3709, R.S., 
and screening requirements in property 


AGENTS: 

Government— Veteran beneficiaries travel for 
medical treatment—State gasoline tax 
which was paid by veteran beneficiaries 
who performed authorized travel by 
privately-owned automobile incident to 
medical examination and treatment, 38 
U.S. C. 76, and who were reimbursed by 
V. A. on actual expense basis is not tax on 
U. 8S. nor does reimbursement by U. 8. to 
these veterans for this purpose make them 
agents of U. 8S. or invalidate tax in order 
to entitle V. A. to tax refund... 

AGRICULTURE DEPARTMENT: 
Employees: 
Cooperative: 
Decision that Dept. of Agriculture 
cooperative employees (paid by states) 
hold positions under U. 8. Govt. 
within Meaning of dual compensation 
limitations of sec. 212 of Economy Act 
of June 30, 1952, 5 U. 8. C. 5¥a, is 
tantamount to changed construction 
of law and, therefore, will not be given 
retroactive application 
Retired Naval Reserve officer who is 
appointed by Dept. of Agriculture to 
civilian (cooperative) position in Ex- 
tention Service at state university, 
where he performs Federal functions 
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AGRICULTURE DEPARTMENT— 

Continued 

Employees— Continued 
Cooperative—C ontinued 
and is supervised by Federal official, 
holds civilian office or position under 
U. S. Govt. within meaning of dual 
compensation limitations in sec. 212 
of Economy Act of June 30, 1932, 5 
U. 8. C. 59a, even though civilian sal- 
ary is paid from State or non-Federal 
ie ea iDance 
Research funds—availability for State health, 
accident, and life insurance—Federal 
grants to state for agricultural research 
pursuant to 7 USC, Supp. III, 361a-361i, 
may be used for employer contributions 
to state group health, accident, and life 
insurance programs for state employees en- 
gaged in agricultural research, provided 
such contributions are regularly made by 
Soil bank: 

Contracts inconsistent with regulations— 
acreage reserve contracts which, due to 
haste in establishment of soil bank pro- 
gram, contain mistakes resulting in rates 
and payments less than those prescribed 
in regulations issued under Soi] Bank 
Act may be reformed to provide rates 
and payments in accordance with regu- 
lations; however, contracts which con- 
tain mistakes resulting in rates and pay- 
ments in excess of those in regulations 
may not be honored ...............-.--- 

Regulation amendment—under broad au- 
thority of Soil Bank Act, Sec. of Agri- 
culture may amend regulations to extend 
closing date for signing acreage reserve 
agreements, to make “‘new farm” allot- 
ments eligible, and to eliminate maxti- 
mum and minimum acreage require- 
ments provided amendments have gen- 
eral application to all existing agree- 


Regulation conformance to law—authority 
in the Soil Bank Act for payments only 
on basis of reductions in acreage below 
farm acreage allotment, or farm base 
acreage, precludes issuance of regulations 
which would authorize payments based 
on acreages in excess of allotment or base 
to those producers who were furnished 
erroneous information concerning allot- 
ment or base and participated in pro- 
gram, in good faith, on basis of erroneous 
SUR id pbc th cistendandvtiaies as 

Regulation waiver—even though Soi! Bank 
Act vests in Sec. ofAgriculture broad au- 
thority to prescribe terms and conditions 
of acreage reserve program, this author- 
ity does not permit Sec. to ignore regula- 
tions which have been issued........... 


AIRCRAFT: 


Carriers liability for overtime payments for 
inspection services—immigration inspec- 
tion stations established outside continen 
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tal U. 8. may not be designated as “ ports 
of entry,” which term is defined as places 
within continental U. S. for arrival of goods 
and persons from forcign countries, and, 
therefore, exception in sec. 20fact of Mar. 2, 
1931, 5 U. S. C, 342d, which relieves sched- 
uled carriers from payment for overtime 
services performed at designated “ports of 
entry,” does not relieve them from pay- 
ment of overtime for services performed at 
a neers nando’ 
Charter—ferry charges—an airline engaged 
in charter air service for military agencies 
may not charge for ferry mileage for 
flights to and from charter point of origin 
and destination on which airline assesses 
and collects revenue for cargo other than 
that of military charterer. ............... 


ALASKA: 


Construction—bonded indebtedness—|imi- 
tation in act of May 28, 1936, 48 U. 8. C. 
44a, on bonded indebtedness for Alaska 
public works constryction ts not appli- 
cable to construction under Alaska Public 
Works Act of Aug. 24, 1949, 48 U. S. C. 
486, and, therefore, appropriated funds 
may be expended for construction under 
1949 act without regard to such limita- 


Courts—disposition of fines. (See Courts, 
fines, disposition, appeals taken from 
Alaska magistrate courts.) 


ALASKA RAILROAD: 


Employees—leave—Alaska railroad train 
and engine employees who render sub- 
stantially full-time service and are subject 
to call 24 hours a day for six or seven days 
per week may not be considered ‘“‘part- 
time” employees within purview of sec. 
202 (b) (1)( B) of Annual and Sick Leave 
Act of 1951, and, therefore, even though 
they do not have regularly established 
tours of duty they are entitled to accrue 
annual and sick leave.................... 


ALEXANDER HAMILTON BICEN- 


TENNIAL COMMISSION: 
Scholarship a ward program—transfer to non- 
profit organization—private donations, 
which Alexander Hamilton Bicentennial 
Commission is authorized to accept for 
scholarship program, are trust funds 
which may be expended when necessary 
to carry out purposes of trust without 
reference to general regulatory and pro- 
hibitory statutes applicable to public 
funds, and such funds may be transferred 
to private organization to continue schol- 
arship program beyond expiration date of 
CHR cate cewseecssantciewenwanck 


ALIENS: 


Bonds—forfeiture of collateral—on breach of 
departure bond which was posted on be- 
half of nonimmigrant alien, surety who, 
by power of attorney, agreed that U. 8. 
Treasury bond furnished as collateral 
could be converted and applied by At- 


Page 
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100 


110 


771 
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ALIENS—Continued Page| APPROPRIATIONS: Page 
torney General in satisfaction of any Availability— meetings. (See Meetings) 
damages in effect made voluntary pay- Objects other than as specified: 


ment and, under rule that money volun- 
tarily paid cannot be recovered, such col- 
lateral may not be refunded even though 
alien was subsequently admitted to per- 
manent residence in U. S. retroactively to 


Pending additional appropriation: 
Proviso in 1923 rural road construction 
appropriation, 23 U 8 C. 45, which 
authorizes use of appropriations to 
liquidate prior obligations by ap- 


date preceding breach of bond........ ion 59 proval of project, when considered 
ANNUAL LEAVE: with specific authorizations and ap- 
(See Leaves of Absence, annual.) propriations which are made for 
APPOINTMENTS: forest highways, public lands high- 
Military personnel: ways, and Federal-aid highways 
Termination: muy not be regarded as authority 
Acceptance of Regular Army or Air for temporary use of Federal-aid 
Force commission by officer, who is highway appropriations to liquidate 
serving on active duty under commis- obligations under forest highway 
sion in Army or Air Force of U. 8&., and public lands highway programs 
without component does not ter- pending passage of supplemental 
minate existing commission, and, appropriations for such programs... 386 
therefore, unless regular service ap- The use of specific appropriation for 
pointment or some other official order one program to pay obligations 
expressly terminates existing commis- under another program during tem- 
sion at time of acceptance, member porary exhaustion of funds is in con- 
may not be considered as having been travention of 31 U. S. C, 628, which 
discharged or released for entitlement requires appropriations to be used 
to mustering-out pay... .............- 645 only for objects for which made even 
Active Army or Air Force Reserve though repayment of appropriation 
member who is appointed in Regular is contemplated after supplemental 
component in lower grade with simul- appropriations are made _.......... 386 
taneous appointment in Army or Air Public buildings—expenditure without 
Force of U. 8., without component, regard to fiscal year. (See Appropria- 
has terminated Reserve appointment tions, fiscal year, availability beyond, 
and may be considered as having been publie building contribution) 
released from active duty or dis- Registered mail fees—reimbursement to 
charged to accept regular service Post Office Dept for registry fees on 
appointment so as to be entitled to official mail transmitted without pre- 
mustering-out pay, notwithstanding payment of such fees may be made from 
that, after regular appointment, mem- any appropriation available to mailing 
ber continued to serve in same grade as department or agency rather than from 
that held in Reserves................. 645 appropriation of particular activity or 
. Army or Air Force Reserve member bureau responsible for mailings ......... 239 
who is promoted to higher grade in Commerce Department—atomic ship con- 
Army or Air Force of U. 8., without struction—specific appropriation of 
component, and who, while serving in $18,000,000 for construction of atomic 
“without component” appointment, powered merchant ship by Maritime 
receives appointment to lower grade Adm. provided in supplemental appro- 
in regular service but continues to priation act, which was passed after gen- 
serve in “without component” ap- eral appropriation act for ship construc- 
pointment, has vacated reserve com- tion for same fisca! year had been enacted 
mission but may not be regarded as without funds for atomic ship, precludes 
having been discharged or released for Maritime Adm. from using any funds in 
acceptance of regular service appoint- general appropriation for atomic ship and 
ment so as to be entitled to mustering- from expending more for this construction 
SUDDEN catindpinissitiibtvtiiiteasacne 645 than amount provided in supplemental 
Presidential—recess—compensation prohibi- SUI So no cnhecicdtnccwctete - 52% 
tion—individual who receives recess ap- Deficiencies: 
pointment by President, subsequent to Antideficiency Act: 
adjournment of Senate and after Senate Apportionment: 
had failed to act on nomination of another Appropriation apportionment provist- 
individual who had received a recess ap- sion in subsee. 2 (ce) (1) of Antide- 
pointment to same office, is new appointee, ficiency Act must be construed as 
and the salary prohibition in 5 U 8S. ©, mandate of Congress that fiscal year 
56 (b) for appointees, other than nomina- appropriations are to be apportioned 
tion of person appointed during preceding to prevent obligation or expenditure 
recess of Senate, will not preclude payment in manner which would indicate 


of compensation to new appointee........ 444 necessity for either deficiency of 
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APPROPRIATIONS —Continued 
Fiscal year— Continued 


Antideficiency Act—Continued 
Apportionment—Continued 
supplemental appropriation or dras- 
tic curtailment of activity for which 
appropriation is made.............. 
Drastic curtailment toward close of 
fiscal year of governmental opera- 
tions carried on under fiscal year ap- 
propriation is prima facie indication 
of failure to apportion appropriation 
to prevent obligation or expenditure 
in manner which would indicate 
necessity for deficiency or supple- 
mental appropriations for 
period 


such 

If, as result of reapportionment of 
Post Office Dept. appropriations 
decreasing fourth quarter apportion- 
ment substantially less than appor- 
tionment for third quarter of fiscal 
year, Congress determines that de- 
ficiency appropriation is necessary, 
or if services of Post Office are dras- 
tically curtailed in event deficiency 
appropriation is not made, Director 
of Bu. of Budget, who Is responsible 
for apportionment of appropriations, 
may not be regarded as having com- 
plied with apportionment require- 
ments of subsec. (c) (1) of Anti 
ES 

Violations: 

Although action of Post Office Dept. 
in requesting reapportionment of 
fiscal year appropriations in pattern 
which results in necessity for 
deficiency or supplemental ap- 
propriation or drastic curtailment 
of services is not technically violation 
of any specific provisions of Antide- 
ficiency Act, 31 U. 8. C. 665, it is not 
consistent with purpose and spirit of 
DD ca nscetthicnaienndgnetil anata & 

Although penal provision of Antide- 
ficiency Act, 31 U. 8. C. 665, is appli- 
cable to violations of subsec. (a) (b) 
and (h) of act relating to expendi- 
tures or obligations in excess of funds, 
acceptance of voluntary services, 
and obligations or expenditures in 
excess of apportionment or reappor- 
tionment, or in excess of amount 
permitted by regulations respec- 
tively, it may not be invoked for 
failure to comply with appropriation 
apportionment provisions in subsec. 
OD COE i ce ciciecesitesniwedindene 

Federal aid to states. (See States, Federal 
aid, grants, etc.) 

Fiscal year: 

Availability beyond: 

Present need and contract requirement. 
(See Appropriations, obligation, con- 
tracts, future needs) 


699 


699 


697 


Availability beyond— Continued 
Public building construction: 
Appropriations which are made avall- 
able in Second Supp. Appro. Act, 
1957, for plans and specifications for 
public building construction are to 
be regarded as annual appropriations 
for fiscal year 1957, even though no 
period of availability is specified 
for each item, and since appropria- 
tions for plans and specifications 
for building construction may not 
be considered public building ap- 
propriations so as to come within 
exemption to fiscal year limitation 
31 U. 8. C. 682, such appropriations 


may not be obligated after 1957 
atin natininiatdninntinthiibuionn 
Appropriations which were made 


available for construction of facilitics 
for housing animals for National 
Institutes of Health in Second Supp. 
Appro. Act, 1957, and which are to 
be used for construction of perma- 
nent type buildings may be con- 
sidered available until expended 
under 31 U. 8. C 


Limitations: 


Administrative expenses—administrative 
expense limitations which are placed on 
Public Housing Administration in 
Title LI of Independent Offices Approp- 
riation Act, 1957, after presentation to 
Congress of budget justification which 
specifically designates source of funds 
(corporate and appropriated) available 
for financing administrative expenses 
and which does not include adminis- 
trative expenses for unspecified pro- 
grams, are inapplicable to funds trans- 
ferred to Public Housing Administration 
to carry out civil defense activities .... 

Authorization limitation—a!though limita- 
tion in act of July 16, 1946, which author- 
izes construction of two bridges across 
Potomac River, has not been increased 
even though construction of one of the 
bridges costs substantially amount of 
authorization, the amount made avail- 
able in 1957 Dist. of Col. appropriation 
for bridge construction may be expended 
without regard to limitation; however, 
contractual obligations in excess of 
appropriation would contravene Anti- 
deficiency Act 


Obligation—contracts—future needs—con- 


tract which would obligate agency to pay 
more than cost of maximum annual quan- 
tity of supplies needed in any one fiscal 
year as termination penalty or as damages 
for failure to renew contract in subsequent 
fiscal years is in violatior: of statutory 
prohibitions against obligation of current 
appropriations to mect needs of other 
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APPROPRIATIONS—Continued 
Post Office Department: 
Reapportionment resulting in deficiency: 
Although action of Post Office Dept. in 
requesting reapportionment of fiscal 
year appropriations in pattern which 
results in necessity for deficiency or 
supplemental appropriation or drastic 
curtailment of services is not technically 
violation of any specific provisions of 
Antideficiency Act, 31 U. 8. C. 665, it 
is not consistent with purpose and 
Gee OF Giivnccndedconcagnseqetecnsts 
If, as result of reapportionment of Post 
Office Dept. appropriations decreasing 
fourth quarter apportionment sub- 
stantially less than apportionment for 
third quarter of fiscal year, Congress 
determines that deficiency appropria- 
tion is necessary, or if services of Post 
Office are drastically curtailed in 
event deficiency appropriation is not 
made, Director of Bu. of Budget, who 
is responsible for apportionment of 
appropriations, may nct be regarded as 
having complied with apportionment 
requirements of subsec. (c) (1) of Anti- 
deficiency Act.... 
Specific v. genera!—availability of other ap- 
propriations after exhaustion of specific— 
specific appropriation of $18,000,000 for 
construction of atomic powered merchant 
ship by Maritime Adm. provided in sup- 
plemental appropriation act, which was 
passed after general appropriation act for 
ship construction for same fiscal year had 
been enacted without funds for atomic 
ship, precludes Maritime Adm. from 
using any funds in general appropriation 
for atomic ship and from expending more 
for this construction than amount pro- 
vided in supplemental! appropriation... 


ARMY DEPARTMENT: 


Engineers—revolving fund—property re- 
pairs—although repairs made on Govt. 
property which is damaged by private 
persons may not be regarded as “services 
for private persons,” as that language is 
used in Corps of Engineers revolving fund 
authorization, so as to permit initial fi- 
nancing of such repairs from revolving 
fund, revolving fund authorization for 
temporary financing of services charge- 
able to appropriations would permit 
temporary financing of such repairs, pro- 
vided cost is ultimately reflected as obli- 
gation of appropriation_.................. 

OF CLAIMS ACT 

OF 1910] 

(See Claims, assignments, contracts) 

ATOMIC ENERGY COMMISSION: 

Contracts: 

Negotiation: 
Records examination by Genera! Ac- 
counting Office: 
Inclusion of examination of records 
clause in negotiated research and de- 
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526 


281 


Continued 
Contracts—C ont inued 

Negotiation—Continued 

Records examination by General Ac- 
counting Office—Continued 

velopment contract between Atomic 
Energy Comm. and nuclear power 
reactor company when contract does 
not involve expenditure of appro- 
priated funds is not required oy sec, 
166 of Atomic Energy Act of 1954. 
32 Comp Gen. 277, overruled in part. 
Under Atomic Energy Comm. nuclear 
power plant contract which provides 
that contractor will bear all construc- 
tion and operating costs and Com- 
mission will pay actual costs for per- 
formance of research and develop- 
ment work, examination of records 
clause, which is required by 42 
U. 8. C. 2206, to be inserted in all 
negotiated contracts of Comm. may 
not be limited in its application to 
that part of work for which payment 
will be made by Comm..-.......... 
Obligation of current funds for future 
needs—contract which would obligate 
agency to pay more than cost of maxi- 
mum annual quantity of supplies needed 
in any one fiscal year as termination 
penalty or as damages for failure to renew 
contract in subsequent fisca! years is in 
violation of statutory prohibitions 
against obligation of current appropria- 
tions to meet needs of other years... .... 
Property—disposition—fair market value— 
in absence of legislative intent in Atomic 
Energy Community Act of 1955, that 
Govt-owned residential property should 
be sold at values which are based on morale 
and other factors specified in resolution 
adopted by Joint Committee on Atomic 
Energy, property must be sold at ap- 
praised values based on current fair market 
value of the property..................... 


ATTORNEYS: 


Fees—salvage claims under general average. 
(See General A verage, contributions items, 
attorney's fees) 


AWARDS: 


Research, etc., awards from private sources, 
(See Officers and Employees,training, per- 
sonal v. Government expense, Rockefeller 
etc., award recipients) 

Suggestions, etc.—savings in other than 
Federal funds—Farm Credit Administra- 
tion employee who suggested procedural 
improvement which resulted in monetary 
savings to Federal Land Banks—wholly 
farmer owned—but which did not result 
in savings in Farm Credit Administration 
appropriations used for administrative 
activities performed for banks is not en- 
titled to be paid cash award by Adminis- 
tration under Govt. Employees’ Incentive 
AWG DO sk vccvicterisininmeinntnmaee 
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BIDDERS: 
Debarment: 


Page | BIDDERS—Continued 
Qualifications—Continued 


Buy American Act violations: 

Debarment of contractor for violation of 
Buy American Act after he replaces 
foreign manufactured product used in 
Govt. construction project with do- 
mestically-manufactured product is 
administrative matter, under 41 U. S. 
C. 10b (b); however, in view of ap- 
parent good faith of contractor, lack 
of knowledge that use of materials was 
in violation of act, and lack of intent to 
increase profits by use of foreign prod- 
uct, no objection will be made to dis- 
continuance of debarment proceed- 
ee a a oe 

The use in construction projects of 
foreign manufactured rigid insulation 
when domesticall y-manufactured prod- 
uct is available in sufficient commer- 
cial quantities and at cost not in excess 
of criteria established in E. O. No. 
10582, which implemented Buy Amer- 
ican Act, 41 U. 8. C. 10a-d, constitutes 
violation of act and contract provisions 
requiring compliance with act; how- 
ever, in view of small amount and 
value of foreign product used as com- 
pared with cost of removal and replace- 
ment, together with lack of bad faith 
of contractor, it is not necessary to 
require removal and replacement, and 
no objection will be made to discon- 
tinuance of debarment action against 
contractor 

Erroneous award—contract award inad- 

vertently made by Dept. of Army to 
debarred bidder who had actual notice 
of administrative debarment, which was 
effective throughout Dept. of Defense, 
and who failed to find out whether ex- 
ception had been made under public 
interest provisions of Armed Services 
Procurement Regulations is voidable 
at option of Govt., and, since Govt. 
canceled award on discovery of debar- 
ment, contractor is not entitled to pay- 
ment of any expenses in connection with 
contract 


Qualifications: 


Administrative determinations—an_ invi- 
tation which required bidders to estab- 
lish their ability to perform helicopter 
operations placed burden on bidders to 
satisfy Govt. that they had personnel, 
equipment, and ability to perform work, 
and, in absence of evidence of bad faith 
or lack of reasonable factual basis in 
administrative determination of bidders’ 
qualifications, an award will not be 
disturbed 

Equipment deficiencies. (See Contracts, 
specifications, conformability of equip- 
ED ncitietinncennembatinas 


Experience—recently established corpora- 
tion and joint venture—in evaluation of 
experience of several bidders for road 
construction contract, recently formed 
joint venture and recently established 
corporation may be considered as mect- 
ing experience qualification on basis of 
past construction experience of one of 
joint venturers and previous construction 
experience of one or more of corporation's 
principal officers who own or control most 
of corporate stock or guarantee corpora- 
tion’s financial obligations.............. 

Interstate Commerce Commission or State 
certification—rejection of low bid for 
packing, crating and hauling houschold 
effects of Navy Dept. personnel on basis 
that motor carrier did not possess certifi- 
cates from Interstate Commerce Com- 
mission or State regulatory agencics as 
required by Navy Shipping Guide rather 
than as required in invitation is proper, 
and, although it would have been desir- 
able to advise bidders of certification re- 
quirement in invitation, it is require- 
ment which applies to bidder's qualifi- 
cations and in which contracting agency 
has wide degree of administrative dis- 
cretion 


BIDS: 
Administrative authority—new procurement 


in lieu of option to increase amount in exist- 
ing contract—a determination by contract- 
ing officer to invite new bids rather than to 
exercise contract option, which reserves to 
Govt. right to increase procurement, is not 
subject to legal objection 


Amounts—increase—tlic rejection of all bids 


based on possibility of minor additional 
price concession on small increase in quan- 
tity must be regarded as invalidity which 
does not preclude award to one of rejected 
te, aici eenccnitnachiniine nciesai em 


Buy American Act: 


Bidder’s notice of Executive order—al- 
though prospective bidders were not 
apprised in invitation of administrative 
interpretation of Buy American Act, 
publication in Federal Register of E. O. 
No. 10582, which defined foreign prod- 
ucts to insure uniform determinations 
under act, constituted public notice of 
its contents to all bidders.............. - 

Foreign product determination—item to 
be furnished Govt. by low bidder, who 
indicates that cost of foreign products 
used in manufacture of item is 47.34% 
of total cost, is of domestic manufacture 
within purview of E,. O. No. 10582, 
which defines, for Buy American Act 
purposes, products as foreign if foreign 
materials constitute 50% or more of cost 
of all products used in manufacture of 
item, and, therefore, award to low bidder 
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Evaluation—Continued 


would not be in violation of Buy Ameri- 


Deviations from advertised specifications, 
(See Contracts, specifications, deviations) 


Discarding all bids: 


Acceptance after rejection—the rejection 
of all bids based on possibility of minor 
additional price concession on small 
increase in quantity must be regarded 
as invalidity which does not preclude 
award to one of rejected bidders. ....... 

Administrative determination—readver- 
tisement of procurement, which resulted 
in award at price substantially lower 
than Govt. estimate and lowest bid 
under original invitation, was proper 
exercise of administrative discretion in 
best interests of Govt 

Price concession based on additional quan- 
tity—the rejection of all bids based on 
possibility of minor additional price 
concession on small increase in quantity 
must be regarded as invalidity which 
does not preclude award to one of re- 
jected bidders ........-- Sitalediuieeeh 

Price relationship restriction—on _re- 
advertisement of procurement because 
lowest acceptable bid was in excess of 
Govt. estimates, any restriction on pro- 
spective bidders which would require 
them to submit bids bearing any re- 
lationship to prices in previously rejected 
bids would defeat advertising statutes... 


Evaluation: 


Conformability of articles to specifications. 
(See Contracts, specifications, conform- 
ability.) 

Delivery provisions—acceptance of low bid 
offering delivery later than time speeified 
in invitation, which is regarded as having 
made time of delivery “of the essence,” 
is improper in absence of statement in 
invitation of basis for evaluation of bids 
offering longer periods of delivery 

Freight rate uncertainty—in evaluation of 
comparative delivered costs under bids 
for furnishing metal shipping boxes, 
which have not been specifically classi- 
fied for freight rate purposes by Inter- 
state Commerce Comm. or courts, the 
use of commodity rate applicable to iron 
or steel boxes, not otherwise indexed by 
name, rather than rate for lift vans was 
proper and award made on such basis 
consummated legally binding contract. 

Price determinable—under ‘invitation to 
bid which does not prohibit award of all 
lots to same bidder and does not require 
telegraphic modification to be in same 
form as original bid, contracting officer 
should not have disregarded telegraphic 
bid modification which offered lump- 
sum reduction in total amount of bid, 
provided bidder was awarded both lots... 


Real v. theoretical basis—although condi- 
tion in low bid, which stipulated num- 
ber of certain items to be furnished and 
provided for price adjustment in event 
that a greater or smaller number were 
required, constituted price qualification 
in nature of escalation clause, such con- 
dition should not have been basis for 
rejection of bid unless there was admin- 
istrative determination that there was 
real and not merely abstract, theoretical 
possibility that number of excess 
items could have made price more thun 
under next acceptable bid 


Failure to furnish somethiag required. 


(Sec Contracts, specifications, descriptive 
data, evaluation) 


Informatlities waived: 


Bid bond. (See Contracts specificutions, 
failure to furnish something required, 
bid bond) 

Unsigned bids. (Sce Bids, unsigned) 


Late: 


Meter postmarks—evidence submitted by 
bidder establishing actual or approxi- 
mate time of mailing of late bid, which 
was mailed in envelope bearing postage 
meter stamp showing day but not actual 
time of mailing, will overcome adminis- 
trative regulation requiring bids, which 
are mailed in envclopes bearing stamp 
of metering device not indicating exact 
hour of mailing, to be considered as 
having been mailod on last minute of 
Cay indicated on stamp 

Modification—bid which specified tenta- 
tive price subject to subsequent submis- 
sion of telegraphic modification, which 
was sent too late for receipt prior to open- 
ing, is qualified bid and neither telo- 
graphic modification nor modification 
which was telephoned prior to opening 
may make bid effective 

Time ambiguity—since receipt of a bid for 
construction subcontract, after bid open- 
ing but prior to completion of reading of 
bids, did not prejudice rights of other 
bidders, it may be considered for award 
by prime contractors who created con- 
fusion in invitation and bid papers con- 
cerning bid opening hour 

Time extension for submission. 

Bids, time extension for submission) 


Mistakes: 


For errors after award. (See Contracts, 
mistakes) 

Burden of proof—after error establish- 
ment—in order to bind bidder by notice 
of award after receipt of evidence which 
reasonably establishes bidder's omission 
of material item of cost from bid price, 
Govt. virtually undertakes burden of 
proving either that there was no error or 
that bidder’s allegation of error was not 
made in good faith 
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Correction—burden of proof—greater de- 
gree of proof is necessary to allow correc- 
tion of erroneous bid than is required to 
justify withdrawal of bid before award_. 

Unit price v. extension differences—ob- 
vious unit price error—bid which con- 
tained apparent error in unit price, 
although total price was based on 
intended unit price, may be con- 
sidered for award on basis of 
total price, even though invitation pro- 
vided that, in case of discrepancy be- 
tween unit and total price, unit price 
would prevail 

Withdrawal—burden of proof—greater 
degree of proof is necessary to allow cor- 
rection of erroneous bid than is required 
to justify withdrawal of bid before 


Modification—lump-sum price reduction to 
lot basis bid—under invitation to bid 
which does not prohibit award of all lots 
to same bidder and does not require tele- 
graphic modification to be in same form as 
original bid, contracting officer should not 
have disregarded telegraphic bid modi- 
fication which offered lump-sum reduction 
in total amount of bid, provided bidder 
was awarded both lots 

Preparation—costs—qualifying products. (See 

Contracts, specifications, qualified prod- 

ucts, costs) 

Qualified: 

Alternative proposed in bid transmittal 
letter—low bidder who accompanied 
bid with letter which specified particular 
make and model engine meeting condi- 
tions in invitation but which offered 
larger engine, if required, at increase in 
price should not have had bid rejected 
as qualified bid when equipment offered 
met advertised specifications 

Bidder’s quotation form contrary to stand- 
ard form—low bid accompanied by 
bidder’s own quotation form containing 
provisions which, contrary to standard 
Govt. contract form, limit bidder’s 
liability in event of delay or failure to 
perform, require bidder’s consent for 
cancellation, and restrict right of Govt. 
to protect itself, should be rejected as 
nonresponsive regardless of bidder’s 
intent to comply with advertised 
conditions and specifications 

Escalation clause—although condition in 
low bid, which stipulated number of 
certain items to be furnished and pro- 
vided for price adjustment in event that 
@ greater or smaller number were re- 
quired, constituted price qualification 
in nature of escalation clause, such 
condition should not have been basis for 
rejection of bid unless there was admin- 
istrative determination that there was 
rea] and not merely abstract, theoretical 


possibility that number of excess items 

could have made price more than under 

next acceptable bid 

Improvements proposed by bidder : 
Statement included with bid to effect 

that certain improvements over 
specifications can be provided does 
not qualify bid which was other- 
wise responsive to terms and condi- 
tions of invitation 

(See also, Contracts, specifications, 
furnishing more than contract re 
quirements) 

Modification after opening—low bidder's 
offer, after bid opening, to supply 
equipment of different design to meet 
specifications at no additional cost would 
not make original bid responsive to 
invitation and consideration would be 
contrary to open, competitive bidding 
on public contracts 

Overtime costs—subcontract bid which 
was submitted in response to invitation 
contemplating performance of some 
work outside of norma] working hours 
but which specified that all work would 
be performed during normal working 
hours without any provision for extra 
premium time costs for overtime is 
qualified bid which may not be con- 
sidered for award 

State approval of rates—low bid for trans- 
portation and accessorial services relative 
to storage of household effects which 
quoted firm prices as required by invita- 
tion but provided that quotations on 
intrastate shipments were conditioned 
on approval of State Public Service 
Comm. properly was rejected as un- 
responsive to terms of invitation 

Statements also implicit in award: 

Extra cost of passenger car equipment to 
be used in police work must be charged 
against statutory motor vehicle pur- 
chase price limitation in 5 U. 8. C. 
78 (c) (1) and act of June 13, 1956, 
5 U. 8. C. 78a-1, but cost of equipment 
for radio noise suppression, which af- 
fects only the operation of police radio, 
does not have to be included in pur- 
chase price limitation 

Inclusion of statement in automobile 
procurement bid that procurement of 
accessories is legal and that cost of 
accessories is not to be included in 
Statutory motor vehicle purchase 
price limitation has the same effect as 
is implicit in award for vehicles and 
accessories and, therefore, such state- 
ment does not qualify offer 

Subsequent agreement to conform to in- 
vitation—bidder who voluntarily aug- 
ments bid with drawings which contain 
material deviations from specifications 
may not be given opportunity after bids 
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BIDS—Continued Page| BONDS: 


Qualified—Continued 
are opened to clarify reasonable doubt 
concerning intention to furnish equip- 
ment meeting requirements nor may 
deviations which go to substance of bid 
be waived as mere informalities 

Tentative price—bid which specified tenta- 
tive price subject to subsequent submis- 
sion of telegraphic modification, which 

* was sent too late for receipt prior to 
opening, is qualified bid and neither 
telegraphic modification nor modifica- 
tion which was telephoned prior to 
opening may make bid effective 

Qualified products. (See Contracts, specifi- 
cations, qualified products.) 

Sales. (See Sales, bids.) 

Specification. (See Contracts, specifications) 

Subcontracts: 

Applicability of direct procurement rules— 
although in solicitation of subcontract 
bids by prime contractor there is no 
statutory requirement that all qualified 
bidders should be given equal oppor- 
tunity to compete and that U. S. derive 
benefits to be expected from open com- 
petition, where solicitation ts required 
by procuring agency and award of sub- 
contract is subject to approval by Govt. 
representative, evaluation of bids based 
on same factors which would be for con- 
sideration in direct procurement is 
justified 

Contracting officer responsibility—specifi- 
cations which require subcontractors to 
perform work of relocating equipment in 
prime contractor’s plant at such times 
as will not interfere with work but which 
does not give bidders any criteria with 
respect to amount of work to be per- 
formed outside norma! working hours are 
not sufficiently definite to enable bidders 
to accurately compute bid prices and 
contracting officer would not be justified 
in approving subcontract which would 
bind Govt. to pay bid price to prime 
contractor, therefore all bids should be 
rejected and work readvertised 

Time extension for submission—bidder 
supplying item under existing contracts— 
an administrative denial of request for 
ten-day extension of time in which to 
submit bid for item presently being 
manufactured by bidder under existing 

Govt. contracts does not afford bidder basis 

for valid objection 

Unsigned—bid bond overcoming defi- 
ciency—acceptance of low bid, which bore 
only bidder’s typewritten signature but 
which was accompanied by properly exe- 
cuted bid bond fully identifying bid, 
vested in Govt. right to receive perform- 
ance in accordance with terms of bid_..... 


Bid—failure to furnish. (See Contracts, 
specifications, failure to furnish some- 
thing required, bid bond) 

Forfeiture—on breach of departure bond 
which was posted on behalf of nonimmi- 
grant alien, surety who, by power of at- 
torney, agreed that U. 8S. Treasury bond 
furnished as collateral could be converted 
and applied by Attorney General in 
satisfaction of any damages in effect made 
voluntary payment and, under rule 
that money voluntarily paid cannot be 
recovered, such collateral may not be re- 
funded even though alien was subse- 
quently admitted to permanent residence 
in U. S. retroactively to date preceding 
breach of bond 

Performance: 

Forfeiture—contractor who could have 
foreseen that delayed or unfavorable 
administrative determination of vessel 
costs for mortgage and loan insurance 
would affect financing plans, incident 
to conditional award of long-term char- 
ter of two tankers, may not be excused 
for failure to submit firm commitment 
documents required by cash bond and 
failure to furnish documents justifies 
forfeiture of bond 

Surety—acceptability—determination by 
contracting officer that surety not on 
Treasury list of authorized sureties is 
acceptable surety on performance and 
payment bonds furnished by low bidder 
for highway construction project to be 
performed in foreign country satisfies 
requirements of invitation for ‘good 
and sufficient” sureties and overcomes 
instruction on Govt. bond forms to 
effect that acceptuble surety is any 
corporation appearing on Treasury 
GE eS SS tastnsevctdvaves 


BRIDGES: 


(See Roads, Trails and Bridges) 


BUY AMERICAN ACT: 


Bid evaluation. (See Bids, Buy Arerican 
Act) 

Violations—debarment. (See Bidders, de- 
barment, Buy American Act violations) 


CIVIL AERONAUTICS BOARD: 


Consulting firm hire—negotiated contract 
with consulting firm to furnish Govt. inde- 
pendent domestic air carrier rate informa- 
tion may be executed by Civil Acronauties 
Board in accordance with specific avail- 
ability of appropriations for expenses of 
procurement of expert and consultant 
services pursuant to see. 15 of Administra- 
tive Expenses Act of 1940, and provided 
there is determination that services are 
essential to funetions of Board and in 
public interest _. 


CIVIL SERVICE COMMISSION: 


Jurisdiction—restoration of nonveteran im- 
properly demoted—demotion of non- 
veteran employee with competitive status 
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SERVICE 

Continued 
from classified position and subsequent 
restoration action recommended by CSC, 
on basis that demotion was procedurally 
defective for failure to comply with notice 
requirements of CSC Reg. 9.102 (a) (1), 
does not make demotion “dismissal or re- 
moval” within meaning of back pay sta- 
tutes, 5 U. S. C. 652 (b) (1); and in absence 
of any statute giving such corrective action 
recommendations of CSC mandatory ef- 
fect, employee is not entitled to back pay 
for period of demotion 


CLAIMS: 


Administrative settiement—amounts due 
separated, etc., employees—retirement de- 
ductions from lump-sum leave payments— 
retirement annuity deductions made from 
lump-sum leave payments on final separa- 
tion of mandatorily retired employees and 
which are payable, pursuant to sec. 13 (b) 
of Civil Service Retirement Act, to all 
former employees who were separated be- 
tween Dec. 15, 1953, and Oct. 1, 1956, may 
be paid by administrative agencies with- 
out submission of formal claim by indi- 
vidual, provided current addresses are 
ascertained before issuance and delivery of 
GROERE... ncccocccececessessesasenscessssese 

Assignments: 

Contracts: 

Set-off. (See Set-off, contract payments, 
assignments.) 
Validity of assignment: 

Approval delay—contract assignment 
which was conditioned on approval 
by Govt. but which was not ap- 
proved until more than month after 
assignee had given notice that he 
wished to withdraw from arrange- 
ment does not establish privity of 
contract between Govt. and assignee 
so that Govt. can recover excess costs 
for purchases from another source... 

Assignment by operation of law— 
court order which designates third 
party, not a bank, trust company or 
financing institution, to collect a- 
mounts due under Govt. contract ef- 
fects valid assignment by operation of 
law, and compliance with attestation 
requirements applicable to volun- 
tary assignments prescribed in sec. 
3477, R. S., 31 U. S. C. 203, is not 
ET isccrianiinenuihamnionmctnatigein 

Trust funds to secure loans—although 
pension trust which is used to pur 
chase and hold security of Govt. 
contractor who assigns his lease-pur- 
chase contract to bank es trustee may 
not be regarded as financing institu- 
tion under Assignment of Claims Act 
of 1940, validity of assignment is not 
impaired by fact that indebtedness 
secured by assignment represents 

trust funds, provided legal title to 
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COM MISSION— Page | CLAIMS—Continued 


Assignments—Continued 
Contracts—Continued 
Validity of assignment—Continued 
and control over such funds are vested 
in bank or trust company........... 
Correction—limitation of $10—claims against 
U. 8. which involve minor errors of com- 
putation or extension not in excess of $10 
may be adjusted upward or downward by 
administrative officers without having 
claim amended by claimant. 9 Comp. 
Gen. 251, 22 id. 304, modified............. 
Court decision effect. (See Courts, deci- 
sions, acceptance as precedent by General 
Accounting Office; also, Courts, decisions, 
claims subsequent to judgment) 


COAST AND GEODETIC SURVEY: 


Commissioned personne! : 
Retired officers recalled to active duty: 
Honorary retired rank : 

Assimilation provisions in act of May 
18, 1920, which authorized same re- 
tired list advancements for combat 
commendation for Coast and Geo- 
detic Survey officers as are allowed 
for Navy officers, were nullified by 
special legislation enacted on June 6, 
1942, for retired Coast and Geodetic 
Survey officers, and, consequently, 
10 U. 8. C. 6483, authorizing recall of 
retired Naval officers at rank to 
which advanced on retired list, is not 
applicable to Coast and Geodetic 
en 

Retired Coast and Geodetic Survey 
officers who, after advancement on 
retired list for combat commendation 
pursuant to act of June 6, 1942, are 
recalled to active duty and subse- 
quently released to inactive duty 
status on retired list, are entitled to 
have retired pay computed on rank 
held at time of retirement and not on 
honorary higher grade held on re- 
tired list under 1942 act............. 

Retired Coast and Geodetic Survey 
officers who are advanced on retired 
list by reason of combat commenda- 
tion to rank of captain or below, and 
who are recalled to active duty, are 
not required to be recalled in higher 
honorary rank held on retired list 
and are only entitled to active duty 
pay and allowances of rank in 
which serving while on active duty.. 


COLLECTIONS: 


Accounting, disposition, etc.: 

Fees for services to public. 

services to public) 

Fines imposed by courts. 

fines, disposition) 

Ship’s service stores—Maritime. (Se 
Maritime Matters, maritime service, 
ship’s service stores, profits for chapel 
acquisition) 


(See Fees, 


(See Courts, 
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COMMERCE DEPARTMENT: 
National Bureau of Standards: 
Acceptance of travel expenses from private 


Page | COMPENSATION —Continued 
Double—Continued 
Concurrent military retired and civilian 


sources. (See Donations, acceptance, 
Bureau of Standards) 

Research facilities accessible to colleges— 
use of reseurch facilities of National 
Bureau of Standards by graduate and 
faculty scientists of recocnized institu- 
tions of higher learning {ts permissible 
under authority of act of Mar. 3, 1901, 
®@ U. 8. C. 91, which makes facilities 
for research in Govt. departments 
accessible to scientific investigators, 
students and graduates of institutions 
of learning, provided conditions protect- 
ing Govt's. rights and limiting its 
liability are observed under cooperative 
program..........- 


COMPENSATION: 
Additional: 


From sources other than United States— 
Rockefeller, etc.. award recipients— 
although Defenxe Dept. employee who 
receives Rockefeller Public Service 
Award ts prohibited by 18 U. 8. C. 
1914 from receiving expenses (tuition, 
fees, professional materials, travel and 
living expenses) under grant, the au- 
thority in Defense Dept. appropriation 
acts for training civilian employees 
permits payment of compensation and 
expenses, including tuition, during 
employee's period of study abroad.... 

Travel, per diem and salary for temporary 
employees—seusonal employment con- 
tracts which provide for payment of 
transportation expenses and per diem 
in lieu of subsistence in addition to 
salaries for temporary employees en- 
gaged on road construction projects in 
sparsely populated, mountainous areas 
are unauthorized and should be revised 
to provide only for payment of com- 
Pensation 

Conversion from classified to wage board 

positions. (See Compensation, wage board 

employees, conversion from classified 

Positions) 

Demotions— procedural defects as entitling 

employee to backpay—nonveteran. (See 

Compensation, removals, suspensions, 

etc., procedural defects, demotion of non- 

veteran employee) 


Double: 


Concurrent military retired and civilian 
service pay: 

Consuliant on full-time basis—week- 
ends and holidays—retired Naval 
officer who is employed as temporary 
consultant on tull-time five-day-week 
basis is not considered in honpay 
status on Saturdays and Sundays so 
as to be entitled to receive retired pay; 
however, in absence of provision in 
civilian employment contract author- 
izing compensation for holidays on 


service pay —Continued 
which no work is performed, officer is 
considered in nonpay status on holiday 
nonworkdays falling within work- 
week. Monday through Friday, and 
is entitled to receive retired pay...... 

Consultant on ‘‘when-actually-em- 
ployed” basis-—amount received y. 
yearly aggregate—retired military of- 
ficer, who is employed as consultant 
on “when-actually employed” busis 
under civilian contract, which limits 
hours or days of employment so that 
total amount of retired pay, plus 
civilian compensation which possibly 
could be paid during year, does not 
exceed prescribed statutory limitation 
of $10,000 a year, 5 U. 8. C. Sa (b), is 
not subject to dual compensation 
limitation, even though civilian com- 
pensation computed on full-time 
yeaily basis would exceed maximum 
limitation .......... ‘ : 

Enlisted members advanced on retired 

list to commissioned rank: 

Panama Canal employees: 

Retired enlisted man of Regular Air 
Force who has been advanced on 
retired list to commissioned rank, 
and who holds civilian position 
with Canal Zone Govt., comes 
within purview of dual compen 
sation exemption in Canal Zone 
Code and is not subject to dual 
compensation restrictions in Econ- 
omy Act of 1932,5U.8.C 59a, and, 
therefore, employee may receive 
retired pay and civilian compensa- 
tion.... 

Retired enlisted man of Regular 
Air Force who has been advanced 
on retired list to commissioned 
rank, and who holds civilian 
position with Canal Zone Govt., 
is person in military service under 
dual compensation provisions of 
sec, 82 (a) of Title 2 of Canal Zone 
Code and comes within purview 
of salary deduction exemptions 
in sec. 82 (a) (1) of Canal Zone 
Code applicable to enlisted mem- 
DOs ci talsisdienstchdlndniteos 

Enlisted members placed on retired list 
in temporary commissioned grade— 
date for refunds—retired enlisted 
members of Fleet Reserve and Flect 
Marine Corps Reserve who were held 
to have been retired in temporary 
commissioned grades retroactively 
effective to Sept. 1, 1955, pursuant to 
sec. 2 (a) of act of Aug. 9, 1955, are, if 
holding position in Govt., subject to 
dual office prohibition but are not re- 
quired to make dual compensation 
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Concurrent military retired and civilian 
service pay—Continued 
refunds under 5 U. 8. C. 59 (a) for 
periods prior to May 23, 1956, date of 
decision 35 C. G. 657, or date of action 
effecting appointment to commis- 
sioned grade on retired list, whichever 
ini acectctbclievemsiincthbinnsioree 
Hourly basis employment—N avy officer 
who is retired for length of service 
under 34 U. 8. C. 410b and who is 
employed by Navy Dept. as wharf- 
builder with compensation fixed on 
hourly basis holds two offices within 
meaning of prohibition in 5 U. 8. C. 
62, and, inasmuch as retired pay and 
civilian compensation exceed $2,500 a 
year limitation, salary received from 
civilian employment must be re- 
Nonappropriated fund positions—al- 
though retired officers of Armed 
Forces who are employed by non- 
appropriated fund activities, such as 
post exchanges, officers’ mess, and 
employees’ cooperative associations, 
do not hold “office” within meaning 
of dual office holding prohibition in 
act of July 31, 1894, 5 U. 8. C. 62, they 
do hold office or position under Fed- 
eral Govt. as that term is used in dual 
compensation prohibition of Economy 
Act of 1932, 5 U. 8. C. 59 (a), which 
precludes receipt of retired pay and 
civilian compensation in excess of 
maximum fixed therein............-- 
Postal substitutes—substitute postal 
clerks or carriers who are appointed 
to either temporary or carcer posi- 
tions, paid at hourly rates for services 
rendered, and employed on irregular 
hourly schedules may not be regarded 
as holding “office” within dual office 
prohibition in 5 U. S. C. 62, and, 
therefore, retired Army officer who 
has been retired for length of service 
rather than disability may be ap- 
pointed as substitute postal clerk or 
carrier to either temporary or career 
position without violating dual office 
des Oiiccncunbbeothsedone 
Public Health Service officers—mem- 
bers of commissioned corps of Public 
Health Service who are receiving re- 
tired pay, which amounts to $2,500 or 
more a year, are prohibited by act of 
July 31, 1894, 5 U. 8. C. 62, from hold- 
ing any office or position under Federal 
Govt. to which compensation at- 
taches; and the exemption relating to 
members of Army, Navy, Air Force, 
Marine Corps, or Coast Guard who 
are retired for physical disability is 
not applicable to officers in Public 
Health Service 
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Double—Continued 
Concurrent military retired and civilian 


service pay —Continued 
Refunds—individual with permanent 
enlisted status in Navy who is retired 
as officer under 34 U. 8. C. 410b and 
who by reason of civilian employment 
is determined to have held two offices 

contrary to prohibition in 5 U. 8. C. 62 

is required to refund net amount of 

civilian compensation received after 

May 22, 1956, date of decision of 

Comptroller General (35 Comp. Gen. 

657) in which it was held that enlisted 

men retired in officer status were sub- 

ject to dual officer prohibition... ..... 
Reserve commissioned officer retired 
status—a member of uniformed serv- 
ices who is eligible for voluntary 
retirement as Regular warrant officer 
or as Reserve commissioned officer and 
who retires as Reserve commissioned 
officer does not hold “‘office” by reason 

of retired status in view of sec. 29 (d) 

of act of Aug. 10, 1956, 70A Stat. 632, 

5 U. 8. C. 30r, and, therefore, member 

is exempt from dual office restrictions 

in act of July 31, 1894, 5 U. 8. C. 62... 

Reserve membership: 

All retired reservists—Federal civilian 
officers and employees who have 
been or may be granted retired pay 
and who, prior to Jan. 1, 1953, were 
members of Officers’ Reserve Corps 
or National Guard or who, after that 
date, were members of any of Re- 
serve components, during period 
covered by payment, may receive 
retroactive and prospective military 
retired pay in addition to civilian 
compensation in accordance with 
precedent in Tanner v. U. S., 129 
C. Cls. 792, which excluded such 
reservists from dual compensation 
statutes. 35 Comp. Gen. 497, modi- 

Panama Canal employees—Canal 
Zone Govt. employee who is also 
commissioned officer not on active 
duty in Air Force Reserve is not 
considered to be in military service 
within purview of dual compensa- 
tion provisions of Canal Zone Code-_. 

State-Federal employees: 

Decision that Dept. of Agriculture 
cooperative employees (paid by 
states) hold positions under U. 8. 
Govt. within meaning of dual com- 
pensation limitations of sec. 212 of 
Economy Act of June 30, 1932, 5 
U. 8. OC. 59a, is tantamount to 
changed construction of law and, 
therefore, will not be given retroac- 
tive application 
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COMPENSATION —Continued 
Double—Continued 
Concurrent military retired and civilian 
service pay—Continued 
State-Federal employees—Continued 

Retired Naval Reserve officer who is 
appointed by Dept. of Agriculture 
to civilian (cooperative) position in 
Extension Service at state univer- 
sity, where he performs Federal 
functions and is supervised by Fed- 
eral official, holds civilian office or 
position under U. 8. Govt. within 
meaning of dual compensation lim- 
itations in sec. 212 of Economy Act 
of June 30, 1932,5 U 8. C. 59a, even 
though civilian salary is paid from 
State or non-Federal funds -~....... 

Veterans benefits in lieu of waived re- 
tired pay—retired commissioned officer 
who executes waiver of retired pay 
pursuant to 38 U. 8. C. 504 in order to 
receive veterans disability compen- 
sation, which is not considered retired 
pay, has in effect reduced legally au- 
thorized retired pay by amount of 
veterans compensation, and, therefore, 
amount formerly withheld from re- 
tired pay to prevent combined retired 
pay and compensation from civilian 
position from exceeding $10,000 double 

compensation limitation, 5 U. 8. C. 

59a, may be paid to officer from effec- 

tive date of waiver so lone as combined 
retired pay and civilian compensation 
do not exceed $10,000. ................ 

Warrant officers’ retired status: 

A member of uniformed services who 
is eligible for voluntary retirement 
as regular warrant officer or as Re- 
serve commissioned officer and who 
retires as Regular warrant officer 
with retired pay of $2,500 a year or 
more is prohibited by act of July 31, 
1894, 5 U. S. C. 62, from accepting 
civilian office in Federal Govt_._... 

A member of uniformed services who 
is eligible for voluntary retirement 
as Regular warrant officer or as Re- 
serve commissioned officer and who 
retires as Regular warrant officer 
with retired pay less than $2,500 a 
year holds “office” on retired list, 
and, therefore, member, while on re- 
tired list, is barred by dual office act 
of July 31, 1894, 5 U. 8. C. 62, from 
holding civilian Federal office with 
compensation of $2,500 or more a year. 

Holidays—retired military officer as con- 
sultant. (See Compensation, double, 
concurrent military retired and civilian 
service pay, consultant on full-time basis, 
weckends and holidays) 

Increases: 

Executives—Chief Commissioner of Indian 

Claims Comm., which includes two 

other commissioners, is not precluded by 
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Increases— Continued 
reason of insertion of figure (3) in sec. 
106 (c) of Federal Executive Pay Act of 
1956, fixing salary for Indian Claims 
Commissioners at $18,000 per year, from 
receiving $500 a year additional compen- 
sation for head of each commission as 
prescribed in sec. 108.................. 

Panama Canal employees. (See Compen- 
sation, Panama Canal employees, over- 
time, increases) 

Retroactive— wage board employees. (See 
Compensation, wage board employees, 
conversion from classified positions, ret- 
roactive salary increase) 

Jury duty—part-time employees—part-time 
permanent Federal employee who is called 
for jury service in U. 8. court may receive 
compensation of his position, and for any 
hours of jury service which do not conflict 
with his regular tour of duty and for which 
he is not entitled to court leave, employee 
may receive jury fee. ..................... 

Lump-sum leave payments. (See Leaves of 
Absence, lump-sum payments) 

Night work: 

Holidays in paid leave periods—night 
differential which is payable to em- 
ployees for regularly scheduled night 
work, pursuant to 5 U. S. C. 921, should 
be included in compensation for holidays 
with pay occurring within periods of 
QU TRING Rc dicidininiibneudbttbiins 

Leave periods of eight or more hours— 

payment for less than eight hours— 

authority in 5 U.S.C. 921 for continu- 
ance of night differential during 
periods of leave with pay, only when 
leave totals less than eight hours, pre- 
cludes payment of night differential for 
any period less than eight hours when 
aggregate leave during pay period is 
eight or more hours................... 

Regularly scheduled night duty—regu- 
larly scheduled work which falls between 
6:00 p. m. and 6:00 a. m. for payment of 
night differential is work which is 
scheduled in advance by proper admin- 
istrative authority and continues for 
minimum of two consecutive weeks; 
and although night work does not have 
to be scheduled for each day of work- 
week, it must be scheduled on at least 
one day of each of two or more work- 

Wage board employees. (See Compensa- 
tion, wage board employees) 

Overtime: 

Experts and consultants. (See Experts 
and Consultants, overtime) 

Inspectional service employees: 

Foreign stations: 

Immigration inspection stations es- 
tablished outside continental U. 8. 
may not be designated as “ports of 
entry,” which term is defined as 
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COMPENSATION —Continued 
Overtime—Continued 


Inspection service employees—Continued 
Foreign stations— Continued 
places within continental U. 8. 
for arrival] of goods and persons from 
foreign countries, and, therefore, 
exception in sec. 2 of act of March 2, 
1931, 5 U. S. C. 342d, which relieves 
scheduled carriers from payment for 
overtime services performed at 
designated “ports of entry,” does 
not relieve them from payment of 
overtime for services performed at 
Eee eae eee 
Inspection services performed by 
employees of Immigration and 
Naturalization Service at offices 
in foreign countries other than 
Canada and Mexico may not be 
regarded as services performed in 
connection with examination of 
passengers arriving in U. 8. from 
foreign port for which overtime 
compensation is authorized by act 
of March 2, 1931 (5 U. 8. C. 342c)_.. 
Panama Canal employees. (See Com- 
pensation, Panama Canal employees) 
Wage board employees. (See Compen- 
sation, wage board employees) 
Workweek of less than 40 hours—estab- 
lishment of workweek of less than 40 
hours for all Govt. Printing Office 
employees, whose wages are fixed pur- 
suant to Kiess Act, 44 U. 8. C. 40, and 
payment of overtime for any hours of 
work in excess of shorter workweek may 
be accomplished by Public Printer 
under said act 


Panama Canal employees: 
Overtime: 


Increases—employees of Canal Zone 
Govt. whose salaries are fixed in ac- 
cordance with classification rates as 
increased by Fedcral Employees Sal- 
ary Increase Act of 1955, plus 25% 
differential, may receive premium 
compensation computed on increased 
rates, provided aggregate compensa- 
tion does not exceed $14,800........... 

Limitation—for periods prior to Federal 
Employees Salary Increase Act of 1955, 
limitation on payment of premium 
compensation for employees of Canal 
Zone should be measured by maxi- 
mum scheduled classified rate of grade 
GS-15 for employees in U. 8., plus 25% 
Canal Zone differential............... 

Rate payable—to the extent that basic 
compensation of Canal Zone em- 
ployees is based on classified rates ap- 
plicable to employees in U. 8., premi- 
um compensation for employees of Canal 
Zone Govt. should be computed on 
that part of basic compensation which 
does not exceed minimum rate for 
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Panama Canal employees—Continued 
Overtime—Continued 
grade GS-9 in U. S., plus 25% Canal 
Zone differential....................-. 
Paydays—semimonthly—council of Eco- 
nomic Advisers as distinguished from 
chairman is considered head of agency, 
and, therefore, salary of each member is 
for computation on semimonthly basis as 
provided in 5 U. S. C. 84 for heads of de- 
partments and agencies who are exempt 
by 5 U.S. C. 902 from biweekly salary pro- 
visions in Classification Act of 1949 
Payments: 
Overpayments: 
Refunds: 

Compensation received by employee 
prior to demotion to former position 
when found physically unqualified 
for promotion may be retained under 
de facto rule, but employee is to be 
regarded as in de jure status during 
period he received compensation at 
higher rate than he had previously 
received in lower position on basis of 
erroneous promotion, and such ex- 
cess compensation must be refunded. 

Korean veterans who, after discharge, 
were given probational appoint- 
ments in postal service at rates of 
compensation based on grade and 
eompensation of lower ranking eli- 
gibles who, prior to probational 
appointments, had rendered tem- 
porary postal service which is credit- 
able for promotion purposes, are 
required to refund overpayments 
resulting in receipt of greater com- 
pensation than that payable at time 
names were reached for probational 
SINS So oviikiccecnndiinnse os 

Retired enlisted members of Fleet 
Reserve and Fleet Marine Corps 
Reserve who were held to have been 
retired in temporary commissioned 
grades retroactively effective to 
Sept. 1, 1955, pursuant to sec. 2 (a) 
of act of Aug. 9, 1955, are, if holding 
position in Govt., subject to dual 
office prohibition but are not re- 
quired to make dual compensation 
refunds under 5 U. 8. C. 59 (a) for 
periods prior to May 23, 1956, date 
of decision 35 C. G. 657, or date of 
action effecting appointment to com- 
missioned grade on retired list, 
whichever is later................... 

Periodic step-increases— waiting period com- 
mencement—reassignment to position hav- 
ing higher minimum rate—employee who, 
by reason of reassignment to different 
position in same general schedule grade 
for which higher minimum rate has been 
established by CSC under sec. 803 of 
Classification Act of 1949, receives an in- 
crease in compensation of more than one 
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are changed to lower levels by reason 
of reevaluation of postal receipts, 
temporary postmaster should be 


427142 O—57——56 


Promotions—erroneous conversion correc- 


tion—postal conversion correction ac- 
tions which are made after Feb. 1, 1956, 


COMPENSATION —Continued Page | COMPENSATION —Continued Page 
step is not to be regarded as having re- Postal service—Continued 
ceived equivalent increase in compensa- Postmasters—Continucd 
tion for commencement of new period for Changes based on postal receipis— Con 
periodic within-grade advancement....... 395 constructively assigned to step 1 of 
Postal service: lower level in accordance with see, 
Appointments at rates above first salary 503 of Postal Field Service Compen- 
step—positions not in regional or dietrict sation Act of 1955, and salary rate 
offices—term regional or district office fixed in accordance with see, A.4.a 
as used in sec. 501 of Postal Field Service of compensation regulations issued 
Compensation Act of 1955 relating to by Post Office Dept.........-...... 747 
initial salary rates is not used in tech- Salary savings provision in sec, 504 of 
nical sense as applying only to offices Postal Field Service Compensation 
operating under direction of Regional or Act of 1955 is inapplicable to basic 
District Manager but refers to regional salary changes required on July 1, 
as distinguished from local functions 1956, as result of reduction of post 
where handling of mail is involved, so office because of decreased receipts.. 747 
that employees with prior Federal em- Temporary postal employee who is 
ployment may be appointed to Post acting during vacancy of postmaster 
Office positions where handling of mail in fourth-class post office which is 
is not involved at rates higher than advanced to category $1,300-$1, 499.99 
entrance step of salary grade, B-127739, by reason of increased receipts 
July 2, 1956, unpublished decision, should be constructively assigned to 
an ctnnivcit> deetndecebivsitninin 208 entrance step of higher category on 
Automatic step-increases: July 1, 1956, and paid at lowest step 
Date to be commenced: . rate which is higher than basic 
Postal employces who are permitted salary at end of preceding fiscal year. 747 
by sec. 403 of Postal Field Service Erroneous conversion correction: 
Compensation Act of 1955 to retain Acting second class postmaster who, 
anniversary date established under as result of appeal of erroneous con- 
act of July 6, 1945, for automatic pro- version action after Feb 1, 1956, is 
motions, are entitled to initial step- determined to be entitled to higher 
increase under 1955 act at beginning rank may receive compensation of 
of pay period following completion higher rank from effective date of the 
of 52 weeks of service counted from corrective action at step he would 
date of last automatic promotion have received had he originally been 
Re ae 204 properly ranked, even through he 
Term ‘calendar weeks’’ in sec. 401 (a) constructively is assigned to lower 
of Postal Field Service Compensa- Se. de tiniahhehienminmeneeaiibabinns 747 
tion Act of 1955, which provides: for Acting second-class postmaster who 
automatic salary step-increases after was originally placed in level 8 but 
completion of 52 calendar weeks of who, on appeal after. Feb. 1, 1056, 
service, refers to beginning day of was reduced in rank to level 7, should 
week, and, therefore, Saturday, be assigned constructively to step 1 
which has been established as first of level 7 and receive prospectively 
day of pay period, may be used for higher of two rates between which 
computation of postal service under “saved rate” of compensation falls... 747 
OO Ti ceninatntiiieiien aiid 204 Salary adjustments— Postal Service reg- 
Post masters: ulation which would require salaries 
Changes based on postal receipts: of . acting postmasters, who held 
Acting second-class postmaster who temporary appointments on Dec. 3, 
was properly converted construc- 1955, effective date of Postal Field 
tively to step 1 of level 7 and paid at Service Compensation Act of 1955, to 
adjusted step rate of $5,150 and who be adjusted to higher step under sec. 
is assigned to post office which, as 304 of act, at time of appointments as 
result of changes in postal receipts, postmasters, is in error; however, 
is raised to level 8 should be pro- salary adjustments for such acting 
moted effective July 1, 1956—begin- postmasters should be made retro- 
ning of fiscal year—to level 8 at basic actively as of Dec. 3, 1955, and on 
salary rate of $5,570, lowest step appointment as postmasters are en- 
which would exceed level 7 adjusted titled to step-increases for completion 
rate by amount not less than $360 of 52 weeks of service and to retain any 
IGT. wsictsmnenaaennemananiation 747 partial credit toward additional stcp- 
In case acting second-class postmasters a 232 
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Postal service—Continned 


and which involve either reallocation of 
position to higher salary level or adjust- 
ment of postal employee incumbent's 
basic salary to higher step are not to be 
regarded as promotions within meaning 
of sec. 502 (a) of Postal Field Service 


Retired military officers serving as sub- 
stitutes. (See Compensation, double, 
concurrent military retired and civilian 
service pay, postal substitutes.) 
Supervisory assignments: 

Postal employee who is qualified by 
reason of high r level service during 
45-day absence of supervisor on sick 
leave and who again relieves super- 
visor for additional five days while 
supervisor is absent on compensatory 
time is not entitled to increased pay, 
regardless of number of days served 


Postal service employee who performs 
service in relief capacity for any 
supervisor who is granted compensa- 
tory time is not entitled to additional 
salary for such assignment regardless 
of whether supervisor is his own 
personal supervisor or another_....... 

Temporary employees: 

Entrance salary step restriction—en- 
trance salary step restriction for tem- 
porary postal employees in sec. 503 of 
Postal Field Service Compensation 
Act of 1955 is applicable to temporary 
employees who were on rolls on Dec. 2, 
1955—day prior to effective date of 
act—however, restriction should not 
be construed to defeat employee’s 
entitlement to salary savings provision 
of sec. 504 and conversion require- 
ments of sec. 304 (b) of act. 36 Comp. 


Erroneous conversion correction— Postal 
employees who were on rolls on Dec. 3, 
1955—effective date of Postal Ficld 
Service Compensation Act of 1955— 
and who have appealed incorrect posi- 
tion conversion and salary adjustment 
actions prior to Feb. 1, 1956—terminal! 
date fixed by regulation for appeals— 
are entitled to have incorrect action 
changed retroactively; however, if 
employee’s appeal is initiated after 
Feb. 1, 1956, corrective action may 
only be effective prospectively. 36 
Comp. Gen. 232, modified............ 

Transportation service—saved compensa- 

tion—Postal Transportation Service em- 

ployees who had attained salary rates in 
excess of step 4 of level 5 on or before 

Dec. 3, 1955—effective date of Postal 

Field Service Compensation Act of 

1955—are entitled to salary savings pro- 

visions in sec. 504 and compensation 
adjustment provisions of sec. 304 of act... 


747 


747 


747 


747 


747 


Postal service—Continued 
Veteran eligibles: 


Overpayment retention—Korean vet- 
erans who, after discharge, were given 
probational appointments in postal 
service at rates of compensation based 
on grade and compensation of lower 
ranking eligibles who, prior to pro- 
bational appointments, had rendered 
temporary postal service which is 
creditable for promotion purposes, are 
required to refund overpayments re- 
sulting in receipt of greater compen- 
sation than that payable at time 
mames were reached for probational 


Probational appointments prior to act of 
July 16, 1953: 

Expressed extension of civil service 
eligibility benefits to Korean vet- 
erans who had been discharged 
more than 90 days prior to act of 
July 16, 1953, 5 U. 8. OC. 645c, per- 
mits application of act to those 
Korean veterans who had already 
received probational appointments 
to civilian positions prior to act__.. 

Korean veterans who had been given 
probational appointments prior to 
July 16, 1953, date of civil service 
eligibility benefit act, for persons 
who had lost opportunity for Fed- 
eral positions by reason of Korean 
military service, 5 U. 8. C. 645¢, 
may have appointments automati- 
cally converted to appointments in 
accordance with act without neces 
sity for timely filing of reapplication 
for restoration and reappointment 
to probationary position as required 
by 5 U. 8. C. 645d (a) (3). B-116740, 
Oct. 9, 1953, unpublished decision, 


Korean veterans who lost opportunity 
for probational appointments by 
reason of military service and who, 
following discharge, were given pro- 
bational appointments prior to 
July 16, 1953, date of civil service 
eligibility act, are entitled to bene- 
fits of act from date of their proba- 
tional appointments__.............. 

Postal employees who received pro- 
bational appointments prior to 
July 16, 1953, date of act extending 
civil service benefits to persons 
who had lost opportunity for pro- 
bational appointments by reason 
of Korean military setvice and who 
were considered to have received 
overpayments on account of salary 
adjustments retroactively effective 
to dates prior to act may be given 
refunds if overpayments have been 
previously collected, and, in those 
cases where recovery has not been 
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compensation received by employee 
prior to demotion to former position 
when found physically unqualified for 
promotion may be retained under de 
Jacto rule, but employee is to be regarded 
as in de jure status during period he re- 
ceived compensation at higher rate than 
he had previously received in lower posi- 
tion on basis of erroneous promotion, 
and such excess compensation must be 


Simultaneous salary changes—employees 


who are eligible for two salary changes 
effective on the same day may have the 
changes processed in the order which 
will give the employees the maximum 


Whitten Rider re.irictions—employee who 


was promoted in violation of minimum 
service requirements of Whitten Rider 
may not be regarded as in de facto status 
80 as to retain additional salary and, not- 
withstanding absence of fault on part of 
employee, is required to refund excess 


Erroneous promotions: 

Compensation received by employee 
prior to demotion to former position 
when found physically unqualified 
for promotion may be retained under 
de facto rule, but employee is to be 
regarded as in de jure status during 
period he received compensation at 
higher rate than he had previously 
received in lower position on basis of 
erroneous promotion, and such ex- 
cess compensation must be refunded. 

The maximum salary rate rule which 
permits employee who is demoted to 
be paid at any scheduled rate, which 
does not exceed highest previous rate 
received, is not applicable if previous 
rates or positions were not legally 
earned or attained by employee---- 

Postal Service., (See Compensation, 
Postal Service, appointments at rates 
above first salary step) 

Reassignment—same duties—employee 
who was reassigned from position of 
voucher examiner to payroll clerk for 
purpose of restoring highest salary rate 
previously attained in order to retain 
her services, but who continued to per- 
form only duties of voucher examiner, 
may not have reassignment considered 
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Presidential, recess) 
Reemployment—after retirement — experts 

and consultants. (See Experts and Con- 

sultants, reemployed civil service retirees) 
Removals, suspensions, etc.: 

Back pay: 

Foreign post differential inclusion— 
overseas employee who, after reassign- 
ment to position in U. 8. and subse- 
quent separation in reduction in force, 
was ordered restored to overseas posi- 
tion as result of appeal as preference 
eligible is not entitled to have foreign 
post differential included in back pay 
for separation period during which 
employee was absent from foreign 


Involuntary annual ‘leave and leave 
without pay—preference eligible em- 
ployee whose involuntary annual leave 
status and leave-without-pay status 
were found to be unjustified and un- 
warranted by administrative rein- 
statement to duty under 5 U. 8. C. 
652(b) is entitled to back pay for 
period, less amount received in pay- 
ment for annual leave and amounts 
earned through other employment, 
and to recredit of annual leave...... 

Deductions from back pay: 

Life insurance premiums—under back 
pay act of Aug. 24, 1912, as amended, 
5 U. 8. C. 652, which provides that 
employees are to be regarded as 
rendering service during periods of 
unjustified removals or suspensions 
from service, employees on reinstate- 
ment are regarded as having been 
covered by Federal Employees’ Group 
Life Insurance Act of 1954 during 
period of separation, and deduction of 
premiums from employce’s back pay 


Period considered as whole—employees 
who receive leave payments during 
periods of suspension from duty, under 
act of Aug. 26, 1950, 5 U. S. C. 22-1, are 
not considered in leave status during 
that part of period covered by leave 
payment, and back pay due employees 
on restoration to duty Is difference be- 
tween sum of retroactive compensation 
and any interim net earnings during 
whole period of suspension ........... 


COMPENSATION — Continued Page | COMPENSATION —Continued Page 
Postal service—Continued Rates—Continucd 
Veteran eligiblee— Continued Highest previous rate— 
Probatienal appointments prior to act of effective to be legally entitled to 
July 16, 1953—Continued additional salary authorized for re- 
made, no further collection action assignments by sec. 25.103(b)(1) of 
Sp RR cdececseciteeriencce 602 Federal Employees Pay Regs...... 798 
Premium. (See Compensation, overtime) Wage board employees. (See Compen- 
Promotions: sation, wage board employees) 
Erroneous—refund or retention of salary— Recess appointments. (See Appointments, 
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COMPENSATION —Continued 
Removals, suspensions, ete.—Continued 
Nonsensitive position restorations: 


Employce who was granted annual leave 


during security suspension or removal, 
under act of Aug. 26, 1950,5 U. 8. C. 
22-1, and who is determined to have 
held nonsensitive position in accord- 
ance with Supreme Court decision in 
Cole v. U S., 351 U. 8. 536, should not 
be penalized on restoration to duty for 
administrative error in application of 
1950 act, and, therefore, employee may 
be recredited with annual leave, pro- 
vided amount of salary received for 
period o! leave is deducted from back 
pay due employee and leave recredited 
does not cause employee's leave ac 
count to exceed statutory limitation. 
B-129528, November 2. 1956, modified 


Postal service cmployees who are re- 


stored to nonsensitive positions in ac- 
cordance with Supreme Court de- 
cision in Cole v Young, 351 U. 8. 536, 
which held that summary suspension 
and dismissal procedures of E O. No. 
10450 and of act of Aug. 26, 1950, could 
not be extended to employees in non- 
sensitive positions, are entitled to back 
pay computed pursuant to sec. 6 of act 
of Aug. 24, 1912, as amended, 5 U. 8. C 


Without return to duty—former em- 


ployees who are entitled to reinstate- 
ment because of improper removal 
from nonsensitive positions pursuant 
to act of Aug. 26, 1950,5 U.S. _C 22-1, 
but who would immediately resign, 
are entitled to back pay pursuant to 
sec. 6 (b) (1) or (2) of act of Aug. 24, 
1912, as amended, (5 U. 8. C. 652 (b) (1) 
or (2)), on official recording of their re- 
instatements without actual return to 


Procedural defects—demotion of non- 
veteran employee—demotion of non- 
veteran employee with competitive sta- 
tus from classified position and subse- 
quent restoration action recommended 
by CSC, on basis that demotion was 
procedurally defective for failure to comn- 
ply with notice requirements of CSC 


Reg. 9.102 (a) (1). does not make demo- 


tion “dismissal or removal” within 
meaning of back pay statutes,5 U.S C., 
652 (b) (1); and in absence of any statute 
giving such corrective action recom- 
mendations of SCS mandatory effect, 
employee is not entitled to back pay for 


period of demotion... ................. 


Wage board employees: 
Conversion from classified positions: 
Basic compensation: 


Night differential, post differential, 
and cost-of-living allowances which 
are saved by Civil Service regula- 
tions or by administrative action to 
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Wage board employees—Continued 


Conversion from classified positions—Con. 


Basic compensation—Continued 


employces whose positions are con- 
verted from Classification Act 
schedule to wage board schedule 
now are regarded as “basic compen- 
sation” rather than “additional com- 
pensation.” 34 Comp. Gen. 708, 
i ndibundlavcutéucbecausnse 
The hourly day rate saved to employee, 
whose position has been converted 
from classified schedule to prevailing 
Wage system, constitutes basic pay 
for that wage board shift, and night 
rate constitutes basic compensation 
for night shift; hence payroll! deduc- 
tions for retirement and insurance 
are to be based on employee's aggre- 
gate compensation, excluding over- 
time, for employee's regularly sched- 
uled tours of duty for each pay 


Night work: 


Employees whose positions have been 
converted from classified schedule to 
prevailing wage system are entitled 
to leave compensation computed in 
accordance with practice applicable 
to wage board employees and, there- 
fore, employee whose tour of duty 
falls between 6:00 p. m. and 6:00a m. 
is entitled to leave compensation at 
established night rate for position. . 

Night differential, post differential, 
and cost-of-living allowances, which 
are saved by Civil Service regula- 
tions or by administrative action to 
employees whose positions are con- 
verted from Classification Act sched- 
ule to wage board schedule, now are 
regarded as “basic compensation” 
rather than “additional compensa- 
tion.” 34 Comp. Gen. 708 modified 

Night differential which is saved by 
Civil Service regulations or by ad- 
ministrative action to employees 
whose positions are converted from 
Classification Act schedule to wage 
board schedule should be included in 
basic annual salary on which Federal 
employees’ share of cost of group life 
insurance is computed.............. 

Night differential which is saved by 
Civil Service regulations or by ad- 
ministrative action’ to employees 
whose positions are converted from 
Classification Act schedule to wage 
board schedule should be included 
in computation of retirement deduc- 
tions as well as overtime compensa- 
Roce sacckccencco sot. 

Under regulations of CSC, insurance 
deductions under Federal Em- 


ployees’ Group Life Insurance Act of 
1954 for wage board employees whose 


Page 


482 


482 











INDEX DIGEST 


COMPENSATION —Continued 
Wage board employees—C ontinued 
Conversion from classified positions—Con. 
Night work—Continued 
night rate is considered as basic 
compensation, and who work inter- 
mittently on tours of duty which 
include periods of night work of 
varying length and whose tours of 
duty (day and night) during year 
cannot be accurately projected, 
may be made upon basis of em- 
ployee’s day or night annual rate of 
compensation in effect at end of each 


Upon conversion of position from clas- 
sified schedule to prevailing wage 
system, position becomes one of 
“several trades and occupations,” and 
overtime should be computed in 
accordance with 5 U. 8S. C. 673c 
on saved basic rate of compensation 
so long as employee remains in con- 
verted position; however, fixing of 
night differential is for administra- 
tive determination.................-. 

Overtime: 

Night differential which is saved by 
Civil Service regulations or by ad- 
ministrative action to employees 
whose positions are converted from 
Classification Act schedule to wage 
board schedule should be included 
in computation of retirement deduc- 
tion as well as overtime compensa 
AR cis ceiinsenne<e> 

Upon conversion of position from clas- 
sified schedule to prevailing wage 
system, position becomes one of 
“several trades and occupations,” 
and overtime should be computed in 
accordance with 5 U. 8S. C. 673c 
on saved basic rate of compensation 
so long as employee remains in con- 
verted position; however, fixing of 
night differential is for administra- 
tive determination.................. 

Rate payable while on annual leave— 
employees whose positions have been 
converted from classified schedule to 
prevailing wage system are entitled 
to leave compensation computed in 
accordance with practice applicable to 
wage board employees and, therefore, 
employee whose tour of duty falls 
between 6:00 p. m. and 6:00 a. m. isen- 
titled to leave compensation at estab- 
lished night rate for position.........-. 

Retroactive salary increase: 

Air Force employees whose positions 
were converted from classified to 
prevailing wage system were en- 
titled by reason of saving provision 
in sec. 2 (c) of Federal Employees 
Salary Increase Act of 1955 to retro- 
active adjustment in compensation 
at rate not in excess of rate of prior 
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Wage board employees— Continued 

Conversion from classified positions—Con. 

Retroactive salary increase—C ontinued 
classified position as increased by 
1955 act, and any additional adjust- 
ments which were made pursuant 

to administrative regulation author- 
izing higher wage step rate in case 
classified rate falls between two wage 
step rates must be refunded-_......-. 

An administrative regulation which 
authorized establishment of higher 
wage rate for employees whose prior 
compensation upon conversion from 
classified to prevailing wage system 

fell between two wage rate steps and 
which was in effect at time of enact- 
ment of Federal Employees Salary 
Increase Act of 1955, expressly limit- 

ing basic compensation rates in such 
conversion cases, must be regarded 

as modified to conform to statute... 
Temporary assignment in higher grade— 
saved compensation—employees whose 
positions are converted from classified 
to prevailing wage system and who are 
temporarily assigned seasonal jobs at 
higher rates may retain saved-pay 
status under sec. 114 of act of Sept. 1, 
1954, so as to be entitled to saved-pay 
rates when returned to regular duties. 
Downgrading—advance notice require- 
ment—action of a subordinate officer in 
ordering immediate reduction in com- 
pensation of Naval Academy laundry 
employees based on correction of ratings 
without compliance with 30 days’ ad- 
vance notice requirement in regulations 
applicable to wage board employecs 
whose compensation is fixed pursuant to 
act of July 16, 1862, 34 U. S. C. 505, Is 
without legal force and effect and em- 
ployees may receive wages of their 
former ratings during premature reduc- 
OU RENE ccinsruictionianademinsernes 

Withholding— debt _liquidation—Federal 
taxes. (See Set-Off, compensation, etc., 
due civilian employees, taxes, delinquent 
Federal taxes) 

CONFERENCES: 

(See Mectings) 

CONGRESS: 

Members—printing and binding. (See 
Printing and Binding, prepayment, 
Members of Congress) 

CONSULTANTS AND EXPERTS: 

(See Experts and Consultants) 

CONTRACTING OFFICERS: 

Requests for advance decisions. (See Gen- 
eral Accounting Office, decisions, requests, 
advance, contracting and procurement 
officers) 

CONTRACTORS: 

Records—access by General Accounting 
Office. (See Records, contractors, exam- 
ination by General Accounting Office) 
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CONTRACTS: 

Amounts—indefinite—new procurement in 
lieu of exercise of option to increase 
amount—a determination by contracting 
officer to invite new bids rather than to 
exercise contract option, which reserves 
to Govt. right to increase procurement, is 
not subject to legal objection.............. 

Assignments. (See Claims, assignments, 
contracts) 

Awards: 
Cancellation: 


Where highest bid for purchase of Govt. 
surplus property sold under competi- 
tive bidding procedures was proper 
and timely received, but through ad- 
ministrative error award was made to 
second highest bidder. interests of 
U. 8., as well as duty of contracting 
officer to award such contracts to 
highest bidder, require cancellation of 
action and award to highest bidder... 

Debarred bidders. (See Bidders, debar- 
ment, erroneous award) 

Invalid invitation—mineral lease award 
which was not made.on basis of terms 
of offer, due to fact that subsequent 
to invitation regulation published in 
Federal Register eliminated minimum 
expenditure requirement from min- 
eral leases, should be canceled 


Small business concerns: 


Contractor who was awarded contract 
on basis of certificate of competency 
issued by Small Business Adm., after 
contracting agency had explained that 
article required was difficult to manu- 
facture and furnished its reasons for 
believing contractor incapable of pro- 
ducing article, may not be relicved of 
liability for excess costs incident to 
default under common-law principle 
of release due to unfair advantage ___-- 

Notwithstanding invitation for bids, 
which set aside portion of procurement 
for award to small business, provided 
that fair and reasonable price on por- 
tion reserved to small business would 
be limited to weighted average unit 
price of multiple awards made on un- 
reserved portion set aside, contracting 
officer, upon his certification that 
qualified small business bidders would 
not negotiate on reserved portions sct 
aside at price limited to weighted 
average, may make award on reserved 
portion set aside not in excess of next 
highest bid after last awarded bid on 
unreserved portion..........-...-.- . 

Costs to qualify products. (See Contracts, 
specifications, qualified products, 
costs) 


Buy American Act: 


Foreign Product removal: 

Debarment of contractor for violation 
of Buy American Act after he replaces 
foreign manufactured product used in 
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Buy American Act—Continued 
Foreign Product removal—Continued 


Govt. construction project with do- 
mestically-manufactured product is 
administrative matter, under 41 
U. 8. C. 10b (b); however, in view 
of apparent good faith of contractor, 
lack of knowledge that use of ma- 
terials was in violation of act, and lack 
of intent to increase profits by use of 
foreign product, no objection will be 


made to discontinuance of debarment 
PURE bcabcdectsbcccccascssccssce 

The use in construction project of foreign 
manufactured rigid insulation when 
domestically-manufactured product is 
available in sufficient commercial 
quantities and at cost not in excess of 
criteria establish in E. O. No. 10582, 
which implemented Buy American 
Act, 41 U. 8. C. 10a-d, constitutes 
violation of act and contract provisions 
requiring compliance with act; how- 
ever, in view of small amount and 
value of foreign product used as com- 
pared with cost of removal and re- 
placement, together with lack of bad 
faith of contractor, it is not necessary 
to require removal and replacement, 
and no objection will be made to dis- 
continuance of debarment action 
action against contractor_............. 

Damages —liquidated—re mission—equitable 
considerations—delay in completion of 
Govt. contract caused by contractor’s 
unsuccessful efforts to locate cheaper 
source of supply for one item of equipment 
does not contain elements of equity which 
would warrant remission of liquidated 
damages by Comptroller General under 
sec. 6 of Armed Services Procurement 
Act of 1947 

Default: 
Defective supplies, ete.—the rejection of 

patently defective materials after in- 
spection and acceptance by Govt. of 
materials of same quality and construc- 
tion is so disadvantageous to contractor 
as to warrant cancellation of excess 
costs incident to termination of con- 
eS ee ee 
Excess costs: 

Cancellation—the rejection of patently 
defective materials after inspection 
and acceptance by Govt. of materials 
of same quality and construction is 
so disadvantageous to contractor as to 
warrant cancellation of excess costs 
incident to termination of contract. 

Relief due to unfair advantage by Gov- 
ernment—contractor who was awarded 
contract on basis of certificate of 
competency issued by Smal) Business 
Adm., after contracting agency had 
explained that article required was 
difficult to manufacture and fur- 
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CONTRACTS — Continued 
Default— Continued 


Excess costs—Continued 
nished its reasons for believing con- 
tractor incapable of producing article, 
may not be relieved of liability for 
excess costs incident to default under 
common-law principle of release due 
to unfair advantage................... 
Procurement from anothcr source—delay 
pending dispute appeal—the award of 
contract for procurement of supplies 
from another source following termina- 
tion of original contract for default 
need not be deferred pending decision 
on contractor’s appeal from default 
termination action...................... 


Subsequent offer to perform—contractor, 


who was afforded every opportunity to 
perform but who did not offer to perform 
until after contract was terminated and 
replacement contract executed, is not 
entitled to have offer considered, and, 
under termination for default clause of 
contract, contractor is indebted to Govt. 
for difference in price between defaulted 
contract and replacement contract_..... 


Deliveries: 
Delivery provisions as being mandatory— 


provisions of contract, which require 
delivery in accordance with definite 
schedule, specify rights of Govt. in 
event contractor fails to adhere to sched- 
ule, and which permit extension of 
delivery schedule under certain cir- 
cumstances, can be given effect only if 
delivery provisions are regarded as 
mandatory rather than tentative, and, 
therefore, contractor who has failed to 
meet delivery schedule specified in con- 
tract is precluded from invoking escala- 
tion clause to obtain price increase on 
delayed deliverics.................-..... 

Inspection—private associations. (See 
Contracts, specifications, testing organ- 
ization approval.) 


Dtsputes—appeals—delay in procurement 
from another source—the award of con- 


tract for procurement of supplies from 
another source following termination of 
original contract for default need not be 
deferred pending decision on contractor’s 
appeal from default termination action - -. 


Escalation clause—delayed deliveries—pro- 


visions of contract, which require delivery 
in accordance with definite schedule, spec- 
ify rights of Govt. in event contractor 
fails to adhere to schedule, and which 
permit extension of deliyery schedule 
under certain circumstances, can be 
given effect only if delivery provisions are 
regarded as mandatory rather than tenta- 
tive, and, therefore, contractor who has 
failed to meet delivery schedule specified 
in contract is precluded from invoking 
escalation clause to obtain price increase 
on delayed deliveries... ................-.- 
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Inspection and testing. (See Contracts, 
tests) 
Labor stipulations: 
Davis-3acon Act: 
Minimum wage determinations: 

Erroneous determination as requiring 
modification—wage schedules re- 
quired to be included in Govt. con- 
tracts pursuant to Davis-Bacon Act, 

40 U. 8. C. 276a, are based on mini- 
mum wage rates determined by 
Secretary of Labor as wages prevail- 

ing in contract area, and, therefore, 
validity of contract which contained 
minimum wage schedule is not af- 
fected by subsequent determination 

by Secretary of Labor that wage 
schedule was incorrect, and revision 

of wage schedule does not justify 
reformation of contract ............- 
Restriction relevancy—stipulation in 
Davis-Bacon Act wage predetermi- 
nation which directs performance of 
work in accordance with locally pre- 
vailing practice which precludes use 

of equipment determined to be nec- 
essary or desirable by contracting 
agency is not relevant to wage deter- 
mination, and, therefore, its inclu- 
sion in wage determination and .in 
contract specifications is unauthor- 


Leases. (See Leases) 
Mistakes: 

Cancellation—the acceptance of bid after 
bidder had been afforded two opportuni- 
ties to verify bid and had unequivo- 
cally affirmed bid price consummated 
valid and binding contract which cannot 
be canceled on subsequent allegation of 


For errors prior to award. (See Bids, 
mistakes) 
Price adjustment: 

Acceptance of purchase order and de- 
livery as bar—signing of notice of 
acceptance of Govt. purchase order 
and delivery of material by contractor 
who, upon receipt of purchase order, 
promptly alleged that error in price 
had been made in quotation requested 
by Govt. do not constitute bar to 
favorable consideration of contractor’s 
claim for price increase ............... 

Bid based on smaller quantity—price ad- 
justment due contractor whose bid, 
based on four-ounce package rather 
than six-ounce package as specified in 
invitation, was accepted without 
verification, even though it was far out- 
side range of other bids, is limited to 
difference between low bid prorated on 
basis of four-ounce package and next 
low bid prorated on same basis, not- 
withstanding that Govt. sold product 
at higher original bid price..........-. 
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CONTRACTS— Continued 





Mistakes—C ontinued 

Price error after completion of delivery— 
contractor who effected complete de- 
livery without any objection or claim of 
mistake in price stated in purchase order 
is precluded, upon subsequent allegation 
of error, from receiving any amount in 
excess of price stated in purchase order. 

Verification prior to allegation of error: 
The acceptance of bid after bidder had 

been afforded two opportunities to 
verify bid and had unequivocally 
affirmed bid price consummated valid 
and binding contract which cannot be 
canceled on subsequent allegution of 
error 
Suspected error not indicated—hbidder 
who at request of contracting officer, 
merely confirmed tot | price in bid for 
furnishing bearings, because attention 
was not directed to packacing price 
which was approximately one-eighth 
of price quoted by one other bidder 
who submitted separate packaging 
quotation has not substantiated bid 
80 as to overcome doubt which should 
have been raised by wide discrepancy 
in packaging prices: and, accordingly, 
contract which was awarded after 
confirmation is not leeally enforceable 
and should be cance'ed and contractor 
relieved o! all liability 

Modification: 

Administrative determination to include 
previously disallowed items—miariner 
sales contracts which were executed at 
time when certain work items were ex- 
cluded from  construction-differential 
subsidy payments may not be modified 
to increase subsidy payments on basis 
of subsequent determination that items 
are properly for inclusion in determina- 

Conformance tv law and reguluiions— 
acreage reserve contracts which, due to 
haste in establishment of soil bank pro- 
gram, contain mistakes resulting in rates 
and payments less than those prescribed 
in regulations issued under Soil Bank 
Act may be reformed to provide rates 
and payments in accordance with regu- 
lations; however, coutracts which con- 
tain mistakes resulting in rates and pay- 
ments in excess of those in regulations 
may not be honored.................... 

Minimum wage revisions. (See Con- 
tracts, labor stipulations, Davis-Bacon 
Act, minimum wage determinations 
erroneous determination as requiring 
modification) 

Negotiation: 

National emergency authority—small pur- 
chases—administrative instruction to 
use national emergency negotiated pro- 
curement authority in 10 U. 8. C. 2304a 
(1), formerly sec. 2 (ce) (1), Armed Serv- 
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Negotiation—Continued 


ices Procurement Act of 1947, for pur 
chases in amounts from $1,000 to $2,500 
because of limitation of $1,000 in 10 
U. S. C. 2304a (3), should be rescinded 
in absence of statutory authority and in 
view of representations made to Com- 
mittce on Armed Services, House of 
Representatives concerning limited ex- 
tent to which emergency authority 
would be invoked and impropricty of 
using such authority to avoid adminis 
trative burden imposed by subpars. (2) 
through (16), sec. 2304 (a). Title 10 
lind batkt ouckiocodtenamebeces 
Small business concerns. (See Con- 
tracts, awards, small business concerns) 


Price —adjustment- -delays, etc., by Gov- 


ernment—clause which would provide for 
equitable adjustment to contractor for 
additional costs incurred by him on ac- 
count of unreasonable delays, interrup- 
tions, or suspensions, caused by Govt in 
its contractual capacity when contractor 
would not have been otherwise delayed, 
may be included in Govt. construction 
contracts 


Reformation. (Sec Contracts, modification) 
Sales. (See Sales) 
Specifications: 


Changes, revisions, etc. 
Publication in Federal Register in lieu 
of amendment. 

Mineral lease award which was not 
made on basis of terms of offer, due 
to fact that subsequent to invitation 
regulation published in Federal 
Register eliminated minimum ex- 
penditure requirement from mineral 
leases, should be canceled... ......-.. 

Publication in Federal Register of 
regulation which would affect num- 
ber of bidders likely to be interested 
in previously issued invitation and 
anticipated bid prices, without 
furnishing prospective bidders in- 
formation concerning regulation as 
amended term or condition of invi- 
tation, makes Govt’s. offer invalid 
and precludes award on basis of 
original invitation as revised by 
published regulation............... 

Conformability of articles offered 
Drafting of procurement specifications 
to reflect requirements of Govt. and 
factual evaluation of conformability 
of equipment offered by bidders are 
primarily the responsibility of ad- 
ministrative agency and, in absence 
of evidence which indicates that speec- 
ifications precluded all but successful 
bidder from meeting requirements, 
the specifications may not be regarded 
as restrictive of competition 
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CONTRACTS — Continued Page | CONTRACTS—Continued Page 
Specifications— Continued Specifications—Continued 
Conformability of equipment, etc. offered: Deviations—Continued 


Ad ministrative determination conclusive- 
ness—where administrative finding 
indicates that certain equipment has 
nontoxic effect on personnel as re- 
quired by procurement specifications 
and protesting bidder contends that it 
is impossible to supply nontoxic equip- 
ment, matter is question of fact, and, 
in absence of clear and convincing evi- 


Drawings voluntarily submitted—bidder 
who voluntarily augments bids with 
drawings which contain material de- 
viations from specifications may not 
be given opportunity after bids are 
opened to clarify reasonable doubt 
concerning intention to furnish equip- 
ment meeting requirements nor may 
deviations which go to substance of 


dence to contrary, administrative find- bid be waived as mere informalities .. 705 
ings must be accepted. ............-.. 809 Failure to include all work—action of 

Minimum responsive bid v. superior— gencral contractors, under cost-plus-a- 
equipment which does not meet ad- fixed-fee prime contract with Atomic 
vertised specifications but which is Energy Comm., in rejecting subcon- 
superior in certain respects to equip- tractor’s bid for failure to include in- 
ment conforming to minimum require- Stallation of certain structural sup- 
ments may not be considered in deter- ports, which were required by specifi- 
mining award so long as equipment cations and which were included in 
offered by responsive bidder meets ad- bid prices of other bidders, was proper. 1 
vertised requirements. ............... 705 Evaluation factors: 

Test reporis—on basis of supplemental Bid evaluation factors which are clearly 
evidence which indicates that certifi- and precisely set forth in bid invita- 
cation of performance by bidder is tion to enable prospective bidders to 
ambiguous and independent test re- estimate effect of such objectively de- 
port which indicates that equipment terminable evaluation factors on their 

! offered by bidder would not meet ad- bids as distinguished from subjective 
| vertised specifications, bid must be evaluation factors which are an- 
regarded as unresponsive and objection nounced at bid opening do not violate 

to rejection of bid will not be con- free and full competition require- 

OI a se Sills thal lle i a allt 193 ments in statutes governing procure- 

Definiteness requirement—spccifications ment through advertising...........-. 380 

which require subcontractor to perform Bid invitation which provides for evalu- 

work of relocating equipment in prime ation on basis of maintenance costs for 

contractor’s plant at such times as will 15 years after construction of radio 

not interfere with work but which does communication system was suffi- 
| not give bidders any criteria with respect ciently stated to enable bidder on 
| to amount of work to be performed out- basis of available data and past ex- 
i side normal working hours are not suffi- perience to make reasonable estimate 
] ciently definite to enable bidders to ac- of evaluation factor on his bid in rela- 
{ curately compute bid prices and con- tion to other bids, and, therefore, 
tracting officer would not be justified in award made under terms of invitation 

approving subcontract which would WER DUR a cccdicecnsntatinberctinnee 380 

bind Govt. to pay bid price to prime Failure to furnish something required: 

contractor, therefore all bids should be Bid bond—failure of low bidder to fur- 

rejected and work readvertised......... 311 nish bid bond with his bid for con- 

Descriptive data — evaluation — procure- struction of highway project in foreign 

ment invitation which requires submis- country is not material deviation 

sion of descriptive data with bid should affecting price, quality or quantity of 

either indicate that, in case of variance procurement, but is informality which 

between specifications and descriptive may be waived by contracting officer 

material, specifications will be control- when such action is determined to be 
ling, or that, in case descriptive material in interest of Govt............--.--... 599 

} is deemed essential, failure to submit or Blanket offer to conform to specifica- 

! failure of material to conform with speci- tions—failure of bidder to comply with 

fications will preclude consideration of invitation requirement specifically 

| DEE nriconenevincsncemmensesuiinindibosne 76 calling for descriptive data which is 

Deviations: = ; deemed material and which will be 

Capacity requiremente—failure of re- considered in evaluation of bids is 
frigeration equipment offered by low . 

. : ; not overcome by bidder’s blanket 
bidder to meet capacity requirements 
of specifications should be regarded offer to comply with specifications, 
as major deviation which may not be nor may such failure be waived by 
waived without prejudicing rights of contracting officer under an invitation 
Ser ie cisdticbcndtiansibstenee 251 which reserved to Govt. right to reject 
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CONTRACTS—Continued 
Specifications—Contitued 


Failure to furnish something required— 
Continued 
bids not in compliance with require- 


Furnishing more than contract require- 
ments: 

Contractor who furnished Govt. equip- 
ment which exceeded requirements of 
contract is not entitled to additional 
PRN dicta etic cuitnintindiltioncinnnte 

Low bidder who, after submission of bid 
which was responsive in all material 
respects except that three sets of spare 
parts were offered instead of one set, 
offered to furnish equipment without 
excess parts at reduction in price is 
entitled to award, if it is determined 
that reduction is reasonable.......... 

(See also, Bids, qualified, improvements 
proposed by bidder) 

Preparation—jurisdiction—drafting of pro- 

curement specifications to reflect re- 

quirements of Govt. and factual eval- 
uation of conformability of equipment 
offered by bidders are primarily the 
responsibility of administrative agency 
and, in absence of evidence which 
indicates that specifications precluded 
all but successful bidder from meeting 
requirements, the specifications may 
not be regraded as restrictive of compe- 


Qualified products: 

Costs—although cost to small business 
firms in qualifying products tends to 
restrict competition, authority in 10 
U.S. C. 2305 and 41 U. 8. C. 253, which 
vests procurement officers with dis- 
cretion in determination of extent of 
competition, permits use of qualified 
products system of procurement-..... 

Listing—addition of aircraft safety item 
to qualified products list pursuant to 
sec. 2-502 (a) of Armed Services Pro- 
curement Regs., which makes de- 
livery time factor for inclusion of items 
on list, is proper in view of evidence of 
urgency of procurement and necessity 
for coordinating qualified products 
item with aircraft production sched- 


Time for qualification—procurement 
restricting acceptable bids to qualified 
product which was placed on qualified 
products list, after all manufacturers 
known to be interested were circu- 
larized, and after article was included 
in published procurement specifica- 
tions does not render award ille.al be- 
cause some of bidders were not able to 
qualify their products in time for 


Restrictive—qualified products. (See Con- 
tracts, specifications, qualified products) 
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Specifications— Continued 
Testing organization approval: 


Govt. prime contracts for installation 
of inherently hazardous equipment as 
well as subcontracts may include 
clause which requires approval of 
equipment by any of several designat- 
ed nationally recognized testing agen- 
cies to insure conformance with accep- 
table safety standards__.............. 

Requirement in lumber procurement 
invitations for grade marking or certifi- 
cation by private inspection or grading 
associations, bureaus or agencies, ac- 
ceptable to Govt. is not restrictive of 
competition nor legally objestionable 
provided that grade marked or certi- 
fied lumber is subject to final inspec- 
tion and acceptance by Govt. agents 
and that requirement is administra- 
tively determined to be in best inter- 
OO go See 


CONVENTIONS: 
(See Meetings) 
CORPORATIONS: 


Experience of officers for award. 


(See Bid- 


ders, qualifications, experience, recently 
established corporation and joint ven- 


ture) 


Government—administrative expenses—lim- 


itations. 


(See Appropriations, 
tions, administrative expenses) 


limita- 


21; COUNCIL OF ECONOMIC AD- 


VISERS: 


Members as head—Council of Economic 
Advisers as distinguished from chairman 
is considered head of agency, and, there- 
fore, salary of each member is for compu- 
tation on semimonthly basis as provided 
in 5 U. 8. C. 84 for heads of departments 
and agencies who are exempt by 5 U. 8. C. 

809 902 from biweekly salary provisions in 


Classification Act of 1949 
COURTS: 
Decisions: 


Acceptance as precedent by General Ac- 


counting Office: 

Interpretation by C. Cls. in Abad et al. 
v. U. S. decided Oct. 2, 1956, that 
phrase “after more than 16 years of 
service” in sec. 208 of Naval Reserve 
Act of 1938, 34 U. 8S. C. 854g, was not 
intended to preclude transfer to Fleet 
Reserve of naval enlisted man who 
had exactly 16 years’ service is tenable 
one and will be followed in settlement 
of similar claims, 26 Comp. Gen. 804, 
a ick 

Questionable statutory interpretation: 
Although construction of sec. 15 of 

Pay Readjustment Act of 1942 in 
Gordon v. U. S., decided Apr. 3, 
1956, (OC. Cls. No. 106-55), which 
authorized readjustment in retired 
pay of Marine Corps officer based on 
second retirement, does not appear 
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COURTS—Continued 
Decisions—Continued 


Acceptance as precedent by General Ac- 
counting Office—Continued 
Questionable statutory interpretation— 
Continued 
to be proper or correct one, rule of 
estoppel by judgment precludes 
GAO from taking action inconsis- 
tent with decision where officer 
claims additional retired pay for 
period subsequent to judgment... 
Although holding in Tracy v. U. S., 
decided by C. Cls. on June 5, 1956, 
C. Cls. No. 113-55, that member of 
uniformed services retired for phys- 
ical disability is entitled to retired 
pay computed at 75 percent of his 
permanent grade rather than on 
active duty pay grade held when 
retired, as provided in sec. 15 of Pay 
Readjustment Act of 1942, has made 
issues res judicata, and rule of estop- 
pel by judgment precludes denial of 
retired pay to member, computed 
on basis of decision, for period sub- 
sequent to judgment; decision will 
not be used as precedent in similar 
cases until court has opportunity 
to reexamine its conclusion in 
several pending cases_............- 
Notwithstanding decision in Fred- 
erickson v. U. S., decided by C. Cls. 
Jan. 31, 1956, (C. Cls. No. 100-53), 
in which retired Naval Reserve offi- 
cer was awarded increased retired 
pay on basis that disability was 
found. to exist as result of physical 
examination for promotion, even 
though examination was after effec- 
tive date of retirement for disability, 
GAO will continue to hold view 
that 5th proviso of sec. 402 (d), 
Carcer Compensation Act of 1949, 
was not intended to authorize in- 
creased retired pay in any case 
where member’s disability was 
found to exist not as result of pro- 
motion physical examination but 
was found to exist prior to date of 
such examination................... 
Claims subsequent to fudgment: 
Although construction of sec. 15 of Pay 
Readjustment Act of 1942 in Gordon v. 
U. S., decided Apr. 3, 1956, (C. Cls No. 
106-55), which authorized readjust- 
ment in retired pay of Marine Corps 
officer based on second retirement, does 
not appear to be proper or correct one, 
rule of estoppel by judgment precludes 
GAO from taking action inconsistent 
with decision where officer claims ad- 
ditional retired pay for period subse- 
quent to judgment. -_................- 
Although holding in Tracy v. U. S., de- 
cided by Ct. Cls. on June 5, 1956, C. 
Ols. No. 113-55, that member of uni- 


Page | COURTS—Continued 


501 


628 


489 


501 


Decisions—C ontinued 


Claims subsequent to judgement—Con. 
formed services retired for physical 
disability is entitled to retired pay 
computed at 75 percent of his perma- 
nent grade rather than on active duty 
pay grade held when retired, as pro- 
vided in sec. 15 of Pay Readjustment 
Act of 1942, has made issues res judicata, 
and rule of estoppel by judgment pre- 
cludes denial of retired pay to member, 
computed on basis of decision, for 
period subsequent to judgment; deci- 
sion will not be used as precedent in 
similar cases until court has oppor- 
tunity to reexamine its conclusion in 
several pending cases...............-. 

Judgment awarded Jan. 31, 1956, by C. 
Cls. to Naval Reserve officer for in- 
creased retired pay on basis that dis- 
ability was found to exist as result of 
physical examination for promotion, 
even though examination was after 
effective date of retirement for same 
disability, has made issues of fact and 
law res judicata, and, therefore, rule of 
estoppel by judgment would preclude 
GAO from denying plaintiff's claim for 
additional retired pay for period subse- 
quent to judgment --................. 

Frederickson p. United States. (See Pay, 
retired, disability, retirement prior to 
promotion physical examination) 

Gordon v. United States. (See Pay, re- 
tired, disability, service prior to Nov. 12, 
1918, second retirement) 

Tracy v. United States. (See Pay, retired, 
disability, service prior to Nov. 12, 1918, 
computation on other than grade when 
retired) 

United States v. Plesha et al. (See Vet- 
erans, insurance, lapsed commercial 
policies) 

Updike v. United States. (See Pay, re- 
tired, disability, disability determination 
subsequent to release, Updike decision) 

Whitaker ov. United States. (See Pay, 
service credits, double time for foreign 
duty, retirement eligibility) 

Yarnall v. United States. (See Pay, re- 
tired,combat citations, Yarnall decision) 


Fines—disposition—appeais taken from 


Alaska magistrate court actions—fines col- 
lected by District Court of Alaska as 
result of civil and criminal actions which 
are appealed from city magistrate courts 
and which are tried de novo are to be re- 
garded as fines imposed by new and dis- 
tinct judgment of District Court, regard- 
less of whether fine is in same or different 
amount as originally imposed, and, there- 
fore, such fines are for deposit and use by 
District Court, pursuant to 48 U. 8. C. 
106, rather than for deposit and use by 
SI oc cece ctcncitennditndntlta 
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COURTS— Continued 
Jurors 


Fees 
Government employees in Federal 
courts—part-time employeee—part- 
time permanent Federal employee 
who is called for jury service in U. 8. 
court may receive compensstion of his 
position, and for any hours of jury 
service which do not conflict with his 
regular tour of duty and for which he 
is not entitled to court leave, employee 
may receive jury fee.................. 
Government employees in State courts— 
Disposition: 
In view of broad language of sec. 3 
of act of June 29, 1940, 5 U. 8. C. 
30p, State court jury fees recovered 
from postal employees may be de 
posited into postal revenues. _.... 
Witness fees recovered from Federal 
employees appesring in State 
courts on behalf of Federal Govt., 
unlike jury fees, are not covered 
by act of June 29, 1940, 5 U. 8. C. 
30p, and, therefore, such fees must 
be deposited into miscellaneous 
receipts of Treasury.............. 


DEBT COLLECTIONS: 


Withholding pay of military personnel. (See 
Pay, withholding) 


DEFENSE DEPARTMENT: 


Contracts—national emergency negotiated 
procurement—administrative instruction 
to use national emergency negotiated pro- 
curement authority in 10 U. 8. C. 2304a 
(1), formerly sec. 2 (c) (1), Armed Services 
Procurement Act of 1947, for purchases in 
amounts from $1,000 to $2,500 because of 
limitation of $1,000 in 10 U. 8. C. 2304a (3), 
should be rescinded in absence of statutory 
authority and in view of reprerentations 
made to Committee on Armed Services 
House of Representatives, concerning 
limited extent to which emergency au- 
thority would be invoked and impropriety 
of using such authority to avoid adminis- 
trative burden imposed by subpars. (2) 
through (16), sec. 2304 (a), Title 10 U. 8. C. 
Employees—training—although Defense 
Dept. employee who receives Rockefeller 
Public Service Award is prohibited by 
18 U. S. C. 1914 from receiving expenses 
(tuition, fees, professional materials, travel 
and living expenses) under grant, the 
authority in Defense Dept. appropriation 
acts for training civilian employees per- 
mits payment of compensation and ex- 
penses, including tuition, during em- 
ployee’s period of study abroad........... 


DEPARTMENTS AND ESTABLISH- 


MENTS: 

Facilities available for private use. (Sce 
Property, public, private use) 

Fees for services to public. (See Fees, serv- 
ices to public) 
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Transportation. 
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MENTS—Continued 


Heads—chairman ». members—Council of 


Economic Advisers as distinguished from 
chairman is considered head of agency, 
and, therefore, salary of each member is 
for computation on semimonthly basis as 
provided in 5 U. 8. C. 84 for heads of de- 
partments and agencies who are exempt 
by 5 U. 8. C. 902 from biweekly salary 
provisions in Classification Act of 1949 _.. 


Services between—patent application fees. 


(See Patents, fees, payment by Govern- 
ment agencies) 


Transfer of functions to private firms. (See 


Alexander Hamilton Bicentennial Com- 
mission, scholarship award program, 
transfer to nonprofit organization) 


DEPENDENTS: 
Survivors of servicemen and veterans. (Sce 


Veterans, survivor benefits) 


(See Transportation, de- 
pendents) 


DISCHARGES AND DISMISSALS: 
Military personnel: 


Enlistees accepting cadet, etc., appoint- 
ments—enlisted or inducted member of 
uniformed services who accepts appoint- 
ment as cadet or midshipman is con- 
sidered as “discharged” from his en- 
listed or inducted status as that term 
is used in Armed Forces Leave Act of 
1946, and is entitled to compensation for 
unused accrued leave; and date of dis- 
charge may be considered as day pre- 
ceding date of acceptance of cadet or 
midshipman appointment_............. 

Status of piece of discharge after depar- 
ture—after enlisted member of uni- 
formed services leaves last station follow- 
ing discharge at expiration of term of 
enlistment, his military service at that 
place is-severed, and even though mem- 
ber immediately goes to new station for 
reenlistment and is then transferred to 
another permanent duty station, this 
assignment may not be regarded as 
change from member’s last duty station, 
prior to discharge, to his first duty 
Station after reenlistment for purposes 
of entitlement to dislocation allowance... 

Termination of commissions. (See Ap- 


pointments, military personnel, ter- 
mination.) 


DISTRICT OF COLUMBIA: 
Highways, bridges, etc.—Potomac River 


Bridge—although limitation in act of July 
16, 1946, which authorizes construction of 
two bridges across Potomac River, has not 
been increased even though construction 
of one of the bridges costs substantially 
amount of authorization, the amount made 
available in 1957 Dist. of Col. appropria- 
tion for bridge construction may be ex- 
pended without regard to limitation; how- 
ever, contractual obligations in excess of 
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" DISTRICT OF COLUMBIA—Con. Page| EASEMENTS, RIGHTS OF WAY, Page 


appropriation would contravene Anti- 
SE EE ae ee 
License, permit, etc., feee—Federal agency 
liability—fees for issuance of public permits 
to Federal agencies may not be assessed by 
Dist. of Col. nor paid by Federal agencies, 
in absence of express statutory authority, 
notwithstanding that fee merely covers 
expenses for service rendered by munici- 


ETC.: 


240} Creation, existence, and termination—na- 


ture and elements of right—a telephone 
company which has been granted ease- 
ment by U. 8S. for construction and 
maintenance of its facilities on unreserved 
public lands may not be compelled to 
relocate its facilities for construction of 
State highway across easement without 


Dik stdteadainnsnatindhinedatnantenin 266 just compensation and, therefore, U. 8. 
Status: may participate in costs of relocation 
Distinct from Federal Government: under Federal Highway Act.............. 
Fees for issuance of public permits to ENLISTMENTS: 
Federal agencies may not be assessed Minority—effect of special pay statutes— 
by Dist of Col. nor paid by Federal member of uniformed services who, upon 
| agencies, in absence of express statu- reaching minimum service age, reenlists 
tory authority, notwithstanding that within 3 months after discharge for mis- 
fee merely covers expenses for service representation of his age may not have 
rendered by municipality............ 266 first enlistment considered valid enlist- 
Since Dist. of Col. Govt. is legal entity ment by reason of special statutes which 
separate and distinct from U. 8. authorize pay and allowances and service 
Govt., claims of Dist. of Col. for set-off credit for underage enlistments, nor may 
of money in Civil Service Retirement first enlistment be considered for reenlist- 
fund to liquidate debts due Dist. of ment bonus payments...................- 
Col. by former employees may not be EXPERTS AND CONSULTANTS: 
honored by Federal Govt. 10 Comp. Consulting firm contracts—authority and 
Gem. GB, everle cacccccscccnccstce 457 justification—Civil Aeronautics Board— 
DIVORCE: negotiated contract with consulting firm 
| (See Husband and Wife, divorce.) to furnish Govt. independent domestic 
DONATIONS: air carrier rate information may be executed 
Acceptance; by Civil Aeronautics Board in accordance 
Bureau of Standards: with specific availability of appropriations 
Although prohibition in 18 U.S. C. 1914 for expenses of procurement of expert and 
against supplementing salary of consultant services pursuant to sec. 15 of 
Govt. employees for official services Administrative Expenses Act of 1946, and 
precludes direct payments of cash by provided there is determination that 
private sources to employees of Na- services are essential to functions of Board 
tional Bureau of Standards for travel and in public interest............-.-.....-- 
expenses, furnishing of services in kind Dua! compensation and office limitations: 
(hotel accommodations, meals, and Amount received pv. yearly aggregate— 
travel accommodations) by private retired military officer, who is employed 
sources may be accepted and utilized, as consultant on ‘when-actually-em- 
provided per diem payable by Govt. ployed” basis under civilian employ- 
to employee is reduced on basis of ment contract, which limits hours or 
ee 268 days of employment so that total 
In view of authority in 15 U. S. C. 278 (c) amount of retired pay, plus civilian 
\ for acceptance of gifts for operation of compensation which possibly could be 
; National Bureau of Standards, dona- paid during year, does not exceed pre- 
| tions from private sources for payment scribed statutory limitation of $10,000 a 
| of travel expenses of Bureau employees year, 5 U. S. C. 59a (b), is not subject to 
may be accepted and credited to dual compensation limitation, even 
Bureau appropriations, provided do- though civilian compensation computed 
: nations are expended in accordance on full-time yearly basis would exceed 
with Travel Expense Act of 1949 and maximum limitation... .-.--..--.------ 
Nonworkdays—retired naval officer who 
Standardized Govt. Travel Regula- 
eek 8 CRE! NAOT Ree 268 is employed as temporary consultant 


Conditional—real property. (See Real Prop- 
erty, title validity prerequisite to Federal 
expenditure, conditional donation.) 

Private funds—transfer from. Government 
agency. (See Alexander Hamilton Bi- 
centennial Commission, scholarship 
award program, transfer to nonprofit 
organization.) 


on full-time five-day-week basis ig not 
considered in nonpay status on Satur- 
days and Sundays so as to be entitled to 
receive retired pay; however, in absence 
of provision, in civilian employment 
contract authorizing compensation for 
holidays on which no work is performed, 
officer is considered in nonpay status on 
holiday nonworkdays falling within 





860 INDEX DIGEST 


EXPERTS AND CONSULTANTS— Page| FEDERAL REGISTER—Continued Page 
Continued Effect of publication—Continued 
Dual compensation and office limitations— publication in Federal Register of E. O. 


Continned 

workweek, Monday through Friday, 

and is entitled to receive retired pay-. 

Employment time limitation: 

Calendar year—restriction “‘not in excess 
of one year” on intermittent or tem- 
porary employment by National Cap- 
ital Planning Commission contained in 
act of July 19, 1952, precludes extension 
of period of employment beyond one 
calendar year, regardless of actual 
number of days on which temporary or 
intermittent services are performed.... 

Status after 130 days—consultants and 


No. 10582, which defined foreign prod- 
ucts to insure uniform determinations 
under act, constituted public notice of 
its contents to all bidders 

Publication in Federal Register of regu- 
lation which would affect number of 
bidders likely to be interested in previ- 
ously issued invitation and anticipated 
bid prices, without furnishing prospec- 
tive bidders information concerning 
regulation as amended term or condition 
of invitation, makes Govt’s. offer invalid 
and precludes award on basis of original 
invitation as revised by published regu- 


experts who are hired on intermittent 
basis may not be employed more than 
130 working days in year and when Jury. (See Courts, jurors, fees) 
130-day limitation has been reached, Services between agencies—patent fees, 
their intermittent employment is auto- (See Patents, fees, payment by Govern- 
matically converted to temporary em- ment agencies) 
ployment, but such conversion does not Services to public: 
retroactively invalidate previous pay- Collection and disposition: 
ments of per diem for intermittent Dept. of State may establish and collect 
service in advance a flat fee for communica- 
Overtime—contract authorization—consu!t- tion services performed for private in- 
ant employed under contract which was dividuals and firms, and that portion 
executed pursuant to authority in sec. of fee representing an estimated 
530 (a) of Mutual Security Act of 1954 amount for cost of services may be 
and which provided compensation at credited to appropriation in accord- 
rate of $50 a day and additional com- ance with 5 U. 8. C. 169, provided 
pensation for services in excess of 8 hours estimates reasonably approximate 
a day may be paid overtime provided costs, and portion representing admin- 
aggregate compensation for any day istrative costs may be deposited into 
(regular and overtime) does not exceed miscellaneous receipts pursuant to 5 
$75 limitation in § U. 8. C. 55a U. 8. C. 140 
Reemployed civil service retirees—employ- Requirement in 5 U. 8. C. 140 for deposit 
ment year for annuity deductions—stand- of fees, for furnishing services to public, 
ard employment year for civil service into miscellaneous receipts is not appli- 
annuitants who are reemployed as con- cable to amounts for out-of-pocket ex- 
sultants or experts on when-actually- penses collected in advance by State 
employed basis is now established at 260 Dept. for miscellaneous services and, 
days for computing annual compensation therefore, deposit fund account may 
from which annuity is deducted and for be established for such collections 
converting remainder to per diem rate. from which out-of-pocket expenses 
B-95277, July 5, 1950, unpublished deci- may be paid and balance transferred 
cision, overruled into miscellaneous receipts... 
FARM CREDIT ADMINISTRA- Witnesses—State courts. (See Courts, wit- 
TION: nesses, fees, Government employees in 
Employees—awards— Farm Credit Admin- State courts). 
istration employee who suggested pro- FINES: 
eedural improvement which resulted in Imposition by courts. (See Courts, fines, 
monetary savings to Federal land banks— disposition) . 
wholly farmer owned—but which did not FOREIGN DIFFERENTIALS AND 
result in savings in Farm Credit Admin- OVERSEAS POST ALLOWANCES: 
istration appropriations used for admin- Inclusion in back pay on restoration after 
istrative activities performed for banks is removal, etc. (See Compensation, re- 
not entitled to be paid cash award by ad- movals, suspensions, cte., back pay, 
ministration under Govt. Employees In- foreign post differential inclusion). 
centive Awards Act 822| FOREIGN SERVICE: 
FEDERAL REGISTER: Locally hired employees—holidays—in vicw 
Effect of publication: of fact that excusing of local employees in 


Although prospective bidders were not 
apprised in invitation of administrative 
interpretation of Buy American Act, 


Foreign Service on U. 8. national holidays 
and on local holidays is discretionary 
rather than mandatory, such holidays 
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FOREIGN SERVICE—Continued 
may not be included in lump-sum leave 
payments due local employees on separa- 
tion from service 

FUNDS: 

Federal aid, grants, etc., to states. 

States, Federal aid, grants, etc). 

Nonappropriated : 

Maritime ship’s service stores. (See Mari- 
time Matters, maritime service, ship’s 
service stores, profits for chapel acqui- 
sition.) 

Retired military personnel holding non- 
appropriated fund positions. (See Com- 
pensation, double, concurrent military 
retired and civilian service pay, non- 
appropriated fund positions.) 

Revolving: 

Army Engineers. (See Army Department, 
engineers, revolving fund, property re- 
pairs.) 

Status as Government funds—revolving 
fund which was established for payment 
to insurance companies of defaulted 
premiums guaranteed under Art. IV of 
Soldiers’ and Sailors’ Civil Relief Act 
Amendments of 1942, and which includes 
appropriated monies and funds collected 
from servicemen for losses on lapsed 
commercial insurance policies under 
Soldiers’ and Sailors’ Civil Relief Act of 
1940 and under 1942 act, must be treated 
as Govt. funds and, in absence of deter- 
mination by Congress, revolving fund 
may not be used to refund collections 
under 1940 act in accordance with de- 
cision of U. 8. Supreme Court in United 
States v. Plesha et al., 352 U. 8. 202. 

Trust: 

Financing lease-purchase assignment. 
(See Claims, assignments, contracts, 
validity of assignment, trust funds to 
secure loans.) 

Highway. (See Roads, Trails and Bridges, 
construction, Federal aid highway pro- 
gram, trust fund.) 

Regulatory and prohibitory statute applica- 
tion—private funds for Hamilton scholar- 
shipe—private donations, which Alex- 
ander Hamilton Bicentennial Commis- 
sion is authorized to accept for scholar- 
ship program, are trust funds which may 
be expended when necessary to carry out 
purposes of trust without reference to 
general regulatory and _ prohibitory 
Statutes applicable to public funds, and 
such funds may be transferred to private 
organization to continue scholarship 
program beyond expiration date of Com- 
mission 

GENERAL ACCOUNTING OFFICE: 

Contractors’ records—access. (See Records, 
contractors, examination by General 

Accounting Office) 


FICE—Continued 
Decisions: 
Effect on payments prior to decision: 

Retired enlisted members of Fleet Re- 
serve and Fleet Marine Corps Reserve 
who were held to have been retired in 
temporary commissioned grades ret- 
roactively effective to Sept. 1, 1955, 
pursuant to sec. 2 (a) of act of Aug. 9, 
1955, are, if holding position in Govt., 
subject to dual office prohibition but 
are not required to make dual compen- 
sation refunds under 5 U. 8. C. 59 (a) 
for periods prior to May 23, 1956, date 
of decision 35 C. G. 657, or date of 
action effecting appointment to com- 
missioned grade on retired list, which- 
ever is later_. 

Retroactive effect of modifying decision— 
reclaim voueher which covered pay- 
ment of mileage for use of privately- 
owned automobiles for official business 
within and outside of designated post 
of duty and which was administra- 
tively disallowed after GAO deter- 
mined that regulations were improper 
for not requiring deduction for mileage 
distance between residence and head- 
quarters may now be certified for pay- 
ment in accordance with decision 
modifying previous holding 

Specific waiver of collection. (See Pay- 
ments, erroneous, waiver of collection) 

Effective date—statutory construction 
change—decision that Dept. of Agricul- 
ture cooperative employees (paid ‘by 
states) hold positions under U. 8. Govt. 
within meaning of dual compensation 
limitations of sec. 212 of Economy Act of 

June 30, 1932, 5 U. 8. C. 59a, is tanta- 

mount to changed construction of law 

and, therefore, will not be given retro- 
active application 

Matters to be submitted—allowances for 
dependents of military personnel con- 
fined in institutions—even though mere 
conviction and imprisonment of wife or 
legitimate, unmarried, minor child of 
member of uniformed services will not 
affect member’s right to basic allowance 
for quarters, cases which are doubtful 
and for which no general rule can be 
enunciated, as well as cases which in- 
volve extended confinement, should be 
submitted to Comptroller General for 


curement officers—contracting and pro- 
curement officers may submit for ad- 
vance decision of Comptroller General 
any question which affects award of 
public contracts and which requires 
determination prior to award. 

Statute effect—when import of decision of 
Comptroller General of U. 8. is changed 
by subsequent statute, statute controls. 
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GENERAL AVERAGE: 
Contribution items: 


Attorney's fees: 

Legal services which are procured by 
vessel owner and rendered for general 
benefit of ship and cargo, including 
Govt. cargo, in settlement of salvage 
claim may be considered proper ex- 
pense item for contribution by Govt. 
under general average, notwithstand- 
ing Govt. has own legal staff. ........ 

Value of legai services rendered by U. 8. 
Govt. attorneys in settlement of sal- 
vage claims for general benefit of ship 
and cargo should be reflected as gen- 
eral average expense for which Govt. 
cargo interest will receive credit while 
other cargo interests will be made to 
IO, sinicicmemeictinblistinitcseen 


GENERAL SERVICES ADMINIS- 


TRATION: 
Lease-Purchase Program. 
chase Program) 


(See Lease-Pur- 


GIFTS: 


(See Donations) 


GOVERNMENT PRINTING OF- 


FICE: 
Employees: 
Work week less than 40 hours: 
Establishment of workweek of less than 
40 hours for all Govt. Printing Office 
employces, whose wages are fixed 
pursuant to Kiess Act. 44 U. 8. C. 40, 
and payment of overtime for any hours 
of work in excess of shorter workweek 
may be accomplished by Public 
Printer under said act. ............... 
In absence of express authorization by 
Congress, workweek of less than 40 
hours may not be established for em- 
ployees in Office of Superintendent 
of Documents whose compensation is 
fixed in accordance with Classification 
C2) a 


GRATUITIES: 


Mustering-out pay: 

Active duty continued after disability retire- 
ment— Navy officers who are retired for 
physical disability but who are not im- 
mediately released from active duty are 
not to be regarded as members trans- 
ferred or returned to the retired list on 
the date of actual release from the service 
so as to be precluded from receiving 
mustering-out pay under 38 U. 8. CO. 


Delinquent Federal tax levy. (See Set-Off, 
pay, etc., due military personnel, taxes, 
delinquent Federal taxes.) 

Discharge for reenlistment—short enlist- 
ment extensions—enlisted members of 
Regular Army or Regular Marine Corps 
who, on expiration of enlistments, ex- 
tend enlistments for periods of less than 
one year, pursuant to sec. 2 of act of July 
12, 1955, or 10 U. 8. C. 5539, as changed 
by sec. 1 of 1955 act, are regarded as 
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Mustering-out pay— Continued 


having been discharged and roenlisted 
for entitlement to mustering-out pay... 
Reservists accepting Regular and “without 
component” commissions—active Army 
or Air Force Reserve member who is 
appointed in Regular component in 
lower grade with simultaneous appoint- 
ment in Army or Air Force of U S., 
without component, has terminated 
Reserve appointment and may be 
considered as having been released from 
active duty or discharged to accept regu- 
lar service appointment so as to be en- 
listed to mustering-out pay, notwith- 
standing that, after regular appointment. 
member continued to serve in same 
grade as that held in Reserves.......... 
Reservists accepting regular commis- 
sions—members of reserve components 
of uniformed services who while on ac- 
tive duty enlist, reenlist, or accept 
commissioned appointments in regular 
services may not be denied mustering- 
out payments by reason of administra- 
tive regulation which provided that 
appointment in regular service was not 
automatic vacation of reserve status nor 
formal discharge or release from active 
duty for mustering-out payments... 
Reservists in “without component” service 
after Regular commission— Army or Air 
Force Reserve member who is promoted 
to higher grade in Army or Air Force of 
U. &., without component, and who, 
while serving in “without component” 
appointment, receives appointment to 
lower grade in regular service but con- 
tinues to serve in ** without component” 
appointment, has vacated reserve com- 
mission but may not be regarded as 
having been discharged or released for 
acceptance of regular service appoint- 
ment so as to be entitled to mustering-out 


Time for filing claims—mustering-out pay 
claims of members of Army or Air Force 
of U S8S., without component, who were 
integrated into regular services may not 
be considered unless they are filed 
within ten years of date of integration, 
plus time that such ten-year period may 
have been extended by member’s mill- 
tary service pursuant to either Soldiers’ 
and Sailors’ Civil Relief Act of 1940 or 
proviso in act of October 9, 1940........ 

“Without component” service after Regu- 
lar commission—acceptance of Regular 
Army or Air Force commission by offi- 
cer, who is serving on active duty under 
commission in Army or Air Force of 
U. 8., without component, does not 
terminate existing commission, and, 
therefore, unless regular service appoint- 
ment or some other official order ex- 
pressly terminates existing commission 
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GRATUITIES—Continued 
Mustering-out pay—Continued 


at time of acceptance, member may not 
be considered as having been discharged 
or released for entitlement to mustering- 
I ain dieticenceeaerwtlantiaiiintnns 


Reenlistment bonus: 


Discharge from training duty for enlist- 
ment in regular service—active duty for 
training performed, pursuant to Armed 
Forces Reserve Act of 1952, by enlisted 
Marine reservist is not included in term 
“active duty” and, therefore, member 
is not entitled to reenlistment bonus on 
discharge from active duty for training 
and enlistment in Regular Marine 


Enlistment after discharge for underage 
enlistment—a member of the uniformed 
services who, upon reaching minimum 
service age, reenlists within 3 months 
after discharge for misrepresentation of 
his age may not have first enlistment 
considered valid enlistment by reason of 
special statutes which authorize pay and 
allowances and service credit for under- 
age enlistments, nor may first enlistment 
be considered for reenlistment bonus 
CR i sicnaiinitcininnemciincabiiinneiiion velit 

Enlistment in another service: 

Any reenlistment in uniformed service 
for which bonus is paid under sec. 208 
of Career Compensation Act of 1949 
must be considered in determination 
of number of any subsequent reenlist- 
ments in same or any other branch of 
service for computation of amount of 
subssquent bonus. ...0<..ccnecsscecees 

Member of Air Force who, after dis- 
charge from reenlistment for which 
reenlistment bonus was_ received, 
enlisted in Army and subsequently 
reenlisted in Army may not have Air 
Force reenlistment excluded in deter- 
mination of number of reenlistments, 
and, therefore, Army reenlistment 
must be considered second reenlist- 
ment in computation of amount of 


Enlistment in Regular service after short 
period in Reserves—members of uni- 
formed services who, preceding Regular 
enlistments, had periods of active 
Enlisted Reserve Corps service which 
totaled more than year and which were 
interrupted by periods of less than 90 
days were not entitled on subsequent 
reenlistment to receive reenlistment 
bonus computed on basis of first re- 
enlistment under sec. 208 of Career 
Compensation Act of 1949; however, 
collection action will not be taken on 
bonus payments heretofore made-...... 

Enlistment not following duty in same 
service—Marine Corps member who, 
immediately following discharge, re 
enlisted in Marine Corps on Mar. 24, 
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Mustering-out pay— Continued 


1950, then on July 6, 1950, on discharge, 
enlisted in Air Force and subsequently 
on discharge from Air Force again 
enlisted in Marine Corps on Sept. 28, 
1950, may not have July 6 and Sept. 28 
enlistments, which did not follow active 
duty in Air Force and Marine Corps, 
respectively, regarded as reenlistments 
for bonus payments; and as member’s 
enlistment on Mar. 24, was his first 
reenlistment, the enlistment on Sept. 28 
constitutes second reenlistment for 
Ee ee 


Promotion at same time as reenlistment— 


member of uniformed services who 
reenlists in one grade and is imme- 
diately promoted to higher grade is en- 
titled to have enlistment and promotion 
considered as one transaction so that 
reenlistment bonus which is payable 
on basis of ‘‘grade in which the member 
is enlisted” may be computed on pay 
iin tcntesemmncisbecuns 


Revocation of 208 elections—enlisted men 


of uniformed services who elected to 
receive reenlistment bonus payments 
under sec. 208 of Career Compensation 
Act of 1949, and who, notwithstanding 
relief granted by act of June 29, 1956, 
would receive smaller payments on 
future reenlistments because of such 
election, may, within 60 days from date 
of this decision, cancel or withdraw 
elections and make reelection to be 
covered by sec. 207 of 1949 act; however, 
any reenlistment entered into after 
Oct. 1, 1949, for which enlistment allow- 
ance in lieu of smaller reenlistment 
bonus was paid, must be considered as 
one of foug enlistments for which bonus 
may be paid under sec. 207............ 


Six months’ death: 
Class 3 beneficiaries: 


Death of one: 

In case member of uniformed services 
who, pursuant to 38 U. S. C, 1131 
(ce) (3), designates his sister, his 
mother and his brother to receive 
death gratuity payment but sister 
predeceases member, mother and 
brother would take gratuity in 
equal shares. Likewise, where same 
beneficiaries are designated and 
member specifies that each designee 
shall receive 334% and sister pre- 
deceases member, mother and 
brother are entitled to receive gra- 
tuity in equal shares................ 

In case member of uniformed services 
who, pursuant to 38 U. S. O, 1131 
(c) (3), designates his sister to re- 
ceive 25% of death gratuity, his 
mother 50% and brother 25% and 
sister predeceases member, mother 
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GRATUITIES—Continued 
Six months’ death—Continued 
Class 3 beneficiaries—Continued 
Deaih of one—Continued 
would take two-thirds of gratuity 
aud brother would take one third... 

In case one of beneficiaries (parents or 
brothers or sisters) designated by 
member of uniformed services pur- 
suant to 38 U. 8. C, 1131 (ce) (3) to 
receive death gratuity payment dies 
prior to member's death, or after his 
death but prior to time payment is 
made, share which would have been 
paid to deceased designee may be HIGHWAYS: 
paid to other person or persons (See Roads, Trails and Bridges) 

a ctniedbateecaunhsnntdes 741| HOLIDAYS: 

Where member of uniformed services, In leave periods night differential inclusion. 
pursuant to 38 U. 8. C. 1131 (ec) @), (See Compensation, night work, holidays 
designates two sisters and brother in paid leave periods) 
to receive death gratuity payment, Inauguration Day—Inauguration Day, or 
and one of sisters predeceases mem- following Monday when day falls on Sun- 
ber, and after designation another day, is holiday for Federal employees in 
brother is born and is alive at time Dist. of Col. pursuant to 2 D. C. Code 
of payment of death gratuity, only 1951, sec. 616, so that former Federal em- 
designated beneficiary brother and ployee who was employed in Dist. of Col. 
sister are entitled to share gratuity and who retired with sufficient annual 
equally, younger brother may not leave to extend through holiday may have 
take gratuity as against designated it included in lump-sum leave payment... 
beneficiaries... ....- dcerehe Gal Locally-hired employees of Foreign Service. 

Ineligible designees—in case member of (See Forcign Service, locally-hired em- 
uniformed services designates for pur- ployees, holidays) 

poses of death gratuity payment bene- HOUSING: 

ficiary who ts ineligible because he Government-furnished quarters—change for 

does not have relationship to member occupancy by other Government person- 

prescribed for that class in 38 U. 8. C. nel—military personne! or civilian person- 

1131 (c) (3), such ineligible designee nel who are required to provide lodging in 

may not receive death gratuity pay- their Government-furnished quarters at 

ment... = ea ; isolated posts to other military or civilian 
Share designations—-member of uni- personnel who are in a travel status may 
formed services who, pursuant to 38 not charge for such accommodations.... 

U. S. C. 1131 (ce) (3), designates his Loans—default--foreclosure to protect junior 

parents or his brothers or sisters to re- lien—in view of broad authority vested in 

eeive death gratuity payment may Federal Housing Commissioner to carry 
specify proportionate share of death out program in Title I of National Housing 
gratuity which is to be paid to each Act, 12 U. 8. C. 1702, et seg., the Commis- 
beneficiary; however, regulations sioner may redeem real property on which 
should preclude frivolous designations Govt. holds second mortgage, provided 
such as one per cent to particular action is necessary to Title I and is in the 
beneficiary best interests of Govt., and he may ex- 
Flight pay inclusion—a Naval reservist pend funds available for Title I purposes 
who, while on authorized leave from to accomplish redemption. 16 Comp. 
duty requiring frequent and regular Gen. 1034, modified... _. civtcbbsuceeneues 
participation in aerial flights, was ad- Low-rent projects—eligibility of locally re- 


Page | GRATUITIES— Continued 
Six months’ death—Continued 
Naval insular foree—Continued 

ans’ Survivor Benefits Act for survi- 
vors of members of insular force of 
Navy, rates of pay fixed by Sec. of 
Navy are to be used rather than basic 
rates of pay prescribed in sec. 201 of 
Career Compensation Act of 1949__.. 

Survivor's entitlement—Survivors of 
members of insular force of Navy are 
entitled to death gratuity benefits pro- 
vided by sec. 301 of Servicemen’s and 
Veterans’ Survivor Benefits Act 


mitted to civilian hospital for treatment 
for poliomyelitis which subsequently 
caused his death, may not be regarded 
as having his flight status automatically 
suspended by reason of hospitalization 
and, therefore, member's widow is en- 
titled to have additional flight pay in- 
cluded in six months’ death gratuity 
payment 
Naval insular force: 
Pay rate determination—in computation 
of death gratuity payments prescribed 
by sec 301 of Servicemen’s and Veter- 


jected projects—proviso in First Ind. Offices 
Appro. Act, 1954, which requires discon- 
tinuance of low-rent housing projects only 
if community negotiates with Federal 
Govt. for discontinuance and which is in 
conflict with similar provisos in 1952 and 
1953 appros., which not only precluded 
proceeding with rejected projects but re- 
quired subsequent local approval to be in 
same form as rejection, repeals by implica- 
tion 1952 and 1953 provisos so that project 
which was rejected by popular vote may 
be eligible for Federal assistance on subse- 
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HOUSING—Continued 
quent negotiation by local authority with 
Us GE cncocencecesenconscnessbuene 

HUSBAND AND WIFE: 

Common-law marriage—validity—brief pe- 
riods of intermittent cohabitation by an 
officer and his former wife after final 
divorce, and evidence that he held her out 
to his associates as his wife, does not con- 
summate a valid common-law marriage 
under laws of Florida so as to entitle 
officer to basic allowance for quarters on 
account of lawful wife. ................... 

Divorce—validity—foreign—until U 8. 
court determines validity of Mexican 
divoree decree, which was obtained by 
Navy officer and wife while temporarily 
domiciled in Mexico and which dissolved 
their marriage on grounds of mutual con- 
sent, officer's second wife may not be re- 
garded as lawful wife for purposes of 
officer’s entitlement to increased rental 
and subsistence allowances and basic 
allowance for quarters. ................-.- 

INDIAN CLAIMS COMMISSION: 

Commissioners—compensation—Chief Com- 
missioner of Indian Claims Comm., which 
ineludes two other commissioners, is not 
precluded by reason of insertion of figure 
(3) in see. 106 (c) of Federal Executive Pay 
Act of 1956, fixing salary for Indian Claims 
Commissioners at $18.000 per year, from 
receiving $500 a year additional compensa- 
tion for head of each commission as pre- 
Re Se ee 

INSANE AND INCOMPETENTS: 

Military personnel —survivor election options. 
(See Pay, retired, annuity clections for 
dependents, incompetents) 

INSURANCE: 

Life: 

Availability of Federal grants for State 
employees’ health, ete. insurance. (Sce 
States, Federal aid, grants, etc., agri- 
culture research, availability for health 
accident and life insurance) 

Civilian employees. (See Officers and 
Employees, life insurance) 

Retirement annuity policies purchased by 
Naval Academy instructors. (See Naval 
Academy, instructors, retirement annuity 
policies) 

JOINT VENTURES: 

Qualification of one for award. (See Bid 
ders, qualifications, experience, recently 
established corporation and joint venture) 

JUSTICE DEPARTMENT: 

Immigration and Naturalization Service: 
Foreign stations: 

Immigration inspection stations estab 
lished outside continental U. S. may 
not be designated as “ ports of entry,” 
which term is defined as places within 
continental U. 8. for arrival of goods 
and persons from foreign countries, 
and, therefore, exception in sec. 2 of 
act of March 2, 1931, 5U. 8. C. 342d which 
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DIGEST 






Immigration and Naturalization Service— 
Continued 
Foreign stations—Contiuued 
relieves scheduled carriers from pay- 
ment for overtime services performed 
at designated “ports of entry " does 
not relieve them from payment of 
overtime for services performed at 
Ce Ri ndidncbddscnccbenkscclh 
Inspection services performed by em- 
ployees of Immigration and Natural- 
ization Service at offices in foreign 
countries other than Canada and 
Mexico may not be regarded as serv- 
ices performed in connection with 
examination of passengers arriving in 
U.S. from foreign port for whie over 
time compensation is authorized by 
act of March 2, 1931, (5 U. 8. C. 342¢). 
Opinions —title to real property. (See Real 
Property, title validity prerequisite to 
Federal expenditure) 
LABOR DEPARTMENT: 
Wage determinations: 

High way trust fund availability—ianguage 
of sec. 209 (f) (1) of Highway Revenue 
Act of 1956, 23 U. S. C. 173 (f) (1), relat- 
ing to scope of Highway Trust Fund 
does not preclude availability of fund 
for administrative expenses of Dept of 
Labor in making wage determinations 
required by sec. 115 of Federal-Aid 
Highway Act of 1956................... 

Restriction relevancy—stipulation in 
Davis-Bacon Act wage predetermina- 
tion which directs performance of work 
in accordance with locally prevailing 
practice which precludes use of equip- 
ment determined to be necessary or de- 
sirable by contracting agency is not 
relevant to wage determination, and, 
therefore, its inclusion in wage deter- 
mination and in contract specifications 
is unauthorized 

LANDS: 
Public. (See Public Lands) 
LEASE-PURCHASE PROGRAM: 
Assignment debt financed by trust funds. 

(See Claims, assignments, contracts, va- 

lidity of assignments, trust funds to secure 

loans) 
Existing buildings exemption: 

Alterations—in view of sec. 202 (d) of Post 
Office Dept. Property Act of 1954, which 
excludes existing postal facilities from 
lease-purchase program, alterations to 
postal building for integration with pro- 
posed new adjoining building may not 
be included in lease-purchase contract 
as reimbursable part of construction 
costs of new building; however, such al- 
terations may be accomplished by Gen- 
eral Services Adm. at expense of Post 
Office Dept. pursuant to sec. 203 of 
Treasury-Post Office Appropriation Act, 


865 


Page 


166 


166 


LEASE-PURCHASE PROGRAM— 
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Continued 


Existing buildings exemption— Continued 


Land to connect old and new facilities— 
the use of a small part of existing postal 
building site to connect existing building 
with new building to be constructed 
under lease-purchase contract would 
not contravene sec. 202 (d) of Post Office 
Dept. Property Act of 1954, which ex- 
cludes sites acquired prior to act from 
lease-purchase program, provided site 
is not subject to lien or other interest of 
contractor or his lender........--.-.-.-- 

Options on real estate—purchase of assign 
able real estate option by Post Office Dept. 
in carrying out lease-purchase program is 
not purchase of land or interest in land 
which is prohibited by statute.........- 

Property disposal—street relocation—under 
surplus property disposal authority dele- 
gated by Adm. of General Services, 

Postmaster may convey land to munici- 

pality for relocation of certain streets in 

connection with construction of postal 
building under lease-purchase program, 
and such conveyance may be made with- 
out compliance with advertising require- 
ments of sec, 2709, R. 8., and screening 
requirements in property disposal regu- 

NIE is dcttininitiibieitninnaicdiremedindeene 

Reimbursable costs—alterations to existing 
buildings—in view of sec. 202 (d) of Post 

Office Dept. Property Act of 1954, which 

excludes existing postal facilities from 

lease-purchase program, alterations to 
postal building for integration with pro- 
posed new adjoining building may not 
be included in lease-purchase contract as 
reimbursable part of construction costs of 
new building; however such alterations 

1ay be accomplished by General Services 

Adm. at expense of Post Office Dept. 

pursuant to sec. 203 of Treasury-Post 

Office Appropriation Act, 1957 


LEASES: 


Modification—exclusion of prepaid freight 
from gross term 
“gross sales’’ in lease, which required 


sales—definition of 


lessee to pay to Govt. as rent gross amount 
realized from sales of ferro alloys produced 
at leased facility, precludes deduction of 
any kind after title has passed to seller, 
and, therefore, lease may not be modified 
to except from gross sales prepaid freight on 
goods sold at prices including delivery.. 
Termination—on day advance rent is due— 
notice by lessee of relinquishment of several 
oil and gas leases filed on date that rent 
is due and payable is to be regarded as 
taking effect coincident with first moment 
of that day so that lessee is not liable for 
rent payable on rent day 
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LEAVES OF ABSENCE: 


INDEX DIGEST 


Annual: 
Accrual: 
Maximum limitation—forfeiture due to 
administrative error—thirty days 


maximum annual leave accumulation 
limitation for employees who did not 
have 30 days annual leave accumulated 
by end of i952 precludes payment for 
annual leave or recrediting of leave 
which was forfeited by operation of 
law, notwithstanding forfeiture result- 
ed from administrative error in credit- 
ing employee with 20 days instead of 
26 days of annual leave to which he 
IG on danititctiinwentntinemvenecs 
Part-time, etc., employees—substantial 
full-tusme service—Alaska Railroad 
train and engine empleyees who 
render substantially full-time service 
and are subject to cal! 24 hours a day 
for six or seven days per week may 
not be considered “ part-time’ em- 
ployees within purview of sec. 202 (b) 
(1) (B) of Annual and Sick Leave Act 
of 1951, and, therefore, even though 
they do not nave regularly established 
tours: of duty they are entitled to 
accrue annual and sick leave__........ 
Compensation equivalent payments: 
Periods of removal or suspension: 
Leave status—employees who receive 
leave payments during periods of 
suspension frem duty, under act of 
Aug. 2, 1950, 5 U. 8. C. 22-1, are 
not considered in leave status during 
that part of period covered by leave 
payment, and back pay due em- 
ployees on restoration to duty is 
difference between sum of retroac 
tive compensation and any interim 
net earnings during whole period of 
suspension 
Refund on reemployment—em ployees 
who receive leave payments during 
security suspensions from duty, 
under act of Aug. 24, 1950, 5 U. 8. C, 
22-1, may be required either to re- 
fund payment on restoration to duty 
with recredit for leave or be per- 
mitted to retain payment in accord- 
ance with administrative decision. 
B-122843, Aug. 11, 1955, medified in 
Holidays—night work. (See Compensa- 
tion, night work, holidays in paid leave 
periods) 
Night differential inclusion in paid leave 


periods. (See Compensation, night 
work) 
Recredit on restoration after unjustified 
removal: 


Nonsensitive positions—employee who 
was granted annual leave during 
security suspension or removal, under 
act of Aug. 26, 1950, 5 U. 8. C. 22-1, 
and who is determined to have held 
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LEAVES OF ABSENCE—Contiunued Page| LEAVES OF ABSENCE—Continued 


Annual—Continued Lump-sum payments—Continued 
Recredit on restoration after unjustified Holidays—Continued 


removal—C ontinued 
nousensitive position in accordance 
with Supreme Court decision in Cole 
v. Young, 351 U. S. 536, should not be 
penalized on restoration to duty for 
administrative error in application of 
1950 act, and, therefore, employee may 
be recredited with annual leave, pro- 
vided amount of salary received for 
period of leave is deducted from back 
pay due employee and leave recredited 
does not cause employee’s leave ac- 
count to exceed statutory limitation. 
B-129528, November 2, 1956, modified. 

Preference eligible employees— Federal 
employees who have competitive civil 
service status and veterans preference 
and who are restored to duty after 
periods of unjustified or unwarranted 
removal or suspension from service 
pursuant to.5 U. 8. C. 652 (b) are 
entitled to recredit of annual leave 
which they were administratively re- 
quired to take during removal or sus- 
pension period, provided maximum 
accumulation restriction of Annual 
and Sick Leave Act of 1951 is observed. 
31 Comp. Gen. 38, overruled 

Court—part-time employees—part-time per- 
manent Federal employee who is called for 
jury service in U. S. court may receive 
compensation of his position, and for any 
hours of jury service which do not conflict 
with his regular tour of duty and for which 
he is not entitled to court leave, employee 
may receive jury fee 

Home leave travel of overseas employees— 
minimum service requirement—overseas 
employee who has been granted free travel 
time for home leave, pursuant to sec. 203 
(e) of Annual and Sick Leave Act of 1951, 
5 U. 8. C. 2062 (e), does not become eligible 
for next free travel period incident to leave 
until after expiration of twenty-four-month 
period from date of return overseas 

Lump-sum payments: 

Holidays: 

Foreign service—tocally-hired employ- 
ees—in view of fact that excusing of 
local employees in Forcign Service on 
U. 8. national holidays and on local 
holidays is discretionary rather than 
mandatory, such holidays may not be 
included in lump-sum payments due 
local employees on separation from 

Inauguration Day—Ineuguration Day, 
or following Monday when day falls on 
Sunday, Is holiday for Federal em- 
ployees in Dist. of Col. pursuant to 28 
D. C. Code 1951, sec. 616, so that 
former Federal employees who was 
employed in Dist. of Col. and who 
retired with sufficient annual leave to 


extend through holiday may have it 
included in lump-sum leave payment. 


Rate at which payable—overtime com- 


pensation—Federal employee who is 
receiving premium compensation on 
annual basis for irregular or unscheduled 
overtime, pursuant to sec. 401 (2) of 
Federal Employees Pay Act of 1945, is 
entitled on separation from service to 
lump-sum payment for unused annual 
leave equal to compensation, includ- 
ing premium compensation, which he 
would have received had he remained 
in service during leave period 


Reemployed civil service annuitants: 


Annuity deductions: 

Employees who were immediately re- 
employed after having reached man- 
datory retirement age and who have 
been finally separated from service 
after Dec. 15, 1953, and before Nov. 
1, 1956, are entitled, pursuant to sec. 
13 (b) of Civil Service Retirement 
Act, to amount which was deducted 
from lump-sum leave payment for 
retirement annuity 

Retirement annuity deductions made 
from lump-sum leave payments on 
final separation of mandatorily re- 
tired employees and which are pay- 
able, pursuant to sec. 13 (b) of Civil 
Service Retirement Act, to all 
former employees who were sepa- 
rated between Dec. 15, 1953, and Oct. 
1, 1956, may be paid by administra- 
tive agencies without submission of 
formal claim by individual, provided 
current addresses are ascertained 
before issuance and delivery of 


Under sec. 13 (b) of Civil Service Re- 
tirement Act, lump-sum payment 
due on final separation of Federal 
employee, who is immediately re- 
employed after mandatory retire- 
ment for age under act, does not 
have to be reduced by amount of 
retirement annuity 


Military personnel: 
Payments for unused leave on discharge, 


ete.: 

Enlistees accepting cadet, etc., appoint- 
ments—enlisted or inducted member 
of uniformed services who accepts 
appointment as cadet or midshipman 
is considered as “‘discharged”’ from his 
enlisted or inducted status as that 
term is used in Armed Forces Leave 
Act of 1946, and Is entitled to compen- 
sation for unused accrued leave; and 
date of discharge may be considered as 
day preceding date of acceptance of 
cadet or midshipman appointment. .. 
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LEAVES OF ABSENCE—Continued 
Military personnel—Continued 
Payments for unused leave on discharge, 
ete.—Continued 
Short enlistment extensions—members 
of Regular components of uniformed 
services who extend enlistments for 
periods of less than one year, pursuant 
to sec. 2 of act of July 12, 1955, or 10 
U. S. C. 5539, as changed by sec. 1 of 
1955 act, are entitled to same pay and 
allowances, including cash settlement 
for unused leave, as though they had 
reenlisted at expiration of term of 
enlistment 
Sick; 

Accrua!— part-time, etc., employees—sub- 
stantial full-time service—Alaska Rail- 
road train and engine employees who 
render substantially full-time service 
and are subject to call 24 hours a day for 
six or seven days per week may not be 
considered “‘ part-time’ employees with- 
in purview of sec. 202 (b) (1) (B) of 
Annual and Sick Leave Act of 1951, and, 
therefore, even though they do not have 
regularly established tours of duty they 
are entitled to accrue annual and sick 














































































































After retirement—Federal employee who 
was carried in sick leave status beyond 
effective date of mandatory retirement 
for age is required to refund difference 
between salary erroneously received and 
annuity accruing during leave period __- 

Communicable diseases in employee's 
family—employee may be granted sick 
leave to care for member of immediate 
family who is ill at home with disease 
requiring isolation, quarantine, or re- 
striction of movement for period required 
by local health authority regulations, 
or, in absence thereof, in accordance with 
period specified in physician’s certificate. 

Travel status—per diem. (See Subsis- 
tence, per diem, illness, etc.) 

Travel time—home leave. (See Leaves of 
absence, home leave travel of overseas 
employees) 

LOANS: 
Government insured—housing. (See Hous- 
ing, loans) 
MAIL: 
(See Post Office Department, mail) 
MARITIME MATTERS: 

Appropriation availability—atomic ship. (See 
Appropriations, Commerce Department, 
atomic ship construction) 

Maritime Service—ship’s service stores— 
profits for chapel acquisition—in absence 
of Congressional action establishing policy 
concerning profits derived from revenue- 
producing activities of Govt., profits de- 
rived from operation of ship’s service stores 
operated for Maritime Service may con- 
tinue to be used for welfare activities of 

trainees of Maritime Training Program, 
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Subsidies: 
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MARITIME MATTERS—Continued 
and no objection will be made to transfer of 


such profits to Academy Chapel Fund for 


Contract modification—mariner sales con- 
tracts which were executed at time when 
certain work items were excluded from 
construction-differential subsidy pay- 
ments may not be modified to increase 
subsidy payments on basis of subsequent 
determination that items are properly for 
inclusion in determination of subsidy 
payments 

Eligibility: 
Extended voyages: 

Determination by Federal Maritime 
Administrator that minimum of one 
extended voyage per year by Ameri- 
can steamship company on estab- 
lished trade routes meets regular 
service requirements of sec. 211, 
Merchant Marine Act, 1936, will 
support payment of subsidies for 
past extended voyages and cruises or 
amendment of contract to provide 
subsidy on future extended voyages- 

Extended voyages or cruises by Ameri- 
can steamship companies beyond 
their regular ports of call that take 
approximately same time as regular 
voyages are not deviations within 
general trade area of regular services 
but are considered “new services” 
and steamship companies are not 
entitled to operating-differential 
subsidy pursuant to 46 U. 8. C. 1011 
until after administrative determina- 
tions are made that “‘new services” 
meet statutory requirements for 
operating-differential subsidies... 

Foreign vessel operation—although both 

Grace National Bank of New York 

and Grace Line, Inc., holder of an 

operating-differential subsidy contract 
under Title IV of Merchant 

Marine Act, 1936, are controlled by 

W. R. Grace and Company, the execu- 

tion of a trust agreement by Grace 

National Bank of New York, under 

which Bank will operate certain for- 

eign vessels in domestic and foreign 
trade of U. 8., does not reflect an 
affiliation of nature referred to in sec. 

805 (a) of act, which restricts subsidized 

operators and their affiliates from 

operating other vessels in domestic 
commerce without prior written 
authorization of Maritime Adminis- 


Tanker acquisition—trade-in allowance eli- 
gibility—converted cargo vessel—a vessel 
which was built in 1946 as dry cargo vessel 
but converted in 1954 to tanker-ore carrier 
may be considered tanker over ten years 
old within purview of tanker trade-in 
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MARITIME MATTERS—Continued 


allowance provisions of sec. 510 (h) of 
Merchant Marine Act, 1936, for application 
of trade-in allowance of cost of construction 
of new tanker stiles Satae ‘ 
Valuation of subsidy covered vessels for 
trade-in—when vessels which are covered 
by construction-differential subsidies are 
traded-in as obsolete for replacement for 
new construction, valuation is for com- 
putation on basis of fair and reasonable for- 
mula prescribed in trade-in provisions of 
sec. 510, Merchant Marine Act, 1936, 
rather than on valuation formula pre- 
scribed in sec. 802 applicable to vesscls 
purchased or requisitioned by Govt. -.__-- 
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Travel—Continued 
Expense reimbursement— Continued 
route in connection with official as- 
signments en route ts entitled only to 
mileage for distance in excess of that 
normally traveled between home and 
headquarters. Modified by 36 Comp. 


Marshal who travels by privately 
owned automobile on official business 
between home city and headquarters 
city, where he resides during week, is 
not entitled to mileage even though 
travel involved escorting prisoner and 
did not involve duty at marshal’s 


MARRIAGE: 

Divorce. (See Husband and Wife, divorce) 
MARSHALS: 

Travel: 


regular place of employment. Modi- 
fied by 36 Comp. Gen. 795 
U. 8. marshal who performs temporary 


91 


Expense reimbursement: 

Deputy U. 8. marshals who live in head 
quarters cities during workweek be 
cause they maintain residences too far 
away to permit commuting daily may 
not be paid mileage for travel by pri 
vately-owned automobile to serve 
processes en route to residences or 
headquarters during weekend. Modi 
fied by 36 Comp. Gen. 795 sit 

Deputy U. 8. marshals who reside out 
side headquarters cities and are re 
quired to return to headquarters cities 
after hours or on Saturday or Sunday 
to perform regular, overtime or call 
back overtime duty may not be paid 
mileage for travel by privately owned 
automobile between homes and head 
quarters. Modified by 36 Comp 
Gen. 795_. aed soil asitits 

Expenses incurred by employees for 
travel by privately owned automobiles 
between home and headquarters are 
considered personal even though em 
ployee resides outside headquarters 
city and is required to perform travel 
incident to overtime or call back duty. 
Modified by 36 Comp. Gen. 795 

Marshals who are authorized to use 
privately-owned automobiles for offi 
cial business within or outside of their 
designated posts of duty may be paid 
mileage from whatever point journey 
begins, without deduction for distance 
normally traveled between home and 
headquarters and_ irrespective of 
whether duty is performed within or 
outside of corporate limits of headquar. 
ters city or at headquarters office. 36 
Comp. Gen. 618, id 450, id 171, modi 
fied __. - 

Marshal who travels by privately 
owned automobile from headquarters 
city, where he resides during week, to 
home city, where he left prisoner, 
spent night at his home and next day 
returned to headquarters by circuitous 


H18 


duty travel by privately-owned auto- 
mobile on either workday or nonwork- 
day without reporting to headquarters 
is entitled to mileage without deduc- 
tion for travel from residence to tem- 
porary duty station and return 
Modified by 36 Comp. Gen. 795... _.-- 
U. S. marshal who performs temporary 
duty en route by privately owned 
automobile from residence to head 
quarters where he performs duty may 
not have such travel considered as on 
official business and is entitled only to 
mileage in excess of that normally 
traveled between residence and head- 
quarters. Modified by 36 Comp 


owned automobile from residences to 
headquarters for duty are required to 
bear expense of travel regardless of 
whether travel involves regular, over- 
time or call-back duty and regardiess 
of whether for personal convenience 
marshal maintains two _ residences 
within and outside of city limits of 
headquarters. Modified by 36 Comp. 


MEDICAL TREATMENT: 
Dependents of military personne!—residence 


requirement—although Comptroller Gen- 
eral does not have jurisdiction to render 
decision on residency requirement of de- 
pendent parents or parents in law of mem- 
bers of uniformed services for entitlement 
to benefits under Dependents’ Medical 
Care Act, because determinations of de- 
pendency by See of Defense and Sec. of 
Health, Education and Welfare are final 
and conclusive, nevertheless, restrictive 
use of word “household,” as used in act to 
preclude benefits to dependent parent who 
is temporarily absent from member's 
household undergoing prolonged hospitai- 
ization, is not required; however, parent 
who is wholly supported financially by 
member but lives apart is not dependent 
under act 
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MEETINGS: 








Attendance, etc., fees—management confer- 
ences—use of funds appropriated for at- 
tendance at meetings will not be ques- 
tioned unless it is obvious that meeting is 
not concerned with some aspect of activity 
for which appropriations are made, and, 
therefore, payment of registration fee for 
employees of Civil Aeronautics Adminis- 
tration to attend management conference 
which is administratively determined to 
be in furtherance of its authorized activi- 
CinS I Sa discieiiknnatisddernsccquese 

Training courses distinguished—five-day 
management conference for Govt. admin- 
istrators to exchange experiences and in 
formation im field of management is 
“meeting” rather than “course of training 
or instruction” as those terms are used in 
Statutes and decisions, and fact that pro- 
fessional educaters who are to lead study 
groups or workshop programs are also to 
give addresses on specific subjects does not 
constitute conference a course of training .. 


MILEAGE: 


Military personnel: 
Per diem concurrently—mileage allowance 
which ts authorized for members of uni- 
formed services, in sec. 303 (a) of Career 
Compensation Act of 1949, is one of mu- 
tually exclusive methods of payment 
for travel and is intended to cover ex- 
penses of temporary lodging, etc., and. 
therefore, payment of mileage and per 
diem for same day, even though not for 
same part of day. is precluded .......... 
Reenlistment or extension of enlist ment— 
enlisted member serving as band 
leader—enlisted Marine Corps member 
who serves as band leader and receives 
pay and allowances of commissioned 
officer is not officer, and on discharge 
from enlisted status at expiration of his 
enlistment be may be regarded as sepa- 
rated from service for entitlement to 
mileage payment even though he im- 
mediately reenlists for another tour of 
duty. 35 Comp. Gen. 699, modified.... 
Retirement: 
Erroneous status advice: 

Member of Coast Guard who, while on 
leave prior to permanent retirement, 
traveled to his home is not entitled 
to mileage allowance by reason of 
erroneous advice that his name had 
been placed on Temporary Disa 
bility Retired List nor to mileage 
and reimbursement for dependent’s 
travel for travel prior to issuance of 
competent orders................... 

Member of Coast Guard who, while 
on leave, traveled to home where he 
continued to reside after notice of 
permanent retirement did not have 
right to select home and travel to 
that place within one year of retire- 

ment prejudiced by reason of erro 
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Retirement —Continucd 

Erroneons status advice—Countiiued 
neous advice that his name had been 
placed on Temporary Disability 
Retired List and travel actually 
performed and continued residence 
constitutes selection of retirement 
Travel by privately-owned automobile— 
nonnecessity—although title and legisla- 
tive history of act of June 13, 1956 (P. L. 
576, 84th Cong.), amending mileage 
allowance provisions of sec. 303 (a) of 
Career Compensation Act of 1949, indi- 
cate that act is applicable only to travel 
by privately-owned conveyance, the 
language of the act, which authorizes 
mileage allowance for travel within and 
outside U. S. without restriction as to 
conveyance, is clear and unambiguous, 
and, therefore, to extent that the title 
and history is in conflict, they may be 
I iaiitcitin Cane tiksvcsctcctes 


Travel by privately-owned automobile: 


Between residence and headquar.ers: 
Official duty at or near headquarters— 
employees who are authorized to use 
privately-owned automobiles for offi- 
cial business within or outside of their 
designated posts of duty may be paid 
mileage from whatever point journey 
begins, without deduction for distance 
normally traveled between home and 
headquarters and _ irrespective of 
whether duty is performed within or 
outside of corporate limits of head- 
quarters city or at headquarters office. 

36 Comp. Gen. 618, id. 450, id. 171, modi- 

Rn 

Official duty en route: 

Deputy U. 8. marshals who live in 
headquarters cities during workweek 
because they maintain residences 
too far away to permit commuting 
daily may not be paid mileage for 
travel by privately-owned automo- 
bile to serve processes en route to 
residences or headquarters during 
weekend. Modified by 36 Comp. 

Marshal who travels by privately- 
owned automobile on official busi- 
ness between home city and head- 
quarters city, where he resides dur- 
ing week, is not entitled to mileage 
even though travel involved escort- 
ing prisoner and did not involve 
duty at marshal’s regular place of 
employment. Modified by 36 
SE: GES nsec sbeeanecuasen 

Marshal who travels by privately- 

owned automobile from headquar- 
ters city, where he resides during 
week, to home city, where he left 
prisoner, spent night at his home 
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Between residence and headquarters— 
Continued 
Official duty en route—Continued 
and next day returned to headquar- 
ters by circuitous route in connec- 
tion with official assignments en 
route is entitled only to mileage for 
distance in excess of that normally 
traveled between home and head- 
quarters. Modified by 36 Comp. 


U. 8. marshal who performs temporary 
duty en route by privately-owned 
automobile from residence to head- 
quarters where he performs duty 
may not have such travel considered 
as on official business and is entitled 
only to mileage in excess of that 
normally traveled between residence 
and headquarters. Modified by 36 


U-:8. marshals who travel by privatelty- 
owned automobile from residences 
to headquarters for duty are required 
to bear expense of travel regardless 
of whether travel involves regular, 
overtime or call-back duty and re- 
gardiless of whether for personal con- 
venience marshal maintains two 
residences within and outside of city 
limits of headquarters. Modified 
by 36 Comp. Gen. 795...........-.. 

Overtime duty: 

Deputy U. 8. marshals who reside 
outside headquarters cities and are 
required to return to headquarters 
cities after hours or on Saturday or 
Sunday to perform regular, overtime 
or call-back overtime duty may not 
be paid mileage for travel by pri- 
vately-owned automobile between 
homes and headquarters. Modified 
by 36 Comp. Gen. 795...........-.. 

Expenses incurred by employees for 
travel by privately-owned auto- 
mobiles between home and head- 
quarters are considered personal 
even though employee resides out- 
side headquarters city and is re- 
quired to perform travel incident to 
overtime or call-back duty. Modi- 
fied by 36 Comp. Gen. 795.......... 

U. S. marshals who travel by privately- 

owned automobile from residences to 
headquarters for duty are required 
to bear expense of travel regardless 
of whether travel involves regular, 
overtime or call-back duty and re- 
gardless of whether for personal con- 
venience marshal maintains two 
residences within and outside of 
city limits of headquarters. Modi- 
fied by 36 Comp. Gen. 795.......... 
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Travel by privately-owned automobile—Con. 
Between residence and temporary duty— 
U. 8S. marshal who performs temporary 
duty travel by privately-owned automo- 
bile on either workday or nonworkday 
without reporting to headquarters is 
entitled to mileage without deduction 
for travel from residence to temporary 
duty station and return. Modified by 
eS SI i ccnenececniudénsnnn 
Cancellation of orders after commencement 
of travel—leave prior to temporary duty— 
employees who, after premature depar- 
ture for temporary duty station by 
privately-owned automobile and while 
on annual leave at point beyond tem- 
porary duty station received notice of 
cancelation of travel orders, may have 
premature travel in anticipation of tem- 
porary duty assignment regarded as 
official travel and may receive mileage 
and per diem on basis of time and dis- 
tance required to travel by automobile 
from headquarters to temporary duty 
station and return over usually traveled 
NI ncn s nineiinneeiieainiatin’ 
Witnesses—milltary courte—witnesses (other 
than Govt. employees and members of 
uniformed services) who are required to 
appear before military courts are entitled 
to same mileage payments as witnesses in 
U. 8. courts (28 U. S. C. 1821), and uni- 
form table of distances designated by 
Atty. Gen., which at present is Rand 
MeNally Standard Highway Mileage 
Guide, should be used in computation of 
WI ORIN, cineccentitncieunvnciensats 


MILITARY PERSONNEL: 


Arrests. (See Pay, absence without leave, 
civil arrest) 

Band members—mileage on discharge from 
enlisted status. (Sée Mileage, military 
personnel, reenlistment or extension of 
enlistment, enlisted member serving as 
band leader) 

Coast and Geodetic Survey personnel. 
(See Coast and Geodetic Survey, com- 
missioned personnel) 


Court-martials. (See Pay, court-martial 
sentences) 

Debts: 

Court-martial forfeitures. (See Pay, 


court-martial sentences) 
Liquidation by pay deductions. (See 
Pay, withholding) 
De Facto—Coast Guard member who, after 
permanent retirement for physical dis- 
ability, was erroneously advised that his 
mame had been placed on Temporary 
Disability Retired List may not be 
regarded as in de facto status while on temp- 
orary or permanent retired list and when 
no official duties are performed so as to 
retain retired pay in excess of that legally 
due as permanently retired member.... 
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MILITARY PERSONNEL—Continued Page| MILITARY PERSONNEL—Continued Page 


Dependents: 

Annuity elections options. (See Pay, 
retired, annuity elections for depend- 
ents) 

Medical care. (See Melical Treatment, 
dependents of military personnel) 

Quarters. (See Quarters Allowance, de- 
pendents) 

Disability retired pay. (See Pay, retired, 
disability) 

Discharges. (See Discharges and Dismis- 
sals, military personnel) 

Dislocation allowance. (See Transporta- 
tion, dependents, military personnel, 
dislocation allowance) 

Deoctors—pay (See Pay, medical and dental 
officers) 

Dual employment. (See Compensation, 
double) 

Dual payments— National Guard and retired 
pay—although State National Guard drills 
and field training duty performed by re- 
tired Regular Army officer who, after re- 
tirement in 1948 was commissioned in 
State National Guard and given Federal 
recognition, may not be regarded as per- 
formance of duty as member of reserve 
component, payment of National Guard 
pay concurrently with retired pay prior to 
Jan. 1, 1953, when National Guard mem- 
bers were brought within scope of dual 
payments prohibition of sec. 2 of act of 
Sept. 27, 1950, is of such doubtful validity 
as to constitute improper payment... .... 

Dual retired status. (Sce Pay, retired, dual 
status) 

Enlisted o. officer status dual employment 
and compensation—Panama Canal em- 
ployees. (See Compensation, double, 
concurrent military retired and civilian 
service pay, enlisted members advanced 
on retired list to commissioned rank) 

Family separation allowances. (See Station 
Allowances, military personnel, members 
unaccompanied by dependents) 

Flight pay. (See Pay, aviation duty) 

Grade reduction—restoration. (See Pay, 
reduction, effective date of restoration) 

Holding two offices. (See Compensation, 
double) 

Medical officere—pay. (See Pay, medical 
and dental officers) 

Minority enlistments. (See Enlistments, 
minority) 

Mastering-ouwt pay. (See Gratuities, mus- 
tering-out pay) 

Naval insular force: 

Death gratuity. (See Gratuities, six 
months’ death, naval insular force) 

Survivor benefits. (See Veterans, sur- 
vivor benefits, Philippine Scouts and 
naval insular force) 

Pay. (See Pay) 

Per diem. (See Subsistence, per diem, mill- 
tary personnel) 


Philippine Scouts—survivor benefits. (See 
Veterans, survivor benefits, Philippine 
Scout and naval insular force) 

Quarters. (See Quarters Allowance) 

Record correction: 

Annuity elections for dependents—time. 
(See Pay, retired, annuity elections for 
dependents, time for election, record 
correction) 

Release of Government from additional 

claims: 

Claim for increased retired pay benefits 
based on election of method of com- 
putation of retired pay under sec. 411 
of Career Compensation Act of 1949, by 
member of uniformed services whose 
military records have been correctéd, 
is separate and distinct claim from 
claim based solely on record correction 
action and is not barred by sec 207(¢) 
of Legislative Reorganization Act of 
1946. which precludes assertion of fur 
ther claims based on correction of 
military records 

Right to receive increased disability 
retired pay venefits under sec. 411 of 
Career Compensation Act of 1949, in 
addition to benefits resulting from 
correction of member's military rec- 
ord, does not depend solely on record 
correction but on some further action 
on part of member, and. therefore, 
acceptance of payment as result of 
record correction does not bar member 
from subsequent election to receive 
retired pay under sec. 411 

Reenlistment bonus. (See Gratuities, re- 
enlistment bonus) 

Reservists : 
initial training period—disability. (See 

Pay, retired, disability, reservists dis- 

abled by disease during initial training 

period) 

Readjustment payment on involuntary 
release. (See Pay, readjustment pay- 
ment to reservists on involuntary 
release) 

Retired : 

Civilian service. (See Compensation, 
double, concurrent military retired and 
civilian service pay) 

Contracting with Government—enlisted 
members receiving officer retired pay— 
member of Navy who ts retired under 
laws relating to enlisted men, but who 
receives retired pay as officer by reason 
of temporary officer appointment under 
Title III of Officer Personnel Act of 1947, 
is not officer within purview of 34 U.S. C. 
883 or 5 U. 8. OC. 58, which precludes 
retired officer from receiving retired pay 
when he accepts employment in private 
industry to sell or negotiate for sale of 
employer’s products to one or more of 
a OE 
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Retirement. (See Pay, retired) 

Active duty continued. (See Gratuities, 
mustering-out pay. active duty con- 
tinued after disability retirement) 

Public Health Service officer status. (See 
Public Health Service, commissioned 
personnel, military travel and trans- 
portation allowances on retirement) 

Six months’ death gratuity. (See Gratuities, 
six months’ death) 

Station allowances. (See Station Allowances, 
military personae!) 

Submarine duty. (See Pay, submarine duty) 

Subsistence allowance (See Subsistence 
Allowance) 

Taz debis. (See Set-Off, pay, etc., due mill- 
tary personnel, taxes, delinquent, Federal 
taxes) 

Trailer allowance. (See Trailer Allowance 
for Military Personnel) 

Travel—mileage. (See Mileage, military 
personnel) 

Travel status—concurrent mileage and per 
diem. (See Mileage, military personnel. 
per diem concurrently) 

Withholding of pay for debts to United 
States. (See Pay, withholding) 

MILITARY SEA TRANSPORTA- 

TION SERVICE: 

Contracte—forfeiiure of performance bond— 
contractor who could have foreseen that 
delayed. or untavorable administrative 
determination of vessel costs for mortguge 
and loan insurance would affect financing 
plans. incident to conditional award of 
long-term charter of two tankers. may not 
be excused for failure to submit firm com- 
mitment documents required by cash bond 
and failure to furnish documents justifies 
forfeiture of bond 


MISCELLANEOUS RECEIPTS: 


Fees for services to public: 

Dept. of State may establish and collect 
in advance a flat fee for communication 
services performed for private individ- 
uals and firms, and that portion of fee 
representing an estimated amount for 
cost of services may be credited to appro- 
priation in accordance with 5 U. 8. C. 
168, provided estimates reasonably ap- 
proximate costs, and portion representing 
administrative costs may be deposited 
into miscellancous receipts pursuant to 
6U.8 C. lt 

Requirement in 5 U. 8. C. 140 for deposit of 
fees, for furnishing services to public, 
into miscellaneous receipts is not ap- 
plicable to amounts for out-of-pocket 
expenses collected in advance by State 
Dept. for miscellaneous services and, 
therefore, deposit fund account may be 
established for such collections from 
which out-of-pocket expenses may be 
paid and balance transferred into miscel- 
lancous receipts 


Witness fees—witness fees recovered from 
Federal employees appearing in State 
courts on behalf of Federal Govt., unlike 
jury fees, are not covered by act of June 29, 
1940, 5 U. 8. ©. 30p, and, therefore, such 
fees must be deposited into miscellaneous 


NATIONAL CAPITAL PLANNING 


COMMISSION: 
Employees—intermittent, ete., service—re- 
striction “not in excess of one year” on 
intermittent or temporary employment by 
National Capital Planning Commission 
contained in act of July 19, 1952, precludes 
extension of period of employment be- 
yond one calendar year, regardless of actual 
number of days on which temporary or 
intermittent services are performed 


NATIONAL GUARD: 


Federal or State status—eervice credits. (Sce 
Pay, service credits, National Guard) 
Pay entitlement after hospitalization: 
Ability to perform military duties: 
Although certification by nonservice 
physician of physical condition of 
member of reserve component of uni- 
formed services who suffered disability 
during training duty may be accepted 
to establish member's inability to per- 
form military duty, such evidence in 
lieu of certification by service medical 
officer should be discouraged and only 
permitted under closely circum- 
scribed regulations 
Pay and allowances due National Guard 
members under 32 U. 8. C. 318, which 
extends benefits applicable to corres- 
ponding grades of Regular Army or 
Regular Air Force to guardsmen who 
are disabled by disease or injury while 
in training, may not be continued be- 
yond termination of hospitalization if 
it is determined that National Guard 
members are able to perform military 
duties, notwithstanding incapacity to 
resume duties of civilian pursuits.._. 


Retired officer performing State National 
Guard duty. (See Pay, retired, concurrent 
State National Guard pay) 


NAVAL ACADEMY: 


Instructors—retirement annuity policies— 
sale after termination of employment— 
deferred annuity insurance policy, with 
no cash surrender value, which was pur- 
chased by civilian faculty member of 
Naval Postgraduate School by monthly 
salary allotments and additional amount 
contributed by Govt., pursuant to 10 
U.S. C. 7082, became property of insured, 
and after termination of Govt. employ- 
ment, policy may be sold back to insur 
ance company and entire proceeds paid to 
former policy holder 
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NOTARIES PUBLIC: Page | OFFICERS AND EMPLOYEES—Con. Page 
Commission payment by Government—pri- Hours of work—Continued 


vate business—employees who are re- 

quired to serve as notaries public in per- 

formance of official business may be paid 
aliowance not to exceed expense incurred 
in obtaining commission, in accordance 

with Notaries Public Expense Act of 1955, 

even though employees also use notarial 

powers for private business. -......... a 

OFFICERS AND EMPLOYEES: 
Compensation. (See Compensation) 
Consulianis. (See Experts and Consultants) 
Contributions from sources other than 

United Siates: 

Rockefeller Award recipients. (See Com- 
pensation, additional, from sources other 
than United States, Rockefeller, etc., 
award recipients) 

Travel expenses. (See Travel Expenses, 
contributions from private sources) 

Cooperative cmployees—status. (See Agri- 
culture Department, employees, cooper- 
ative) 

De facto: 

Compensation received by employee prior 
to demotion to former position when 
found physically unqualified for promo- 
tion may be retained under de facto rule, 
but employee is to be regarded as in de 
jure status during period he received com 
pensation at higher rate than he had 
previously received in lower position on 
basis of erroneous promotion, and such 
excess compensation must be refunded __ 

Employee who was promoted in violation 
of minimum service requirements of 
Whitten Rider may not be regarded as 
in de facto status so as to retain additional 
salary and, notwithstanding absence of 
fault on part of employee, is required to 
refund excess salary received 

De jure—compensation received by em- 
ployee prior to demotion to former position 
when found physically unqualified for 
promotion may be retained under de facto 
rule, but employee is to be regarded as in 
de jure status during period he received 
compensation at higher rate than he had 
previously received in lower position on 
basis of erroneous promotion, and such 
excess compensation must be refunded_. 

Executives—compensation increases. (See 
Compensation, increases, executives) 

Holding two positions. (See Compensation, 
double) 

Hours of work: 

Forty-hour week: 

Shorter workweek establishment: 

Classification Act employees—in 
absence of express authorization by 
Congress, workweek of less than 40 
hours may not be established for 
employees in Office of Superintend- 
ent of Documents whose compensa- 
tion is fixed in accordance with 
Classification Act of 1949 


Forty-hour week—Continued 

Shorter workweek establishment—Con. 
Government Printing Office employ- 
ees—establishment of workweek of 
less than 40 hours for all Govt. 
Printing Office employees, whose 
wages are fixed pursuant to Kiess 
Act, 44 U. S. C. 40, and payment 
of overtime for any hours of work in 
excess of shorter workweek may be 
accomplished by Public Printer 

under said act 


Leavesofabsence. (See Leaves of Absence) 
Life insurance: 


Coverage during periods of suspension— 
under back pay act of Aug. 24, 1912, as 
amended, 5 U. 8. C. 652, which provides 
that employees are to be regarded as 
rendering service during periods of 
unjustified removals or suspensions from 
service, employees on _ rcinstatement 
are regarded as having been covered by 
Federal Employees’ Group Life Insur- 
ance Act of 1954 during period of separa- 
tion, and deduction of premiums from 
employee’s back pay is required 


Salary computation: 


Night differential saved to wage board 
employees: 

Night differential which is saved by 
Civil Service regulations or by 
administrative action to employees 
whose positions are converted from 
Classification Act schedule to wage 
board schedule should be included 
in basic annual salary on which 
Federal employees’ share of cost of 
group life insurance is computed_. 

Under regulations of CSC, insurance 
deductions under Federal Employ- 
ees’ Group Life Insurance Act of 
1954 for wage board employees whose 
night rate is considered as basic 
compensation and who work inter- 
mittently on tours of duty which 
include periods of night work of 
varying length and whose tours of 
duty (day and night) during year 
cannot be accurately projected may 
be made upon basis of employee’s 
day or night annual rate of compen- 
sation in effect at end of each pay 


Notaries. (See Notaries Public) 
Overseas: 
Dependents’ transportation. (See Trans- 


portation, dependents, overseas em- 
ployees) 
Home leave: 

Dependents’ travel. (See Transporta- 
tion, dependents, overseas employees, 
home leave) 

Free travel time. (See Leaves of Ab- 
sence, home leave travel time for over- 
seas employees) 
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OFFICERS AND EMPLOYEES—Con. Page | OFFICERS AND EMPLOYEES—Con. Page 
Overseas— Continued Training—Continued 
Travel agency utilization. (See Transpor- Personal v. Government expense: 
tation, travel agencies, foreign countries Deter minative factors—expenses of train. 
to United States) ing Govt. personnel at non-Federal 
Paydays. (See Compensation, paydays) facilities may not be paid from appro- 
Part-time: priated funds, in absence of express 
Leave: statutory authority unless it can be 
Annual. (Sec Leaves of Absence, an- shown that training course is (1) es 
nual, accrual, part-time, ete., em- sential to purpose for which appropria- 
ployees) tion is made, (2) for period of brief 
Sick. (See Leaves of Absence, sick, xe duration, and (3) special in nature to 
crual, part-time, ete., employees) meet need of authorized program. .--- 
Per diem. (See Subsistence, per diem) Rockefeller, etc., award recipients— 
Reassignment—restoration of highest previ- although Defense Dept. employee who 
ous salary. (See Compensation rates, receives Rockefeller Public Service 
highest previous rate. reassignment) Award is prohibited by 18 U. 8. C, 
Retired employees: 1914 from receiving expenses (tuition, 
Reemployment: fees, professional materials, travel and 
Annuity deductions from lump-sum living expenses) under grant, authority 
leave. (See Leaves of Absence. tump- in Defense Dept. appropriation acts 
sum payments, reemployed civil <erv- for training civilian employees permits 
ice annnitants, annuity de juctions) payment of compensation and ex- 
Experts and consuliams. (See Experts penses, including tuition, during em- 
and Consultants, reemployed civil ployee’s period of study abroad_.__... 
service retirees) Travel expenses. (See Travel Expenses) 
States: Wage board—conversion from classified 
State employees paid from Federal tund: positions. (See Compensation, wage 
Decision that Dept o. Auriculture co board employees, conversion from classi- 
operative employees (paid by states) fied position) 
hold positions under U S Govt ORDERS: 
within meaning of dual compensation Amendment: 
limitations of sec. 212 of Economy Act Correction of erroneous orders—military 
of June 30, 1932 5 U 8.C AMa, ts tan- orders which transfer Army enlisted man 
tamount to changed construction of for course of instruction on permanent 
law and. therefore. will not be given change of station basis contrary to com- 
retroactive application................ manding officer’s assignment instruc- 
Retired Naval Reserve officer who is tions directing such training transfers to 
appointed by Dept of Agriculture to be on temporary duty basis pending 
civilian (cooperative) position in Ex- issuance of further orders may be cor- 
tension Service at state university, rected, and member is entitled to retro 
where he performs Federal functions active payment of per diem for period 
and is supervised by Federal official, of temporary duty on basis of corrected 
holds civilian office or position under 
U 8. Govt. within meaning of dual Retroactive—after members of uniformed 
compensation limitations in sec. 212 services have actually reported to new 
ot Economy Act of June 30, 1932, 5 station for duty under instruction for 
U. 8S C. S¥a, even though civilian period of six months, pursuant to per- 
salary is paid from State or non- manent change of station orders, the 
Federal funds amendment of orders referring to duty as 
Temporary —salary plus travel and per diem. temporary is ineffective to authorize 
(See Compensation, additional, travel, per payment of per diem 
diem and salary for temporary employees) Conclusiveness of unambiguous order—if 
Training: the language contained in official orders di- 
Meetings distinguished—five-day manage- recting duty is clear and unambiguous, de- 
ment conference for Govt. administrators scription of duty contained therein may be 
to exchange experiences and information considered as establishing with reasonable 
in field of management is “meeting” conclusiveness nature and character of 
rather than “course of training or in- duty; for example, if orders direct active 
struction” as those terms are used in duty for training, they will not be con- 
statutes and decisions, and fact that sidered as ordering active duty 
Effective date—leave, delay, en route to new 
cee ic apt eee station—reimbursement to members of 
F uniformed services for travel incident to 
also to give addresses on specific sub- permanent change of station orders which 
jects does not constitute conference are modified during period of leave or de- 
lay authorized in orders is limited to dis- 















ORDERS—Ccntinued 
tance from old permanent station to ulti- 
mate new station, and proposed regulation 
which would permit travel in leave status 
after detachment from old station to be 
regarded as official travel goes beyond 
scope of travel reimbursement authority in 
Career Compensation Act of 1949__..____- 

Retroactive—determination that subsistence 
allowances at emergency rates should be 
paid members of uniformed services at 
particular place to compensate for extra- 
ordinary expenses may be made retro- 
actively effective to cover reasonable time 
between date emergency conditions com- 
meneed and date of administrative de- 
PE. dioinckss ccncibustiicebatnnticketicine 

PANAMA CANAL: 

Employees: 

Compensation. (See Compensation. Pana- 
ma Canal employees.) 

Dual employment and compensation. 
(See Compensation, double, concurrent 
military retired and civilian service pay, 
enlisted members advaneed on retired 
list to commissioned rank, Panama 
Canal employees; Compensation, dou- 
ble, concurrent military retired and 
civilian service pay, Reserve member- 
ship, Panama Canal employees). 

Travel. (See Travel Expenses, fares, 
round-trip, different modes used on 
going and return, Panama Canal em- 
ployees) 

Use of foreign vessels. (See Transporta- 
tion, vessels, foreign, American vessels 
availability) 

PATENTS: 

Fees—payment by Government agencies— 
public use—issuance of patents for inven- 
tions which result from research work 
performed under Govt.-financed contracts 
and which are made available to public 
constitutes rendering of service to Govt. 
agency so that charge by Patent Office and 
payment by sponsoring department of fees 
incident to the filing and issuance of patent 
are neither authorized nor required 

PAY: 

Absence without leave: 

Civil arrest: 

Acquittal—serviceman who is held by 
U. 8. military authorities, subject to 
call of Japanese civil authorities for 
his custody, and who subsequently is 
acquitted does not have his absent 
status changed by reason of trial and 
conviction by court-martial on charges 
arising out of same offense, and, there- 
fore, member should not be credited 
with pay for period of confinement; 
and after acquittal by civil authorities, 
his right to credit would depend on 
whether his absence is excused as un- 
ae Ee 

Confinement after conviction but before 
trial—member of uniformed services 
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who is confined by U. 8. military au- 

thorities for trial in Japanese civil 

court, as result of apprehension by 
either U. S. military or Japanese au- 
thorities, is regarded as constructively 

“absent” from duty during period of 

pretrial confinement after conviction, 

so as to be precluded from receiving 
pay and allowances during such ab- 
sence, unless absence is excused as un- 

I stk clit ealsictindeicenntinke 

Confinement prior to charge—a service- 
man who is apprehended and con- 
fined by U. S. military authorities for 
charge by proper process in Japanese 
civil court is entitled to basic pay for 
period prior to date on which he is 

RI tir dniedin tk nce ebicinncttiadine 

Effect of military charges during confine- 

ment: 

Serviceman who is held by U. 8. mili- 
tary authorities, subject to call of 
Japanese civil authorities for his 
custody, and who subsequently is 
acquitted does not have his absent 
status changed by reason of trial and 
conviction by court-martial on 
charges arising out of same offense, 
and, therefore, member should not 
be credited with pay for period of 
confinement; and after acquittal by 
civil authorities, his right to credit 
would depend on whether his ab- 
sence is excused as unavoidable -_._. 

Serviceman who is held by U. S. 
military authorities, subject to call 
of Japanese civil authorities for his 
custody, is constructively absent 
from duty and is not entitled to 
basic pay for period of his confine- 
ment, notwithstanding U. 8. mili- 
tary charges have been preferred 
against him also 


During court-martial forfeiture sentences. 


(See Pay, court-martial sentences, non- 
pay periods during forfeiture) 


Active duty: 
Hospitalization, medical treatment, etc.: 


Ability to perform military duties—pay 
and allowances due National Guard 
members under 32 U. 8. C. 318, which 
extends benefits applicable to corre- 
sponding grades of Regular Army or 
Regular Air Force to guardsmen who 
are disabled by disease or injury 
while in training, may not be contin- 
ued beyond termination of hospitali- 
zation if it is determined that National 
Guard members are able to perform 
military duties, notwithstanding in- 
capacity to resume duties of civilian 

Physical condition certification by nen- 

service doctor—although certification 
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Page | PAY —Continued 
Additional—Continued 
Contact with lepers— Continued 


Continued 
by nonservice physician of physical 
condition of member of reserve com- 
ponent of uniformed services who 
suffered disability during training 
duty may be accepted to establish 
member's inability to perform military 
duty, such evidence in lieu of certifi- 
cation by service medical officer should 
be discouraged and only permitted 
under closely circumscribed regula- 


Pending disability retirement action— 
reservists injured on training duty— 
an injured naval reservist whose com- 
pensation award by Bu. of Employees 
Compensation was discontinued when 
he was found ablo to resume civilian 
occupation without loss of earning 
capacity by reason of injury received 
during Reserve training, is not thereafter 
entitled to military pay and allowances 
while awaiting action on disability re- 
tirement. 29 Comp. Gen. 509, modified. 
Release by court order—two retired Navy 
enlisted men who were recalled to active 
duty and later permitted to return to 
their homes, upon determination by 
U. 8. District Court that they were 
illegally recalled to active duty, are to 
be regarded as having been released 
“from any and all active duty status” 
and are not entitled to active duty pay 
after court order, notwithstanding ab- 
sence of written orders which would 
cancel or terminate active duty status; 
however, on day following court order, 
members are entitled to retired pay 
provided right thereto has not otherwise 


Reservists injured en route to training 
duty—reservist who was authorized to 
travel by privately-owned automobile to 
duty for period of less than thirty days, 
and who was injured in automobile 
accident en route on day on which it 
would have been necessary to depart by 
rail to reach duty station.on reporting 
date, would be entitled to active duty 
pay for complete day of travel regardless 
of whether injury occurred before or 
after necessary departure time by rail; 
and, therefore, member may be con- 
sidered on active duty for disability 
retirement pay 


Additional : 


Aviation duty. (See Pay, aviation duty) 

Contact with lepers: 

Duty involving intimate contact with 
persons afflicted with leprosy to entitle 
military personnel to incentive pay for 
hazardous duty may not be presumed 
from mere assignment to duty at 
leprosarium; however, if there is evi- 


dence that duty involves personal or 
intimate contact with lepers or contact 
with property of patients which would 
be medically considered as furnishing 
method of transmission of disease, 
members are entitled to incentive pay. 
Members of uniformed services who are 
assigned to facilities which are med- 
ically recognized as asylums or hospi- 
tals for lepers, even though facilities are 
not officially designated as “‘lepro- 
sariums,” are entitled to incentive pay 
for hazardous duty involving contact 
with persons afflicted with leprosy... 

Medical and dental officers. (See Pay, 
medical and dental officers) 

Naval enlisted men retained after enlist- 
ment. (See Pay, after expiration of 
enlistment, naval enlisted men serving 
in foreign waters) 

Sea duty—vessels restricted to inland 
waters—Coast Guard patrol boats, 
which are primarily equipped for inland 
water duty and which are not regularly 
at sea at least 5 percent of time, may not 
be regarded as unrestricted within mean- 
ing of E. O. No. 10168 so as to entitle 
members to sea-duty pay, and whether 
vessels which spend more than 5 percent 
of time outside inland water boundaries 
may be regarded as unrestricted is for 
administrative determination based on 
each particular vessel and its duties... 

Submarine duty. (See Pay, submarine 
duty) 


After expiration of enlistment: 


Confinement, etc., periods—duty pending 
court-martial appeal. (See Pay, court- 
martial sentences, duty pending review, 
enlistment expiration) 

Naval enlisted men serving in foreign 

waters: 

Evidence—ev idence to support increased 
pay provided in 10 U. 8S. C. 5540 for 
enlisted personnel of naval service who 
are serving on vessels in forcign waters 
when enlistments expire and who are 
temporarily retained on active duty 
should include military pay order 
authorizing pay and a certification 
that retention was authorized by 
senior officer present afloat as essential 
ae 

Expiration of obligated service period ov. 
enlistment—enlisted members of 
Naval Reserve who are serving on 
vessels in foreign waters when period 
of obligated service expires but who 
are not retained on active duty beyond 
termination of enlistment are not en- 
titled to increased pay provided in 10 
U. 8. C. 5540; however, if Reserve 
member is retained beyond normal 
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After expiration of enlistment—Continued 
Naval enlisted men serving in foreign 
waters—Continued 
date term of enlistment would expire, 
he becomes eligible for increased pay-- 
Increased payment by disbursing offi- 
cer—Navy regulations which require 
submission to GAO of claims of en- 
listed members for 25 percent increase 
in basic pay when enlistments expire 
while serving on vessel in foreign 
waters and they are retained on active 
duty in public interest may be revised 
to permit immediate payment of in- 
crease by ship’s disbursing officers__.- 
Aviation duty—suspension from flying duty— 
administrative action required—a naval 
reservist who, while on authorized leave 
from duty requiring frequent and regular 
participation in acrial flights, was admitted 
to civilian hospital for treatment for polio- 
myelitis, which subsequently caused his 
death, may not be regarded as having his 
flight status automatically suspended by 
reason of hospitalization and, therefore, 
member’s widow is entitled to have addi- 
tional flight pay included in six months’ 
death gratuity payment.................- 
Checkages and forfeitures under court- 
martial sentences. (See Pay, court-martial 
sentences) 
Confinement periods—civil arrest. (See 
Pay, absence without leave, civil arrest) 


Court-martial sentences: 


Duty pending review: 

Enlistment expiration—enlisted member 
of uniformed services whose enlist- 
ment expired during period he was 
ordered to resume regular duties pend- 
ing appellate review of that portion of 
general court-martial which provided 
bad conduct discharge is entitled to 
pay and allowances until termination 
I ddinintinaniinindieteinen 

Unexecuted forfeiture—court-martial 
sentence which was set aside for ap- 
pellate review prior to execution of 
pay and allowance forfeiture provisions 
of sentence may not be considered 
valid sentence for forfeiture purposes 
and pay and allowances may accrue 
to member until approval of second 
court-martial sentence which required 
forfeiture of pay and allowances accru- 
ee iC iaieniscccdtndedccstaewsee 

Forfeiture precedence over other debts— 
forfeiture of pay imposed on member of 
uniformed services under Manual for 
Courts-Martial constitutes loss of en- 
titlement to pay rather than indebted- 
ness to U. &., and such forfeitures now 
take precedence over other items of 
Nonpay periods during forfeituare—nonpay 

status periods (absence without leave, 

etc.) of armed forces members who are 
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Court-martial sentences—Continued 


sentenced by court-martial to partial 
forfeiture of pay for specific periods are 
required to be excluded in computation 
I ccditictncmtsecencas 
Overlapping forfeiture sentences—in com- 
puting pay forfeitures as result of two 
court-martial sentences which overlap, 
amount specified in each sentence is for- 
feited for particular period in each sen- 
tence; and if total amount of forfeitures 
during any period sentences run con- 
currently exceeds two-thirds limitation, 
only two-thirds of member's pay is for- 
feited during period and after concurrent 
period, pay is forfeited under remain- 
ing sentence at rate and for time speci- 
fied 


Drill: 


Retired officer performing State National 
Guard duty. (See Pay, retired, concur- 
rent State National Guard pay) 

Training assemblies—in excess of cight 
hours—a reserve training period of more 
than eight hours instead o1 two training 
periods scheduled in next payroll quarter 
may be considered as two drill asscem- 
blies for pay and allowance purposes 
rather than as duty in lieu of attendance 
at training assemblies, which is required 
by regulation to be held within same 
IE iki cicecanedebncabbnis. 


Medical and dental officers: 


Induction prior to application for commis- 
sion—physician who, after failing to 
apply for commission commensurate 
with professional education, is com- 
pulsorily inducted into Navy as seaman 
recruit and who subsequently applies 
for Reserve commission and is dis- 
charged from enlisted status to accept 
such commission is not thereby removed 
from restriction in sec. 5 of act of Sept. 9, 
1950, which precludes special pay bene- 
fits for physicians to individuals who are 
inducted into service... ................. 

Intern service after designation as medical 
officers—although commissioned officer 
of uniformed services designated as 
medical officer is precluded from receiv- 
ing special pay for medical and dental 
officers while serving on active duty as 
intern, the intern duty may be included 
in computing “two years of active 
service”’ for cligibility for special pay... 

Internship payment prohibition—the pro- 

hibition in sec. 203 (b) of Career Com- 

pensation Act of 1949 against payment 
of special pay to medical and dental 
officers of armed services while they are 
serving as interns precludes payment of 
special pay prior to time they begin duty 


Active duty—Reserves—periods of (1) 
extended active duty of less than year 
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Medical and dental officers— Continued 
Service credits—Continued 


under orders or call to extended active 
duty of 1 year or longer, (2) extended 
active duty under orders or call to 
active duty of less than 1 year, or 
(3) continuous extended active duty 
of over year under series of orders, 
each of which required duty for period 
of less than year, may be included in 
computation of special pay authorized 
by sec. 203 (b), Career Compensation 
Act of 1949, as amended by sec. 5 of act 
of Apr 30, 1956, for medical or dental 
Officers of various reserve components 
ca'led or ordered to extended active 
duty of 1 vew or longer between Sept. 
1, 1917. a d July 1, 1959 

Training duty— Reserves—period of ac- 
tive duty for training, not being full- 
time duty in active service, may not 
be included in computation of special 
pay authorized by sec. 203 (bh), Career 
Compensation Act of 1949, as amended 
by see. 5 of act of Apr. 30, 1956, for 
medical and dental! officers of various 
reserve components called or ordered 
to extended active duty of one year or 
longer between Sept. 1, 1947, and 
July 1, 1959. 


Service credits: 


Concurrent reserve service: 
During internship: 

Naval Medical Corps officer who 
attended medical school for 3 yrs. 
and 9 mos. and trained as an intern 
for 9 mos., the equivalent of 1 yr. 
medical internship, but who, dur- 
ing intern period, was also enlisted 
member of Naval Reserve on in- 
active duty, is entitled, under sec. 
202 (a) (7) of Career Compensation 
Act of 1949, to constructive service 
credit of 4 yrs. based on 5 yrs. for 
professional education and intern- 
ship, less | yr. for inactive duty in 
Naval Reserve 

Naval medical officer who attended 
medical school from Sept. 1. 1941, 
through May 31, 1945, then. after 
period of 2 mos. when he was not 
engeged in either education or 
internship, began internship on 
Sept. 1, 1945, which continued 
until May 31, 1946, ts entitled to 
constructive service credit of 5 
yrs.; however, since officer was 
member of Naval Reserve from 
Mar. 1, 1945, through May 31, 
1946, constructive credit must be 
reduced by actual period covering 
officer’s membership in Naval Re- 
serve when he was actually at- 
tending medical school or was 
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Concurrent reserve service—C ontinued 
During medical or dental school at- 
tendance: 

Naval Dental Corps officer who, 
while attending dental school for 
successive regular terms for period 
in excess of 4 years, was also en- 
listed member of Naval Reserve 
on inactive duty during that 
period is entitled, under sec. 202 
(a) (7) of Career Compensation 
Act of 1949, to constructive lon- 
gevity credit of 4 years, less actual 
period while attending dental 
school, that he was enlisted mem- 
ber of Naval Reserve on inactive 


Naval Medical Corps offiver who 
graduated from medical school 
after 4 yrs. and spent | yr. in 
medical internship, but who dur- 
ing one yeor of medical school 
attendance. was enlisted member 
of Naval Reserve on inactive duty, 
is entitled under sec. 202 (a) (7) of 
Career Compensation Act of 1949, 
to constructive service credit of 5 
yrs.; 4 for medical school plus 1 
for medical internship, less 1 yr. 
for period while attending medical 
school that officer was enlisted 
member of Naval Reserve on in- 
active duty 

Naval medical officer who attended 
medical school from Sept. 1, 1941, 
through May 31, 1945, then, after 
period of 2 ménths when he was 
not engaged in either education or 
internship, began interaship on 
Sept. 1, 1945, which continued 
until May 31, 1946, is entitled to 
constructive service credit of 5 
yrs.; however, since officer was 
member of Naval Reserve from 
Mar. 1, 1945, through May 31, 
1946, constructive credit must be 
reduced by actual period covering 
officer’s membership in Naval 
Reserve when he was actually at- 
tending medical school or was 


During residency training—Naval 
Medical Corps officer who spent 4 
yrs. in medical school, 1 yr. in medi- 
cal internship, and 2 yrs. in residency 
training, during which he was also 
enlisted member of Naval Reserve 
Corps, is entitled, under sec. 202 (a) 
(7) of Career Compensation Act of 
1949, to total constructive service 
credit of 5 yrs.; 4 for medical school 
and 1 for internship; the period of 
residency training when he was 
member of Reserve is not for inclu- 
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Service credite—Continued 
Concurrent reserve service—Continued 
sion in period of professional educa- 
tion and internship for which con- 
structive longevity service is credit- 
able and, therefore, no deduction for 
Reserve membership during resi- 
dency training is required_......... 
Retired officers ordered to active duty— 
retired medical or dental officer, either 

Regular or Reserve, who is ordered to 

Reserve active duty after May 1, 1956, 

is entitled to constructive longevity 

service credit authorized by sec. 2 of 
act of Apr. 30, 1956, which added sub- 
par. (7) to sec. 202 (a) of Career Com- 
pensation Act of 1949, for purposes of 
increasing active duty pay during 
such period; however, such construc 
tive service credit may not be con- 
sidered in computation of retired pay 
upon subsequent release from active 
duty and reversion to retired list_-__- 
Retired pay purposes: 

Although Reserve medical or dental 
officers who serve on active duty 
after May 1, 1956, effective date of 
act of Apr. 30, 1956, which authorized 
constructive longevity service credits 
for pay computation purposes, and 
who are subsequently retired under 
Title III of Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948, are entitled to 
include constructive service in deter- 
mining annual base and longevity 
pay for retired pay purposes, such 
constructive service is not creditable 
for computation of percentage mul- 
tiple in determining amount of re- 


Reserve medical and dental officers 
who, after May 1, 1956, perform only 
inactive duty for training, or active 
duty for training as distinguished 
from active duty, and who become 
entitled to retirement pay under 
Title III of Army and Air Force 
Vitalization and Retirement Equal- 
ization Act of 1948, are not entitled to 
include in computation of retirement 
pay constructive longevity credit 
authorized by act of Apr. 30, 1956, 
which added subpar. (7) to sec. 202 
(a) of Career Compensation Act of 
1949, during euch service periods_.. 

Retired medical or dental officer, 
either Regular or Reserve, who is 
ordered to Reserve active duty after 
May 1, 1956, is entitled to construc- 
tive longevity service credit author- 
ized by sec. 2 of act of Apr. 30, 1956, 
which added subpar. (7) to sec. 
2U2 (a) of Career Compensation Act 
of 1949, for purposes of increasing 
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Retired pay purposes—Continued 
active duty pay during such period; 
however, such constructive service 
credit may not be considered in 
computation of retired pay upon 
subsequent release from active duty 
and reversion to retired list......... 

Bo long as Reserve medical or dental 
officers perform active duty after 
May 1, 1956, they are entitled to 
constructive longevity credit for 
basic pay purposes if subsequently 
retired under Title III of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1949, and 
there is no implied limitation on or 
minimum period for such active 


Subsequent service after release to In- 
active duty— Reserve medical or dental 
officers who continue on active duty 
from May 1, 1956, to Dec. 31, 1956, 
when releesed to inactive duty, and who 
may thereafter perform inactive duty 
for training or active duty for training, 
are entitled to retain constructive lon- 
gevity credit for basic pay provided in 
sec. 202 (a) (7) of Career Compensation 
Act of 1949 as added by sec. 2 of act of 
Apr. 30, 1956, for any subsequent train- 


Training duty: 

Pay purposes—Reserve medical and 
dental officers of uniformed services 
who perform inactive duty training 
with compensation or active duty 
for training on and after May 1, 1956, 
effective date of act of Apr. 30, 1956, 
which added subpar. (7) to sec. 202 
(a) of Career Compensation Act of 
1949, are entitled to constructive lon- 
gevity credit, authorized in 1956 act, 
included in computation of pay 
during such periods of service...... 

Retired pay—Reserve medical and 
dental officers who, after May 1, 
1956, perform only inactive duty for 
training, or active duty for training 
as distinguished from active duty, 
and who become entitled to retire- 
ment pay under Title III of Army 
and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, 
are not entitled to include in compu- 
tation of retirement pay the con- 
structive longevity credit authorized 
by act of Apr. 30, 1956, which added 
subpar. (7) to sec. 202 (a) of Career 
Compensation Act of 1949, during 
such service periods............-... 


Mastering-out. (See Gratuities, mustering- 
out pay) 
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Promotions —effective date—reenlistment on Readjustment payment to reservists on in- 
same day. (See Gratuities,reenlistment voluntary release—Continued 
| bonus, promotion at same time as reenlist- Five years of service—Continued 
ment) Enlisted and officer status—members of 
Readjustment payment to reservists on in- Reserve components of uniformed serv- 
voluntary release: ices may have active Reserve service in 
Amount payable: enlisted status and in officer status 
Absences without leave—in determining combined to complete five-year period 
amount of lump-sum readjustment of continuous active duty to qualify 
payment due member of Reserve com- for readjustment pay provided by sec. 
ponent of uniformed services on in- 265 of Armed Forces Reserve Act of 
voluntary release from active duty, 1952, as added by act of July 9, 1956.. 129 
the term “each year of active service” Regular and Reserve service—although 
requires deduction of periods of un- service in regular component of armed 
authorized absences when member has forces may not be combined with serv- 
deprived Govt. of services by his own ice in Reserve component to complete 
I 6 isin cinrthnciiimdecniibimnion 390 five-year period of continuous service 
Exclusion of service for which severance, required to qualify for readjustment 
ete., pay received—in computation of payment provided by sec. 265 of 
readjustment pay for members of Re- Armed Forces Reserve Act of 1952, as 
serve components who are invol- added by act of July 9. 1956, regular 
untarily released from active duty, ull active service may be counted in com- 
prior periods of service for which mem- puting amount of readjustment pay.. 129 
ber has received any type of severance Short periods of inactive service—ro- 
pay, separation pay, or release from quirement in sec. 265 of Armed Forces 
duty pay must be excluded... ._...... 129 Reserve Act of 1952, that members of 
Inclusion of Regular active service— Reserve components complete five 
although service in regular component years of continuous active service to 
of Armed Forces may not be combined qualify for lump-sum readjustment 
with service in Reserve component to payment on involuntary release from 
complete five-year period of contin duty precludes inclusion of short 
uous service required to qualify for periods of inactive service between 
readjustment payment provided by two or more longer periods of active 
sec 265 of Armed Forces Reserve Act Ee 12 
of 1952, as added by act of July 9, 1954. Training duty--membcrs of Reserve com- 
regular active service may be counted ponents of uniformed services may not 
in computing amou.1t of readjustment have periods of active duty for train- 
OO, cesneprerescuntncangatnredqnecs 129 ing included in computation of five- 
Election finality—Reswryve members of year period of continuous active duty 
uniformed services wi.o. on invoiuntary prescribed in sec. 265 of Armed Forces 
release from active duty. make an Reserve Act of 1952, as added by act of 
election to receive lump-sum readjust- July 9, 1956, for eligibility for lump- 
Ment payment under sec. 265 of Armed sum readjustment payments on invol- 
Forces Reserve Act of 1952, as added by untary release from active duty_...... 129 
act of July 9, 1956, may not subsequently Mandatory retirement—member of Re- 
change election to receive severance pay serve component of uniformed services 
or disability compensation: payable by who is released from active duty upon 
is cicsidasetndineorminceses 390 reaching mandatory age limitation of 
Five years of service: 60 is considered to have been involun- 
Cenfinement; awaiting trial, etc., tarily released from active duty for en- 
periods—periods when Reserve mem- titlement to lump-sum readjustment 
bers of uniformed services are absent benefit in sec. 265 of Armed Forces Re- 
without leave, in confinement, await- serve Act of 1952, as added by act of 
ing trial which results in conviction, July 9, 1956, and denial of member’s offer 
and lose time due to misconduct do to serve additional tour of active duty 
not automatically terminate mem- would not affect right to readjustment 
ber’s enlisted or active-duty status, i cnidiinikenchnenaninieneeietinnueden 03 
and, therefore, such periods are not Prior to completion of tour of duty—member 
regarded as “breaks in service” as the of Reserve component who has volun- 
term bs used in sec = of Armed teered for additional tour of duty which 
Forces Reserve Act of 1952. as added military service concerned refused to 
by act of July 9, 1956, and such periods 
do not have to be deducted in com- grant, and who then sequen end fs 
putation of member’s five years of granted release from active duty prior to 
continuous service required to qualify completion of his tour of duty, may not 
for readjustment benefits............. 390 receive readjustment pay provided by 
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Readjustment payment to reservists on in- 
voluntary release— Continued 
act of July 9, 1956, which added sec. 265 
to Armed Forces Reserve Act of 1952___ 
Retention on active duty for retired bene- 
fits—member of Reserve component of 
uniformed services who reaches manda- 
tory age limitation for involuntary re- 
lease from duty but who, within two 
years, would be eligible for retired bene- 
fits under Title II or III of Army and 
Air Force Vitalization and Retirement 
Equalization Act of 1948, may be re- 
tained on active duty pursuant to sec. 
265 (d) of Armed Forces Reserve Act of 
1952, as added by act of July 9, 1956____- 
Status changes—members of Reserve 
component of uniformed services who 
have dual status, as an officer and 
an enlisted or warrant officer, and 
who change from one active duty 
status to another are not involuntarily 
released from active duty for lump-sum 
readjustment payments as provided by 
sec. 265 of Armed Forces Reserve Act of 
1942, as added by act of July 9, 1956_. __- 
Termination of duty by member—mem- 
ber of Reserve component of uni- 
formed services who volunteers for 
period of active duty of shorter duration 
than is permitted has, by his own action, 
terminated his military duty, and he 
may not be regarded as having been in- 
voluntarily released from active duty 
for lump-sum readjustment payments 
under sec. 265 of Armed Forces Reserve 
Act of 1952, as added by act of July 9, 
Reduction—effective date of restoration— 
enlisted member of uniformed services 
whe is reduced in grade for misconduct or 
inefficiency and then restored to former 
grade is entitled to retroactive restoration 
if reduction was imposed as punishment 
which would entitle member to redress 
under Article 15 (d) of Uniform Code of 
Military Justice, authorizing setting aside 
of any punishment and restoration to all 
rights affected by punishment, but if 
reduction is wrong” member's redress is 
under Article 138, which merely requires 
superior officer to take measures for re- 
dressing wrong and does not authorize 
restoration to all rights affected, and, 
therefore, restoration to higher grade is 
effective only from date restoration action 
Reenlistment bonus. (See Gratuities, re- 
enlistment bonus) 
Retired: 
Annuity elections for dependents: 
Adoption of child beneficiary: 

After member’s death—adoption of 
child of member of uniformed 
services after death of member is 
not one of events specified in Uni- 
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Retired—Continued 


Annuity elections for dependents—Con. 
Adoption of child beneficiary—Con. 
formed Services Contingency Op- 
tion Act of 1953, which would 
terminate survivorship annuity 
made by member on behalf of child, 
and, therefore, surviving child may 
continue to receive annuity after 
Sica dictecancernanatesarstenks 
Before member’s death—adoption of 
natural child of member of uni- 
formed services by third person or 
persons prior to member’s death 
terminates child-parent relationship 
so that member no longer has child 
who would be eligible to receive 
survivorship annuity on member’s 
death and no deductions from mem- 
ber’s retired pay for child’s annuity 
should be made after adoption is 


Correction of erroneous elections: 
Effective date—a second annuity 
option election made by member of 
uniformed services after receipt of 
advice that prior combination of 
options exceeded maximum reduced 
retired pay permitted under sec. 

4 (b) of Uniformed Services Contin- 

gency Option Act of 1953 may be 

considered as correction of error in 

first election rather than modifica- 

tion of election, and correction 

action is effective from date of 

original election... .................. 
Intent based on first election: 

An officer who, in correcting er- 
roneous annuity option election, 
designated options (3) and (4) 
under sec. 4 (a) of Uniformed 
Services Contingency Option Act 
of 1953, but indicated intention 
that wife should receive annuity 
of one-half of retired pay so long 
as she remains eligible and that 
similar amount should be paid to 
children on termination of wife’s 
annuity, may be considered as 
having elected annuity payable 
to wife and, on termination of her 
eligibility, an annuity payable on 
basis of one-half of reduced retired 
pay under options (3) and (4)_. 

An officer who, in correcting er- 
roneous annuity option elections 
because they exceeded maximum 
percentage of reduced retired pay 
permissible, designated options 
(3) and (4) under sec. 4 (a) of 
Uniformed Services Contingency 
Option Act of 1953 may be con- 
sidered as having taken action 
consistent with original election 
to provide annuity payable to 
wife and, upon termination of 
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original election.................. 764 sidered to have made application for 
Incompetents: retirement and may be allowed retire- 
After ments! competency determina- ment pay effective as of date of amenda- 
tion—survivor annuity election CR. csi ceatisinanns gr<ees 329 
which is authorized to be made on Combat citations: 
behalf of mentally incompetent Coast and Geodetic Svrvey personnel. 
member of uniformed services by (See Coast and Geodetic Survey, 
Secretary of particular service. pur- commissioned personnel, retired offi- 
suant to see. 3 (c) of Uniformed cers recalled to active duty, honorary 
Services Contingency Option Act of retired rank.) 
1953. but which is not made until Naval Reserve honorary retired list— 
after subsequent determination that Naval Reserve officers who had been 
member is mentally competent is placed on honorary retired list of Naval 
without effect and no right may Reserve and who were granted rctire- 
accrue as result of such election..... 730 ment pay under Title III of Army and 
' After retirement—although finding of Air Force Vitalization and Retirement 
mental incompetency of member of Equalization Act of 1948 are expressly 
uniformed services made at time of precluded from receiving increase in 
member’s disability retirement retired pay based on sec. 412 (a) of 
wuuld extend for reasonable period Otticer Personne! Act of 1947 for officers 
the time for action by Secretary in specially commended forcombat duty. 158 
making a survivor annuity election Yarnall decision—in accordance with 
on behalf of member, determination decision in Yarnall v. U. S., Court of 
of incompetency made after retire- Claims No. 129-53, decided Mar. 1, 
ment is too late to permit Secretarial 1955, Naval Reserve officers who are 
annuity election. .............-- a specially commended for combat per- 
Qualified election—retirement election formance and who are granted retired 
option form which Coast Guard officer pay under Title III of Army and Air 
alleges was only tentatively signed, Force Vitalization and Retirement 
and which was lost when it was re Equalization Act of 1948 are entitled 
turned by Coast Guard ‘or notariza to retired pay based on % pay provi- 
tion of member’s signature. did not sion in sec. 412 (a) of Officer Personnel 
constitute unquulified and valid elec. Act of 1947, prior to Oct. 1, 1949, effec- 
tion under Uniformed Services Con- tive date of Career Compensation Act 
tingency Option Act of 1953.......... 244 of 1949, and subsequent thereto under 
Time for election—tecord correction— the saved pay provisions of the 1949 
former members of uniformed services act, even though the 1949 act deleted 
whose records are corrected to bring the 34 pay provision of the 1947 act... 158 
them within disability retirement Concurrent military retired and civilian 
provisions of. Title LV of Career Com- service pay. (See Compensation, double, 
pensation Act of 1949 may have not concurrent military and civilian service 
more than 30 days from date olf notifi- pay.) 
cation of award of retired pay to make Ceacurrent State National Guard pay— 
survivors’ annuity election under although State National Guard drills 
Uniformed Services Contingency Op- and field training duty performed by 
tion Act of 1953 and, in absence of retired Regular Army officer who, after 
showing of actual date of notification, retirement in 1948 was commissioned in 
election of method of computation of State National Guard and given Federal 
retired pay under Title IV will be con- recognition, may not be regarded as per- 
sidered as evidence of notice of award formance of duty as member of r serve 
ot retired pay for purposes of determin- component, payment of National Guard 
ine 30 day time limit.......-..-...--- 586 pay concurrently with retired pay prior 


Correction of erroneous elections—Con. 
Intent based on first election—Con. 

her eligibility, an annuity to his 

daughter on basis of one-half of 

reduced retired pay under options 

(3) and (4) effective from date of 


Application—form procedure, etc.—Army 


officers now past age of 60 who did not 
submit formal applications for retire- 
ment prior to act of June 20, 1956, which 
amended Title III of Army and Air 


Equalization Act of 1948, to permit field 
clerk service to be credited toward retire- 
ment, but who corresponded with Army 
Dept. and were advised that such service 
could not be credited and that they were 
not eligible for retirement may be con- 


to Jan. 1, 1953, when National Guard 
members were brought within scope of 
dual payments prohibition of sec. 2 of 
act of Sept. 27, 1950, is of such doubtful 
validity as to constitute improper 
payment 
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Disability: Digability—C ontinued 
Disability determination subsequent to Disability found prior to physical exami- 
release: 


nation for promotien— Continued 


Review board authority—approval by Higher grade retired pay—Continucd 












Sec. of Army of disability review 
board's findings that Reserve officer, 


Naval officer whose disability for 
which he was retired was matter 
of record many years, but was not 
determined to be of disqualifying 
nature until member was given 
physical examination for promo- 
tion from lieutenant to lieutenant 
commander, may receive retired 

pay of higher grade, pursuant to 





sec. 402 (d) of Career Compensa- 


1949, during period ending Oct. 1, 
1954, in correction of military 
record cases depends on circum- 
stances of each case, GAO will 
not consider as reasonable any 
period in excess of six months after 
June 2, 1955, date of decision of 34 
Comp. Gen. 646, or after date of 


Ge ie dcodecdcecssncee 492 
who had been released from active Naval officer who was found to be 
duty not by reason of disability, had physically disqualified for promo- 
permanent incapacity as result of tion as result of physical examina- 
active military service and was en- tion which was conducted after 
entitled to retirement pay benefits effective date of member's retire- 
made findings valid and effective, ment for physical disability may 
even though board did not have not have disability regarded as 
jurisdiction to render decision under having been “found to exist’”’ as 
sec..302 of Servicemen’s Readjust- result of promotion physical ex- 
ment Act of 1944, and, therefore, amination so as to be entitled to 
member is entitled to disability retired pay of higher grade under 
retired pay benefits under sec. 5 of sec. 402 (d) of Career Compensa- 
act of Apr. 3, 1939, retroactively tion Act of 1949..._.__- Fon . 492 
effective from day following date of Under sec. 402 (d) of Carcer Com- 
his release from active duty_........ 516 pensation Act of 1949, which au- 

Updike decision—members of uni- thorizes members of uniformed 
formed services who qualify for dis- services who are found to be phys- 
ability retirement pay under act of ically disqualified for promotion 
Apr. 3, 1939, prior to Oct. 1, 1949, to receive pay of higher grade, 
effective date of superseding provi members will not be denied higher 
sions of Title IV of Career Compen- retired pay even though identical 
sation Act of 1949, are entitled to disability was found to exist dur- 
disability retirement pay from date ing earlier official examination 492 
of qualification in accordance with Election of retired pay: 
decision in Updike v. U. S., 132 C. Timely election in record correction 
Cls. 627, notwithstanding preexist- cases: 
ing facts qualifying members for Although member of uniformed 
disability retirement pay were not services whose records were cor- 
determined by competent authority rected to place him retroactively 
until after disability retirement pro- within disability retired pay elec- 
visions of 1939 act had been super tion provisions of sec. 411 of 
seded. 30 Comp. Gen. 409, modi- Career Compensation Act of 1949, 
Benas eebcct od akaasencsleowuas 210 has reasonable time after notice 

Disability found prior to physical exami- of correction or after June 2, 
nation for promotion: 1955—date of decision 34 Comp. 

Higher grade retired pay: Gen. 646, which permitted exer- 
Naval officer who could not be pro- cise of pay elections in such cases— 

moted to grade of lieutenant com- to make election identical to that 
mander after physically qualify- authorized by sec. 411, officer who 
ing for promotion because there received notice of record correction 
was no vacancy in higher grade not later than Nov. 4, 1954, but 
and who was subsequently hos- who did not make election until 
pitalized and retired as result of more than ten months after June 
coronary thrombosis may not 2, 1955, did not make election 
have disability regarded as having within reasonable time........... 552 
been found to exist as result of Although what constitutes reason- 
promotion physical examination able time for disability retired pay 
and, therefore, may not receive elections identical to those which 
retired pay on basis of higher were authorized by sec. 411 of 
ts tn cecnrceilasabaguenns 492 Career Compensation Act of 
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Election of retired pay—Continued 
Timely election in record correction 
cases—Continued 
receipt of notice of record correc- 
tion, whichever may be later _.... 
Member of uniformed services who 
exercised election of method of 
computation of retired pay more 
than 18 months after notice of 
record correction action and more 
than eleven months after June 2, 
1955—date of decision 34 Comp. 
Gen. 646, which permitted elec- 
tions in record correction cases to 
be made after expiration of five- 
year period prescribed in sec. 411 
of Career Compensation Act of 
1949—may not be considered as 
having made a timely election for 
increased disability retired pay -.- 
Rule stated in 34 Comp Gen 646, 
June 2, 1955, that members of uni- 
formed services whose status is 
changed to place them retroac- 
tively within disability retired 
pay election provisions of sec 411 
of Career Compensation Act of 
1949. are entitled to exercise elec- 
tion, regardless of whether chance 
is made prior or subsequent to 
Oct. 1 1954—expiration date tor 
filing elections— providing election 
is made within reasonable time 
after right accrues, is not affected 
by express repeal of sec. 411 in 


Enlisted members eligible for retired pay 
based on officer rank—enlisted mem- 
ber of uniformed services who is retired 
for physical disability and deter- 
mined to be eligible for retired pay 
computed on basis of commissioned 
officer rank or grade, pursuant to secs 
402 and 409 of Career Compensation 
Act of 1949, does not have enlisted 
Status terminated and is not to be con- 
sidered as officer at time of retirement 
for computation of retired pay pur- 
suant to fourth paragraph of sec. 15 
of Pay Readjustment Act of 1942. .... 

Erroneous placement on temporary 
retired list—Coast Guard member who, 
after permanent retirement for physical 
disability, was erroneously advised that 
his name had been placed on Tempo- 
rary Disability Retired List may not 
be regarded as in de facto stiitus while 
on temporary or permanent retired 
list and when no official duties are per- 
formed so as to retain retired pay in 
excess of that legally due as perma- 
nently retired member 


Members who served in higher rank 
than at retirement: 

Permanent vo. temporary rank—place- 
ment of member of uniformed serv- 
ices on temporary disability retired 
list at time he held grade of basic 
airman is new action independent of 
former action, by which member 
then holding grade of technical 
sergeant was removed from tempo- 
rary disability retired list and dis- 
charged, and, inasmuch as service in 
higher grade of technical sergeant 
was permanent, as distinguished 
from temporary grade on which re- 
tired pay may be computed, there is 
no basis for computing member’s re- 
tired pay in any grade other than 
that of basic airman 

Service prior to Nov. 12, 1918. (See 
Pay, retired, disability, service prior 
to Nov. 12, 1918, computation on 
other than grade when retired.) 

Reservists disabled by disease during 
initial training period—members of re- 
serve components of armed forces who, 
while performing initial period of 
active duty for training under Armed 

Forces Reserve Act of 1952, are found 

unfit by reason of physical disability 

due to disease are entitled to disability 
retirement pay benefits prescribed in 
sec. 402 (a), Career Compensation Act 

of 1949 or in 10 U. 8S. Code 1201, 1202 

and 1203, depending on date involved 

in each case _-_ 

Reservists injured en route to training 

duty: 

Active duty pay status— Reservist who 
was authorized to travel by private- 
ly-owned automobile to duty for 
period of less than thirty days, and 
who was injured in automobile acci- 
dent en route on day on which it 
would have been necessary to depart 
by rail to reach duty station on report- 
ing date, would be entitled to active 
duty pay for complete day of travel 
regardless of whether injury occurred 
before or after necessary departure 
time by rail; therefore, member may 
be considered on active duty for dis- 
ability retirement pay 

Benefits under Federal Employees’ 
Compensation Act—Naval reservist 
who, after denial of disability retire- 
ment pay for injury which occurred 
en route to training, received bene- 
fits under Federal Employees’ Com- 
pensation Act may not be regarded 
as having made election under sec. 4 
of Naval Aviation Personnel Act of 
1940, 34 U. S. C. 855-c-3; and, there- 
fore, member on determination of 
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Disability— Continued 
Reservists injured en route to training 
duty—Continued 

eligibility for disability retirement 
pay under sec. 402 (c) of Career 
Compensation Act of 1949, may elect 
to receive benefits under 1940 act, in- 
cluding disability retirement pay 
from date name is placed on retired 
list, provided compensation pay- 
ments received for such period are 

Retirement prior to promotion physical 
examination: 

Judgment awarded Jan. 31, 1956, by 
C. Cls to Naval Reserve officer for 
increased retired pay on basis that 
disability was found to exist as result 
of physical examination for promo- 
tion, even though examination was 
after effective date of retirement for 
same disability, has made issues of 
fact and law res judicata, and, there- 
fore, rule of estoppel by judgment 
would preclude GAO from denying 
plaintiff's claim for additional re- 
tired pay for period subsequent to 


Notwithstanding decision in Fred- 
erickson v. U. S., decided by C. Cls. 
Jan. 31, 1956, (C. Cls. No. 100-53), 
in which retired Naval Reserve offi- 
cer was awarded increased retired 
pay on basis that disability was 
found to exist as result of physical 
examination for promotion, even 
though examination was after effec- 
tive date of retirement for disability, 
GAO will continue to hold view 
that fifth proviso of sec. 402 (d) of 
Career Compensation Act of 1949, 
was not intended to authorize in- 
creased retired pay in any case where 
member’s disability was found to 
exist not as result of promotion 
physical examination but was found 
to exist prior to date of such exam- 

Service prior to Nov. 12, 1918: 
Computation on other than grade when 

retired: 

Although holding in Tracy v. U. S., 
decided by Ct. Cls. on June 5, 
1956, C. Cls. No. 113-55, that 
member of uniformed services re- 
tired for physical disability is en- 
titled to retired pay computed at 
75 percent of his permanent grade 
rather than on active duty pay 
grade held when retired, as pro- 
vided in sec. 15 of Pay Readjust- 
ment Act of 1942, has made issues 
res judicata, and rule of estoppel 
by judgment precludes denial of 
retired pay to member, computed 
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Service prior to Nov. 12, 1918—Con. 
Computation on other. than grade 
when retired—Continued 
on basis of decision, for period sub- 
sequent to judgment; decision will 
not be used as preeedent in similar 
cases until court has opportunity 
to reexamine its conclusion in 
Disability retirement provisions in 
10 U. 8. C. 1372 recently enacted 
into positive law represent re- 
statement, without substantive 
change, of provisions im sec. 402 
(da) of Career Compensation Act 
of 1949 and, therefore, Reserve 
officers who are retired for physical 
disability subsequent to enact- 
ment of Title 10 om Aug. 10, 1956, 
are not entitled to retirement pay 
based on permanent Reserve rank 
higher than temporary grade in 
which member is serving on active 
duty on Gate of retirement_....... 
Second retirement—although  con- 
struction of sec. 15 of Pay Readjust- 
ment Act of 1942 in Gordon v. U. S., 
decided Apr. 3, 1956, (C. Cls. No. 
106-55) which authorized readjust- 
ment in retired pay of Marine Corps 
officer based on second retirement, 
does not appear to be proper or 
correct one, rule of estoppel by 
judgment precludes GAO from tak- 
ing action inconsistent with decision 
where officer claims additional re- 
tired pay for period subsequent to 
judgment 


Dual status: 


Election—a member of uniformed sery- 
ices who is eligible for voluntary retire- 
ment based on years of service as 
Regular warrant officer under 10 
U. 8. C, 1293 or Reserve commissioned 
officer under 10 U. 8S. C. 3911 may 
elect to be retired as one or the other 
RO Is cnainecentnineunisinne 

Retirement in status of greater bencfits— 
a member of uniformed services who is 
eligible for voluntary retirement based 
on years of service as Regular warrant 
officer under 10 U. 8. C. 1293 or as 
Reserve commissioned officer under 
10 U. 8. C. 3911, but who has been 
administratively considered to be 
retired in both statuses and has 
accepted retired pay of higher status, 
will be regarded as having been re- 
tired, with his consent, in higher 


Field clerk service: 
Army officers who claim credit toward 
retirement for field clerk service but 
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Field clerk service—Continued 
who did not submit applications or 
correspondence relating to retire- 
ment prior to June 2), 1956, effective 
date of act which amended Title III 
of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, to authorize crediting of such 
service, are entitled to retirement 
pay beginning on first day of month 
following month in which applica- 
tion is filed, notwithstanding deci- 
sion of Ct. Cls. in Seagrave v. U. S. 
that effective date of entitlement to 
retirement pay under Title III is 
dato officer meets eligibility require- 
I, nciivieustdbeewdinkbesnbece 
Army officers who had previously 
applied for and were denied retire- 
ment pay under Title III of Army 
and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, 
because their field clerk service 
could not be credited toward retire- 
ment, but who may now be credited 
with such service pursuant to 
amendatory act of June 20, 1956, are 
entitled to retirement pay effective 
I ietbadswsciacadcsdanne 
Army officers who previously were 
placed on retired list pursuant to 
Army and Air Force Vitalization 
and Retirement Equalization Act 
of 1948, and who are now entitled to 
increased retirement pay based on 
additional service as field clerks, 
which is authorized to be credited 
under act of June 20, 1956, are en- 
titled to increased pay effective as 
CED TA, GI. dn cticecctkeadicncmes 
Under act of June 20, 1956. which 
amended Title LI] of Army and 
Air Force Vitalization and Retire- 
ment Equalization Act of 1948, to 
authorize crediting of service as 
field clerks toward retirement, 
estates of officers who filed proper 
applications for retired pay are 
entitled to benefits to which officers 
would have been entitled from 
June 20, 1956, to date of their death... 
First of month following application— 
retired pay provided in 10 U. 8. O, 
1331-1337 for members of uniformed 
services is payable from first day of 
first month following month in which 
ee 
Fleet reservists—exactly 16 years of service 
for transfer—interpretation by O. Cls 
in Abad et al. v. United States, decided 
Oct. 2, 1956, that phrase “after more 
than 16 years of service” in sec. 208 of 
Naval Reserve Act of 1938, 34 U. 8. O. 
854g, was not intended to preclude 
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Retired—Continued 

transfer to Fleet Reserve of naval 

enlisted man who had exactly 16 years’ 

service is tenable one and will be fol- 
lowed in settlement of similar claims. 

2% Comp. Gen. 84, modified .......... 

Megal recall w active duty—two retired 
Navy enlisted men who were recalled 
to active duty and later permitted to 
return to their homes, upon determina- 
tion by U. 8. District Court that they 
were illegally recalled to active duty, 
are to be regarded as having been 
released “from any and all active duty 
status” and are not entitled to active 
duty pay after court order, notwith 
standing absence of written orders which 
would cancel or terminate active duty 
status; however, on day following court 
order, members are entitled to retired 
pay provided right thereto has not 
otherwise been lost... .................. 
Medical and dental oficers. (See Pay, 
medical and dental officers, service 
credits, retired pay purposes) 
Reservists: 

Military retirement system—retired pay 
which is authorized by Title III 
of Army and Air Force Vitalization 
and Retirement Equalization Act of 
1948, for members and former members 
of Reserve components of military 
services who have completed 2) years 
of satisfactory service may be regarded 
as being awarded under military 
retirement system.................... 

Nonregular service—active Federal serv- 
ice deduction—omission of language 
“other than active Federal service” 
for Reserve membership credit in 10 
U. 8. C. 1332 (a) (2) (C), when Title 
10 of U. 8. Code was enacted into posi- 
tive law, represents substantive change 
of phraseology from derivative statute, 
and, in view of clear intent as shown 
in legislative history to adopt views of 
Judge Advocate General of Army with 
respect to creditable points for Reserve 
membership, it will no longer be neces- 
sary to make deduction for periods of 
active Federal service during year in 
determining entitlement to military 
retired pay for nonregular service. -..- 

Service credits. (See Pay, service credits) 
Waiver for veterans benefits—reduction of 
retired pay effect—retired commissioned 
officer who executes waiver of retired pay 
pursuant to 38 U. 8. C. 504 in order to 
receive veterans disability compensa- 
tion, which is not considered retired 
pay, has in effect reduced legally author- 
ized retired pay by amount of veterans 
compensation, and, therefore, amount 
formerly withheld from retired pay to 
prevent combined retired pay and com- 
pensation from civilian position from 
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exceeding $10,000 double compensation 
limitation, 6 U. 8. O. 60a, may be paid 
to officer from effective date of waiver so 
long as combined retired pay and civilian 
compensation does not exceed $10,000... 


Service credits: 


Constructive— Public Health Service com- 
miesioned personnel. (See Public 
Health Service, commissioned personnel, 
service credit, constructive) 

Double time for foreign duty—retirement 
eligibility—officers and enlisted men of 
uniformed services who had active en- 
listed service in China, Cuba, Philip- 
pine Islands, Guam, Alaska and 
Panama prior to August 24, 1912, and 
in Puerto Rico and Hawaii prior to 
April 23, 1904. may have such service 
credited as double time for computation 
ol service for determining eligibility tor 


retirement under lv U. 8. C. 1331, but 
not for computation of retired pay .--..-.- 
Field clerk service. (See Pay, retired, 


effective date, field clerk service) 
National Guard—service between Jan 1, 
1933, to Oct. 31. 1934—commissioned and 
warrant officers who were in tederally 
recognized status in National Guaid on 
June 15, 1933, date of act which estab- 
lished National Guard of U § as reserve 
component of Army of U S.. and who 
accepted appointments in National 
Guard of U 8S not later than Oct. 31, 
1934, are entitled to credit under act of 
June 15. 1933, for such service from Jan. 
1, 1933, to Oct 31. 1934. period which 
was not included as creditable service 
in 1948 act however, members who were 
not in federally recognized status in 
National Guard on June 15, 1933, and 
who subsequently received National 
Guard appointments are entitied to 
credit only from date o! acceptance of 
I cinticencctapenncinigureounse 
Temporary disability retired list—enlisted 
member o! uniformed services, whose 
disability retired pay received while on 
temporary disability retired list was 
terminated on discharge, may have time 
spent on such temporary disability re- 
tired list counted in computing retired 
pay subsequently due member, and 
crediting of such inactive time will not 
result in any “increase” in retired pay 
within prohibition in sec. 202 (b) of Ca- 
reer Compensation Act of 1949._........ 
Severance— effect on subsequent retirement 
benefite—iump-sum severance payment 
received by former enlisted man on dis- 
charge for disability and after his name 
had been removed from temporary dis- 
ability retired list does not have to be de- 
ducted from subsequent retirement bene- 
fits, and service previously counted for 
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severance pay may be included in com 


puting amount o/ retired pay-............. 


Submcrine duty—foreign vessele—naval 


personne! who, under competent orders, 
perform duty on submarines of foreign 
governments are entitled to extra hazard- 
ous duty pay provided in sec. 204 of Career 
Compensation Act of 1949_..............-. 


Training—reservists—duty in lieu of training 


assemblies—a Rescrve training period of 
more than eight hours instead of two 
training periods scheduled in next payroll 
quarter may be considered as two drill 
assemblics for pay and allowance purposes 
rather than as duty in lieu of attendance 
at training assemblies, which is required 
by regulation to be held within same pay 
OE I nititiititintaieniiitnmntiain 


Withholding: 


Court-martial forfeitures. 

Court-Martial Sentences.) 

Debit liquidation: 

Navy regulation which was issued in 
1948 to implement sec. 1766, R. S., 
prohibiting payment of compensation 
to persons who are in arrears to U.S. 
may not be regarded as valid regula 
tion subsequent to act of July 10, 1952, 
34 U S.C su, which suspended oper- 
ation of sec. 1766, R_ 8.; and, therefore, 
withholding o! pay and allowances of 
Navy ollicer subsequent to 1952 act on 
basis of Navy regulation was con- 
trary to law. and special order which 
was properly issued pursuant to 1952 
act stating retrospectively effective 
date does not afford basis for illegal 
withholding of pay under regulation. 

Federal tases. (See Set-Off, pay, etc., 
due military personnel, taxes, delin- 
quent Federa) taxes) 


(See 


PAYMENTS: 
Absence or unenforceability of contract— 


quantum meruit—in determination of 
transportation charges for shipment of 
Govt. lumber from U 8. to Azores by 
carrier which did not have tariff on file with 
Federal Maritime Board or specific rate 
agreement with shipping agency, Military 
Sea Transportation Service, there is for 
application tariff which is established for 
shipments to Portugal and which provides 
rate of $27 per ton for lumber; therefore, 
carrier may only be paid specific rate for 
lumber rather than higher rate for general 
cargo not otherwise specified... 





Advance—permits for bridge, highway, etc., 


tolle—purchase of annual permits for Govt- 
owned vehicles using toll road is not in 
contravention of advance payment pro- 
hibition in sec. 3648, R. 8., 31 U. 8. O, 
529; however, the purchases should be 
limited to minimum number of auto- 


mobiles necessary for performance of 


Govt. functions, and permits should be 
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PAYMENTS— Continued 


Advance permits for bridge. highway. ete., 
totls— Continued 
transferable to other automobiles and 
should be used enough to insure that 
regular toll rate charges would equal or 
exceed permit purchase price........-.... 

In lieu of taxes. (See States, Federal pay- 
ments in tieu of taxes) 

Voluntary—refund—on breach of departure 
bond which was posted on behalf of non- 
immigrant alien, surety who, by power of 
attorney agreed that U. 8. Treasury bond 
furnished as collateral could be converted 
and applied by Attorney General in satis. 
faction of any damages in effect made 
voluntary payment and, under rule that 
money voluntarily paid cannot be re 
covered, such collateral may not be re- 
funded even though alien was subse 
quently admitted to permanent residence 
in U. 8. retroactively to date preceding 
breach of bond-.-.-..- 


POST OFFICE DEPARTMENT: 


Appropriations. (See Appropriations. Post 
Office Department) 

Lease-Purchase Program. 
Purchase Program) 

Mail: 
Government: 

Payment procedure for mail over four 
pounds—arrangemeits between P. O. 
Dept. and other departments and 
agencies for payment of postage on 
official mail weighing over four pounds, 
on basis of composite rate determined 
by periodic samplings and estimates of 
agency mailings rather than on basis of 
prepayment and stamping mail, are 
legally proper.........-..<-..---------- 

Registry fees—reimbursement—reim- 
bursement to Post Office Dept for 
registry fees on official mail transmit- 
ted without prepayment of such {ees 
may be made from any appropriation 
available to mailing department or 
agency rather than from appropria- 
tion of particular activity or bureau 
responsible for mailings.............. 

Post offices—repair to building donated to 
Federal Government—acquisition by do 
nation of municipal buiiding to U8. for 
post office with proviso that property re- 
vest in municipality when it ceases to be 
used for post office purposes brings it with- 
in purchase restriction in 40 U. 8. C. 255, 
which probibits expenditure of Federal 
funds for remodeling building until written 
opinion establishing validity of title has 
been obtained from Attorney General..... 

POSTAL SERVICE EMPLOYEES: 


(See Lease- 


Compensation. (See Compensation, Postal 
Service) 
PRESIDENT: 
Appointments. (See Appointments, Presi- 
dential) 
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PRINTING AND BINDING: 


Prepayment—members of Congress—al- 
though reprinting of Congressional com- 
mittee documents and reports and binding 
work specified in 44 U. 8. O. 161 and 162 
may not be performed by Public Printer 
for Members of Congress without prepay- 
ment of cost, printing of extracts from 
Congressional Record and printing of 
mailing envelopes authorized in 44 U 8S. O. 
185 may be performed without regard to 
Prepayment requirement..... 


PROPERTY: 
Public: 


Damage loss. etc.: 

Damage occurring afier execution of sale 
contract bu: before delivery of deed— 
loss as result of burricane damage 
which occurred between date o! exe- 
cution of contract of sale of Govt. 
property located in Virginia and date 
ol delivery of deed must be borne by 
purchaser under majority rule. which 
is tollowed in Virginia. that equitable 
or beneficial title passes upon execution 
of contract of sale 1p absence of any 
provisions to contrary................ 

Repairs financed from revolving funds. 
(See Army Department, engincers, re- 
voiving ‘und. property repairs) 

Disposition—fair market value—in absence 
of legislative intent in Atomic Energy 

Community Act of 1955, that Govt- 

owned residential property should be 

sold at values which are based on morale 
and other factors specified in resolution 
adopted by Joint Committee on Atomic 

Energy, property must be sold at ap- 

praised values based on current fair 

market value of property ............... 
Private use—research programs with col- 
leges—use of research facilities of 

National Bureau of Standards by grad- 

uate and faculty scientists of recognized 

institutions of higher learning is permis- 

sible under authority of act of Mar. 3, 

1901, 20 U. S. C. 91, which makes facili- 

ties for research in Govt. departments 

accessible to scientific investigators, 

Students and graduates of institutions 

of learning, provided conditions protect- 

ing Govt’s. rights and limiting its 
liability are observed under cooperative 

Wcities tnncnhn dcdscce eseweseue 

Surplus--eremption from advertising, etc., 
requirement—under surplus property 
disposal authority delegated by Adm. 
of Genera] Services, Postmaster may 
convey land to municipality for reloca- 
tion of certain streets in connection with 
construction of postal building under 
lease-purchase program, and such con- 
veyance may be made without compll- 
ance with advertising requirements of 
sec. 3709, R. S., and screening require- 


ments in property disposal regulations.. 
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PUBLIC BUILDINGS: 
Construction: 

Appropriation availability—appropriations 
which were made available for construo- 
tion of facilities for housing animals for 
National Institutes of Health in Second 
Supp. Appro. Act, 1957, and which are 
to be used for construction of permanent 
type buildings may be considered avail- 
able until expended under 31 U. 8. CO. 


Plans and specifications appropriation— 
appropriations which are made available 
in Second Supp. Appro. Act, 1957, for 
plans and specifications for public 
building construction are to be regarded 
as annual appropriations for fiscal year 
1957, even though no period of availa- 
bility is specified for each item, and since 
appropriations for plans and specifica- 
tions for building construction may not 
be considered public building appropria- 
tions so as to come within exemption to 
fiscal year limitation 31 U. 8. C. #82, 
such appropriations may not be obli- 
gated after 1957 fiscal year 

PUBLIC HEALTH SERVICE: 
Commissioned personnel: 

Dual employment—members of commis- 
sioned corps of Publie Health Service 
who are receiving retired pay which 
amounts to $2,500 or more a year, are 
prohibited by act of July 31 1894, 
5U 8 C. 62. from holding any office 
or position under Federal Govt. to 
which compensation attaches; and the 
exemption relating to members of Army, 
Navy, Air Force. Marine Corps. or 
Coast Guard who are retired for physical 
disability is not applicable to officers in 
Public Health Service 

Military travel and transportation allow- 
ances on retirement— Reserve officers of 
Public Health Service who are retired 
under Civil Service Retirement Act 
and receive annuities as distinguished 
from retired pny for past military service 
are not regarded as officers with retired 
pay to be entitled to travel and trans- 
portation allowances upon retirement_. 

Service credit—constructive—constructive 
service credit which was authorized by 
sec. 5 (e) of act of Feb. 29, 1948, for com- 
missioned officers then in Public Health 
Service is in lieu of constructive service 
credit authorized under other laws. and, 
therefore, constructive service author- 
ized in sec. 2 of act of Apr. 30. 1956. may 
not be credited to officer who has 
received constructive credit under 1948 


PUBLIC HOUSING ADMINISTRA- 
TION: 

Administrative expense limitations—civil 
defense activities—administrative expense 
limitations which are placed on Public 
Housing Administration in Title LI of 
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TION—Continued 
Independent Offices Appropriation Act, 
1957, after presentation to Congress of 
budget justification which specifically 
designates source of funds (corporate and 
appropriated) available for financing 
administrative expenses and which does 
not include administrative expenses for 
unspecified programs, are inapplicable to 
funds transferred to Public Housing 
Administration to carry out civil defense 
activities 
PUBLIC LANDS: 

Easements. (See Easements, Rights of 
Way. Ete.) 

Options to purchase—the purchase of assign- 
able real estate option by Post Office 
Dept. in carrying out lease-purchase 
program is not purchase of land or interest 
in land which is prohibited by statute_... 

PUBLIC UTILITIES: 

Relocation, etc.—telephone lines. (See Tele- 

phones, lines, retocation.) 
PURCHASES: 

Small—national emergency negotiation au- 
thority. (See Contracts, negotiation. na- 
tional emergency authority, smal! pur- 
chases.) 

QUARTERS: 

Governmentfurnished. (Sce Housing, Gov- 

ernment-furnished quarters.) 
QUARTERS ALLOWANCE: 
Dependents: 
Confinement in penal, etc. institutions: 
Even though mere conviction and im- 
prisonment of wife or legitimate, un- 
married, minor child of member of 
uniformed services will not affect 
member’s right to basic allowance 
for quarters, cases which are doubtful 
and for which no general rule can be 
enunciated, as well as cases which in- 
volve extended confinement, should 
be submitted to Comptroller General 


Member of uniformed services who has 
not refused to support or been absolved 
from supporting his wife who is con- 
fined in penal institution pending 
trial or serving sentence of more than 
30 days has dependent wife within 
meaning of sec. 102 (g) of Career Com- 
pensation Act of 1949 so as to be en- 
titled to increased quarters allowance 


Member of uniformed services who has 
not refused to support or has been ab- 
solved from supporting his unemancl- 
pated, unmarried, iegitimate, minor 
child who is confined in reform school 
or similar correctional institution for 
more than 30 days has dependent 
child within meaning of sec. 102 (g) of 
Career Compensation Act of 1949 so as 
to be entitled to increased quarters 
allowance on account of dependent... 
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QUARTERS ALLOWANCE—Con. Page | RECORDS—Continued 
Marriage validity. (See Husband and Wife) Contractors—Continued 


REAL PROPERTY: 

(See Public Lands) 

Damage occurring after execution of sale 
contract but before delivery of deed. (See 
Property, public, damage, loss, etc., 
damage occurring after execution of sale 
but before delivery of deed.) 

Easements, rights of way, etc. (Sze Ease- 
ments, Rights of Way, Etc.) 

Housing loans. (See Housing, loans) 

Title validity prerequisite to Federal expendi- 
ture—conditional donation—acquisition by 
donation of municipal building to U. S. for 
post office with proviso that property re- 
vest in municipality when it ceases to be 
used for post office purposes brings it 
within purchase restriction in 40 U. 8. C. 
255, which prohibits expenditure of Fed- 
eral funds for remodeling building until 
written opinion establishing validity of 
title has been obtained from Attorney 


RECONSTRUCTION FINANCE 
CORPORATION: 
Property—transfer to Navy—payment in lieu 
of taxes—municipality which does not 
furnish any customary community serv- 
ices (police or fire protection, power, water 
and sewage disposal) to Govt-owned plant 
and has not had property on tax rolls may 
not be regarded as suffering undue or un- 
expected burden as result of transfer of plant 
from Reconstruction Finance Corp. to 
Navy Dept. in 1947 so as to be entitled to 
payment in lieu of taxes authorized by 
act of Aug. 12, 1955, which added secs. 
701-704 to Federal Property and Admin- 
istrative Services Act of 1949. 
RECORDS: 
Contractors: 
Examination by General Accounting Of- 
fice: 
Negotiated contracts: 

Limitation—under Atomic Energy 
Comm. nuclear power plant con- 
tract which provides that contractor 
will bear all construction and oper- 
ating costs and Commission will 
pay actual costs for performance of 
research and development work, 
examination of records clause, which 
is required by 42 U. S. C. 2206, to be 
inserted in all negotiated contracts 
of Comm., may not be limited in its 
application to that part of work for 
which payment will be made by 


Nonexpenditure of Federal funds—in- 
clusion of examination of records 
clause in negotiated research and 
development contract between 
Atomic Energy Comm. and nuclear 
power reactor company when con- 
tract does not involve expenditure 
of appropriated funds is not required 


Examination by General Accounting Of- 
fice—Continued 
Negotiated contracte—Continued 
by sec. 166 of Atomic Energy Act of 
1954. 32 Comp. Gen. 277, overruled 


Military personnel. (See Military Person- 


nel, record correction) 


REGULATIONS: 
Amendment—general application—under 


broad authority of Soil Bank Act, Sec. of 
Agriculture may amend regulations to 
extend closing date for signing acreage 
reserve agreements, to make “new farm” 
allotments eligible, and to eliminate maxi- 
mum and minimum acreage requirements 
provided amendments have general appli- 
cation to all existing agreements 


Necessity for conformance to law: 


An administrative regulation which au- 
thorized establishment of higher wage 
rate for employees whose prior compen- 
sation upon conversion from classified to 
prevailing wage system fell between two 
wage rate steps and which was in effect 
at time of enactment of Federal Em- 
ployees Salary Increase Act of 1955, 
expressly limiting basic compensation 
rates in such conversion cases, must be 
regarded as modified to conform to 
statute 

Authority in the Soil Bank Act for pay- 
ments only on basis of reductions in 
acreage below farm acreage allotment, 
or farm base acreage, precludes issuance 
of regulations which would authorize 
payments based on acreages in excess of 
allotment or base to those producers 
who were furnished erroneous informa- 
tion concerning allotment or base and 
participated in program, in good faith, 
on basis of erroneous information. 

Navy regulation which was issued in 1948 
to implement sec. 1766, R. 8., prohibit- 
ing payment of compensation to persons 
who are in arrears to U. S., may not be 
regarded as valid regulation subsequent 
to act of July 10, 1952, 34 U. 8. C. 890, 
which suspended operation of sec. 1766, 
R. S.; and, therefore, withholding of pay 
and allowances of Navy officer subse- 
quent to 1952 act on basis of Navy regu- 
lation was contrary to law, and special 
order which was properly issued pur- 
suant to 1952 act stating retrospectively 
effective date does not afford basis for 
illegal withholding of pay under regula- 


Under sec. 303 of Career Compensation 
Act of 1949, member of uniformed serv- 
ices on permanent change of station is 
entitied to elect either trailer allowance 
or dislocation allowance, and any regu- 
lation, which would require advance 
election prior to affording member op- 
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REGULATIONS—Continued 
Necessity for conformance to law—Con. 


portunity to determine respective bene- 
fits, would be inconsistent with statute 
and may not operate to deny trailer al- 
lowance to member who did not comply 
with advance election requirement 


Retroactive—Navy regulation which was 


issued in 1948 to implement sec. 1766, R. 8., 
prohibiting payment of compensation to 
persons who are in arrears to U. 8., may 
not be regarded as valid regulation subse 
quent to act of July 10, 1952, 34 U. 8. C. 
890, which suspended operation of sec. 
1764, R. S.; and, therefore, withholding of 
pay and allowances of Navy officer subse- 
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Page | RETIREMENT —Continued 


ill 


Mandatory age—sick leave status. 


Civilian—Continued 


Govt. is iegal entity separate and distinct 
from U. 8. Govt., claims of Dist. of Col. 
for set-off of money in Civil Service 
retirement fund to liquidate debts due 
Dist. of Col. by former employees may 
not be honored by Federal Govt. 10 
Comp. Gen 225, overruled.............. 
(See 
Leaves of Absence, sick, after retire- 
ment.) 


Reemployment— experts and consultants. 


(See Experts and Consultants, reem- 
ployed civil service retirees.) 


Salary computation for deductions—night 


quent to 1952 act on basis of Navy regula- 
tions was contrary to law, and special 
order which was properly issued pursuant 
to 1952 act stating retrospectively effective 
date does not afford basis for illegal with- 


holding of pay under regulation 
Self-executing: 
Entitlement prior to issuance: 


Airmen who, pursuant to administra- 


tive determination dated Aug 


differential saved to wage board em- 
ployees—night differential which is 
saved by Civil Service regulations or 
by administrative action to employees 
whose positions are converted from 
Classification Act schedule to wage 
board scheduie should be included in 
computation of retirement deductions 
as well as overtime compensation and 


1952, which authorized subsistence al- 
lowance payments at emergency rates 
of $3 per day, retroactive to July 1, 
1952, were paid $3 per day retroac- 
tively from date of arrival at station 
in Feb. 1952 to May 1, 1952, and there- 
after at $3.42 per day are not entitled 
to retain increased subsistence allow- 
ance payments received prior to July 1, 
1952, retroactively effective date of ad- 
ministrative determination, nor to 
payments at rates in excess of $3 per 
day after July 1, 1952, in view of fact 
that neither act of May 19, 1952, nor 
Air Force Regs. of July 1, 1952, which 
authorized increase at not to exceed 
$3.42 por day, is self-executing._...... 
Although officers who are on field duty 
as instructors have met all prerequi 
sites for entitlement to per diem under 
provisions of par. 4201-6 (1) of Joint 
Travel Regs., that paragraph is not 
self-executing, and, therefore, no per 
diem is payable for temporary duty 
performed prior to issuance of imple- 
menting regulations. B-129726, Dee. 
13, 1956, unpublished decision, modi- 
fied 


RETIREMENT! 
Civilian: 


Annuities: 

Naval Academy instructors. (See Naval 
Academy, instructors, retirement an- 
nuity policies.) 

Refund—reemployed annuitants—leave 
payments. (See Leaves of Absence, 
lump-sum payments, reemployed civil 
service annuitants, annuity deduc- 
tions.) 

Deductions for debt liquidation— District 

of Columbia debts—since Dist. of Col. 


Military personnel. 
RIGHT OF 
ETC.: 


WAY, 


(See Easements, Rights of Way, Etc.) 


(See Pay, retired.) 
EASEMENTS, 


ROADS, TRAILS AND BRIDGES: 


Construction: 


670 


Federal-Aid Highway Program: 


Allowable costs—a telephone company 
which has been granted easement by 
U. 8. for construction and mainte- 
nance of its facilities on unrese. ved 
public lands may not be compelled 
to relocate its facilities for construction 
of State highway across easement 
without just compensation and, there- 
fore, U. 8S. may participate in costs of 
relocation under Federal Highway 

Disaster repair— Federal! highway recon- 
struction payments to State of North 
Carolina, for damages resulting from 
1955 hurricanes, will not be objected 
to if issuance of proclamation of emer- 
gency nine months after disaster is 
administratively determined to coin- 
ply with sec. 7 of Federal-Aid Highway 
Act of 1952, which requires declaration 
of emergency, in view of other steps 
which were taken to comply with con- 
ditions for entitlement to Federal aid_. 

Funds for additional mileage—addi- 
tional 1,000 miles of highway construc- 
tion authorized by Federal Aid 
Highway Act of 1956 may be paid 
from funds apportioned to states for 
mileage previously approved, even 
though this may result in noncom- 
pletion of later mileage 


Temporary use of funds for forest roads— 
proviso in 1923 rural road construction 
appropriation, 23 U. 8. C. 45, which 
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ROADS, TRAILS AND BRIDGES— Page | SALES—Continued Page 
Continued Disclaimer of warranty—Continued 
Construction—Continued Erroneous description— Continued 
Federal-Aid Highway Program—Con. Mutual mistake—C ontinucd 
authorizes use of appropriations to 18, 1955 unpublished decision, 
liquidate prior obligations by approval overruled......... = 612 
of project, when considered with spe Purchaser who, in reliance on repre 
cific authorizations and appropriations sentations by Govt. property dis- 
which are made for forest highways, posal officer that surplus property 
public lands highways, and Federal- offered for sale is in good condition, 
aid highways may not be regarded as submits bid for property offered for 
authority for temporary use of Federal- sale by lot on “as is” “where is” 
aid highway appropriations to liqui- basis with express disclaimer of 
date obligations under forest highway warranty as to condition, assumes 
and public lands highway programs all risks concerning accuracy of sales 
pending passage of supplemental ap description, and, if after acceptance 
propriations for such programs 386 of bid property does not conform to 
Trust fund—administrative expenses— disposal officer's representations 
language of sec. 209 (f) (1) of Ilighway which were based on records rather 
Revenue Act of 1956, 23 U. S. C. 173 (f) than on personal knowledge, pur 
(1). relating to scope of Highway Trust chaser may not have contract 
Fund does not preclude availability of reformed on basis of mutual mistake 
fund for administrative expenses of to recover portion of purchase price 612 
Dept. of Labor in making wage deter- Impossibility of ideatification obligating 
Minations required by sec. 115 of seller -sale of particular quantities of 
Federal Aid Highway Act of 1956 7i2 articles to be taken from larger quantity 
SALES: $9 that articles to be delivered cannot be 
Bids: specifically identified at time sale is 
Acceptance of other than highest—whcre made imposes upon seller obligation to 
highest bid for purchase of Govt. surplus deliver articles which conform to pro- 
property sold under competitive bidding visions of contract identifying subject 
procedures was proper and timely re- matter, notwithstanding sale is on “as 
ceived, but through administrative error is” “where is’ basis with express dis- 
award was made to second highest cliimer of warranty as to “description” 
bidder, interests of U. 8., as well as duty of goods _ , 572 
of contracting ollicer to award such con Inspection not revealing true condition —in 
tracts to highest bidder, require cancella sale of various lots from large quantity of 
tion of action and award to hichest Govt. surplus mattresses which were 
bidder __....- sce wden loa dkiols tok . 94 described as “Unused, good” and 
Mistakes-award after actual and con- offered on ‘*as is” ‘where is’’ basis with 
structive notice of error—contract for express disclaimer of warranty as to 
sale of surplus Govt. property, which description but which were actually 
was awarded to purchaser after he had used and renovated—fact not deter- 
alleged error in bid and submitted minable upon reasonable inspection by 
evidence showing that prices were bidders—purchasers bid under mistake 
quoted on unit rather than pound basis, of fact which even though unilateral, 
as advertised and after Govt. was on warrants rescission of contracts _-- . 572 
notice of wide price disparity between Title passage—damage to realty after con- 
erroneous bid and others, may not be tract of sale but before delivery of deed. 
regarded as valid and binding agreement (See Property, public, damage, loss, ete., 
end purchaser ls entitied to refund of damage occurring after execution of sale 
RN i irae, Ole . 


but before delivery of deed.) 
SET-OFF: 

Authority—tax unlawfully assessed United 
States—real estate tax which was un- 
lawfully levied by municipality on prop- 
erty owned by Federal Govt. and which was 
collected from Govt. contractor who was 


Disclaimer of warranty: 
Erroneous description: 
Mutual mistake: 

Disclaimer of warranty clause in sur 
plus Govt. property sales contracts, 
which indicates that description of 
property is based on best available 


information, relieves Govt. of re- reimbursed for tax by Govt. is debt due 
sponsibility for correctness of descrip- U. S., and GAO is required to set off 
tion, and, if purchaser reecives debt against payment in licu of taxes 


property which does not conform to 
description, there is no authority 
for reformation of contract on basis 
of mutual mistake. B-123009, March 


due municipality for subsequent year 
pursuant to 40 U. S. C. 523, notwith- 
standing State law which precludes set- 
off of tax refund due in 1 year because of 
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SET-OFF—Continued 
Autbority—tax unlawfully assessed United 
States—Continued 
illegality against valid tax due in another 


Compensation, etc., due civilian employees— 
retirement deductions. (See Retirement, 
civilian, deductions for debt liquidation.) 

Contract payments—assignments—indebted- 
ness ofcontractor (o assignee—amounts due 
under a Govt. contract which contained 
“no set-off” clause, and which was as- 
signed to secure loans to enable contrac- 
tor to perform work under particular con- 
tract as well as other Govt. contracts, may 
not be withheld by Govt. to satisfy debts 
of contractor which arose independently 
of contract so long as contractor is indebted 
to assignee on account of loans made to 
carry out any of the contracts........... 

Pay. etc., due military personnel—tares—de- 
linquent Federal taxes—pa yments to mem- 
bers of uniformed services on discharge 
representing savings deposits, mustering- 
out pay, and travel allowances are subject 
to levy for delinquent Federal taxes under 
sec. 6331 of Internal Revenue Code of 1954; 
however, pay deductions for maintenance 
of U_ 8. Soldiers Home and for class Q 
allotments for support of dependents are 
exempt from such tax levy.............- 

Retirement deduction for debt satisfaction. 
(See Retirement, civilian, deduction for 
debt liquidation.) 


SICK LEAVE: 


(See Leaves of Absence, sick.) 

SLX MONTHS’ DEATH GRATUITY 

(See Gratuities, six months’ death.) 

SMALL BUSINESS ADMINISTRA- 

TION: 

Contracts—awards to small business con- 
cerns. (See Contracts, awards, small 
business concerns.) 

STATE DEPARTMENT: 

Fees for services to public: 

Dept. of State may establish and collect 
in advance a flat fee for communication 
services performed for private individ- 
uals and firms, and that portion of fee 
representing an estimated amount for 
cost of services may be credited to ap- 
propriation in accordance with 5 U. 8. C. 
169, provided estimates reasonably ap- 
proximate costs, and portion representing 
administrative costs may be deposited 
into miscellaneous receipts pursuant to 

Requirement in 5 U. 8. C. 140 for deposit 
of fees, for furnishing services to public, 
into miscellaneous regeipts is not appli 
cable to amounts for out-of-pocket ex- 
penses collected in advance by State 
Dept. for miscellaneous services and, 
therefore, deposit fund account may be 
established for such collections from 

which out-of-pocket expenses may be 
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Fees for services to public— Continued 
paid and balance transferred into mis- 
cellaneous receipts...... woccesccoseccccs 


Federal aid, grants. etc.: 

Agriculture extension service—status of 
employees. (See Agriculture Depart- 
ment, employees, cooperative.) 

Agriculture research—availability for 
health, accident and life insurance— 
Federal grants to state for agricultural 
research pursuant to 7U.8.C.,Supp. III, 
361a-361i, may be used for employer con- 
tributions to state group health, acct- 
dent, and life insurance programs for 
state employees engaged in agricultural 
research, provided such contributions 
are regularly made by State for its 


Highway program. (See Roads, Trails 
and Bridges, construction, Federal-aid 
highway program.) 

Federal! paymenis in lieu of taxes: 

Reconstruction Finance Corporation prop- 

erty transferred to other Government 
agencies: 

Municipality which does not furnish 
any customary community services 
(police or fire protection, power. water 
and sewage disposal) to Govt.-owned 
plant and has not had property on tax 
rolls may not be regarded as suffering 
undue or unexpected burden as result 
of transfer of plant from Reconstruo- 
tion Finance Corp. to Navy Dept. in 
1947 so as to be entitled to payment in 
lieu of taxes authorized by act of Aug. 
12, 1955, which added sec. 701-704 to 
Federal Property and Administrative 
Services Act of 1040. ................< 

Prior to January 1 1955—under sec. 704 
(ec) of Federal Property and Admin- 
istrative Services Act of 1949, which 
precludes payments in lieu of taxes on 
Federal real property for periods prior 
to Jan. 1, 1955, Dept. of Air Force may 
not make tax payment to municipality 
for calendar year 1954, regardless of 
fact that tax payment for that year is 
due on Jan. 1, 1955 

Set-off of unlawful taree—rea! estate tax 
which was unlawfully levied by 
municipality on property owned by 
Federal Govt. and which was collected 
trom Govt. contractor who was reim 
bursed for tax by Govt. is debt due 
U 8., and GAO is required to set off 
debt against payment in lieu of taxes 
due municipality for subsequent year 
pursuant to 40 U. 8. ©. 523, notwith- 
standing Stgte law which precludes 
set-off of tax refund due in 1 year be- 
cause of illegality against valid tax due 

in another year 
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STATES— Continued 
Federal payments in lieu of taxes—Con 

Reconstruction Finance Corporation prop- 
erty transferred to other Government 

agencies—Continued 
Title change notices—failure of Federal 
Govt. to notify municipality that title 
to property had been conveyed from 
Reconstruction Finance Corporation 
to GSA thereby changing it from tax- 
able to nontaxable status does not 
affect liability of U. 8. for taxes sub- 


Claims—Continued 


Transportation—Continued 
Additional claims after expiration of 


statute—Continued 
of limitations does not extend time 
limitation, and, therefore, suppie- 
mental bill for additional charges 
presented after expiration of ten-year 
period constitutes entirely new 
claim, even though same bills of 
lading are involved, and is barred 
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Page| STATUTES OF LIMITATION—Con. Page 


sequent to transfcr..................... 713 RE ee ee 360 
Traffic light installation in city—installa- Payment—inadvertent payment in full 
tion of traffic contro! light in munici- of additional transportation charges, 
pality is governmental function financed which were claimed by carrier after 
by tax revenues, and contribution of expiration of ten-year statute of 
money or traffic light to municipality by limitations, 31 U. 8. C. 7la, and 
Federal agency would be payment in when no other charges were claimed 
lieu of taxes which is not authorized in or contemplated by either carrier or 
absence of specific legislation__._._..-.-- 286 Govt., cannot be regarded as part 

Federal-State conflict—license, permit, etc., payment or acknowledgment of 
fees—liability of Federal agencies. (See larger debt to revive indebtedness 
District of Columbia, license, permit, etc., Barend Gay atatute...nccceccecsncccce 362 
fees, Federal agency liability.) Transit privileges: 

Statutes of limitation—claims of Federal Gov- Although there are two deliveries 
ernment—State statute of limitations on where Govt. property, transported 
claims for refund of taxes unlawfully col- on Govt. bills of lading, is accorded 
lected may not be invoked to bar claim a transit privilege, the first at 
of U. S. for refund of taxes unlawfully transit point and a later one at final 
levied and collected by State on property destination, continuity of through 
Cl SR ee eee movement is maintained, so that 

STATION ALLOWANCES: inbound portion of transportation 

Military personne!: is lost in fiction of transit and final 

Members unaccompanied by dependents: delivery at outbound destination 
Member of uniformed services who, for fixes carrier’s right to freight charges 
personal reasons, docs not take his and commences running of ten-year 
dependents to his overseas station statute of limitations in 31 U. 8. C. 
does not come within statutory pro- WR cto ckndtidmatindnitcdumdedaeatins 739 
vision authorizing per diem payments An outbound rail carrier’s supple- 
to cover increased cost of maintaining mental claim, filed more than eleven 
dependents at overseas stations and and one-half years after delivery at 
must bear increased costs for main- outbound destination of through 
taining dependents in U. 8..........- 274 transit shipment, moved on Govt. 
Provision in Joint Travel Regulations bills of lading to and from transit 
which purports to authorize family point, is barred by ten-year statute 
separation allowance payments to of limitations in 31 U. S. C. 7ia. 
members of uniformed services at Timely filing and disallowance of 
overseas stations at fixed rates based inbound carrier’s supplemental 
on rank, when members are not accom- claim, after payment to outbound 
panied by dependents and are not carrier on outbound billing, neither 
assigned quarters for themselves, goes tolled statute of limitations nor gave 
beyond scope of sec. 303 (b) of Career new rights to parties to through 
Compensation Act of 1949, which ain Sicrtnntinhdciinedindne 739 
affords relief to members against in- Military service suspension—mustering-out 
creased living costs outside continental pay claims—mustering-out pay claims of 
U. 8., and any payments made pur- members of Army or Air Force of U. S., 
suant to this provision are not author- without component, who were integrated 
BR, cs ccbitinitdsscbniesindidecees 274 into regular services may not be consid- 
STATUTES OF LIMITATION: ered unless they are filed within ten years 

Claims: of date of integration, plus time that such 

Transportation: ten-year period may have been extended 

Additional claims after expiration of by member’s military service pursuant to 

statute: * either Soldiers’ and Sailors’ Civil Relief 

New claim—payment of transporta- Act of 1940 or proviso in act of October 9, 
tion charges in full amount claimed GE hbscicctisinictetansscecscsecsussiten 645 

by carrier within ten-year statute States. (See States, statutes of limitation) 
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STATUTORY CONSTRUCTION: 
Code titles enacted into positive law: 
Changes from derivative statutes: 
Disability retirement provisions in 10 
U. 8. C. 1372 recently enacted into 
positive law represent restatement, 
without substantive change, of pro- 
visions in sec. 402 (d) of Career Com- 
pensation Act of 1949 and, therefore, 
Reserve officers who are retired for 
physical disability subsequent to en 
actment of Title 10 on Aug. 10, 1956, 
are not entitled to retirement pay 
based on permanent Reserve rank 
higher than temporary grade in which 
member is serving on active duty on 
date of retirement 
Omission of language “other than active 
Federal service” for Reserve member- 
ship credit in 10 U. 8. C. 1332 (a) (2) 
(C), when Title 10 of U. 8. C. was 
enacted into positive law, represents 
substantive change of phraseology 
from derivative statute, and, in view 
of clear intent as shown in legislative 
history to adopt views of Judge Advo- 
cate General of Army with respect to 
creditable points for Reserve member- 
ship it will no longer be necessary to 
make deduction for periods of active 
Federal service during year in deter- 
mining entitlement to military retired 
pay for nonregular service 
Legislative history, title etc.—inconsistencies 
with enacted law—although title and legis- 
lative history of act of June 13, 1956, (P. L. 
576, 84th Cong.), amending mileage 
allowance provisions of sec. 303 (a) of Ca- 
reer Compensation Act of 1949, indicate 
that act is applicable only to travel by 
privately-owned conveyance, the language 
of act, which authorizes mileage allowance 
for travel within and outside of U. 8. with- 
out restriction as to conveyance, is clear 
and unambiguous, and, therefore, to extent 
that the title and history is in conflict, 
they may be disregarded 


SUBSIDIES: 


Vessels. (See Maritime Administration, 
subsidies.) 


SUBSISTENCE: 


Per diem: 

Cancellation of orders after commence- 
ment of travel—leave prior to temporary 
duty—employces who, after premature 
departure for temporary duty station by 
privately-owned automobile and while 
on annual feave et point beyond tempo- 
rary duty station received notice of can- 
cellation of travel orders, may have pre- 
mature travel in anticipation of tempo- 
rary duty assignment regarded as official 
travel and may receive mileage and per 
diem on basis of time and distance re- 
quired to travel by automobile from 
headquarters to temporary duty station 
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Per diem—continued 

and return over usually traveled high- 

Headquarters—temporary employees’ en- 
titlement to travel, per diem and salary— 
seasonal employment contracts which 
provide for payment of transportation 
expenses and per diem in lieu of subsist- 
ence in addition to salaries for temporary 
employees engaged on road construction 
projects in sparsely populated, moun- 
tainous areas are unauthorized and 
should be revised to provide only for 
payment of compensation. 

Tiiness, etc. : 
Nonworkdays: 

Employees who, while tn travel status, 
take annual leave on Friday after- 
noon and sick leave on following 
Monday are not entitled to per diem 
after 6:00 p. m. Friday unless em- 
ployees established when illness or 
incapacity began and that it con- 
tinued through workday Monday, 
and then payment of per diem is 
authorized from quarter day in 
which illness or incapacity began... 

Restrictions in par. 45a (renumbered 
6.3) of Std. Govt. Travei Regs. against 
payment of per diem for nonwork- 
days following annual leave taken by 
employees in travel status are in- 
applicable to par. 45c (renumbered 
6.5) which authorizes continuance 
of per diem during period of illness 
or incapacity without regard to non- 
workdays, provided satisfactory 
evidence is submitted with travel 
voucher showing nonworkday quar- 
ter in which iliness or incapacity 


Military personne! : 
Amendment or revocation of orders: 
After members of uniformed services 
have actually reported to new sta- 
tion for duty under instruction for 
period of six months, pursuant to 
permanent change of station orders, 
the amendment of orders to refer 
to duty as temporary is ineffective 
to authorize payment of per diem... 
Military orders which transfer Army 
enlisted man for course of instruction 
on permanent change of station basis 
contrary to commanding officer's 
assignment instructions directing 
such training transfers to be on tem- 
porary duty basis pending issuance 
of further orders may be corrected, 
and member is entitled to retroactive 
payment of per diem for period of 
temporary duty on basis of corrected 


Maneuvers, etc.—entitlemen: prior to 
implementing regulations —although 
officers who are on field duty as in- 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
structors have met all prerequisites 


for entitlement to per diem under pro- SUBSISTENCE ALLOWANCE: 
visions of par. 4201-6 (1) of Joint Travel Rates: 


Page | SUBSISTENCE—Continued Page 
Per diem—Continued 
payments of per diem for intermittent 


Regs., that paragraph is not self- 
executing, and, therefore, no per diem 
fs payable for temporary duty per- 
formed prior to issuance of implement- 
ing regulations. B-129726, Dec. 13, 
1956, unpublished decision, modified _. 

Mileage concurrently. (See Mileage, 
military personnel, per diem concur- 
rently) 

Reduction—quarters and messing facili- 
ties furnished—assigned to other 
Government personnel—member of 
the uniformed services who, while in 
a travel status at isolated posts, is 
required to occupy Government 
quarters which are assigned or occupied 
by other military or civilian personnel 
is regarded as occupying Government- 
furnished quarters so that a reduction 
in per diem is required_-.......-..-- ‘ 

Station per diem allowance. (See 
Station Allowances, military _per- 
sonnel.) 

Temporary duty: 

On board vessels—foreign—Joint 
Travel Regulation which prohibits 
payment of per diem to members of 
uniformed services for temporary 
duty aboard “Govt. vessel” has 
reference to U. S. Govt. vessels, and, 
therefore, Naval officer who, during 


Emergency conditions: 
Retroactive: 

Airmen who, pursuant to administra- 
tive determination dated Aug. 12, 
1952, which authorized subsistence 
allowance payments at emergency 
rates of $3 per day, retroactive to 
July 1, 1952, were paid $3 per day 
retroactively from date of arrival at 
station in Feb. 1952 to May 1, 1952, 
and thereafter at $3.42 per day are 
not entitled to retain increased sub- 
sistence allowance payments re- 
ceived prior to July 1, 1952, retroac- 
tively effective date of administra- 
tive determination, nor to payments 
at rates in excess of $3 per day after 
July 1, 1952, in view of fact that 
neither act of May 19, 1952, nor Air 
Force Regs. of July 1, 1952, which 
authorized increase at not to exceed 
$3 per day, is self-executing 

Determination that subsistence allow- 
ances at emergency rates should be 
paid members of uniformed services 
at particular place to compensate 
for extraordinary expenses may be 
made retroactively effective to cover 
reasonable time between date emer- 
gency conditions commenced and 
date of administrative determination. 


overseas temporary duty assign- 
ment, remained full day on board 


TAXES: 
Federal—delinquent—military personnel. 
British Govt. vessel is entitled to (See Set-off, pay, ete., due military per- 
per diem less deduction of 40% for sonnel, taxes, delinquent, Federal taxes) 
sleeping accommodations State: 

Time limitation: Gasoline—Veterans Administration bene- 


Assignment of members of uniformed 
services to Antartica incident to 
Operation “Deepfreeze II’ for 
18-month period is far in excess of 
duration which reasonably may 
be considered temporary for pay- 
ment of per diem 

Duty assignment of members of 
uniformed services for period in 
excess of five or six months may 
not reasonably be considered as 
temporary duty for payment of 
per diem 

When-actually-employed, intermittent, 
etc., employees—payments prior to con- 
version to temporary appointment—con- 
sultants and experts who are hired on 
intermittent basis may not be employed 
more than 130 working days in year and 
when 130-day limitation has been 
reached, their intermittent employment 
is automatically converted to temporary 
employment, but such conversion does 
mot retroactively invalidate previous 


ficiary travel—State gasoline tax which 
was paid by veteran beneficiaries who 
performed authorized travel by pri- 
vately-owned automobile incident to 
medical examination and treatment, 
38 U. 8S. C. 76, and who were reimbursed 
by VA on actual expense basis is not tax 
on U. 8. nor does reimbursement by 
U. 8. to these veterans for this purpose 
make them agents of U. 8. or invalidate 
tax in order to entitle VA to tax refund__ 
Payment in lieu of taxes. (See States, 
Federal payments in lieu of taxes) 


TELEPHONES: 
Lines—relocation— Government liability—a 


telephone company which has been 
granted easement by U. S. for construc- 
tion and maintenance of its facilities on 
unreserved public lands may not be com- 
pelled to relocate its facilities for construc- 
tion of State highway across easement 
without just compensation and, therefore, 
U. 8. may participate in costs of relocation 
under Federal Highway Act 
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TIME: 
Reasonable ness: 





Duty assignment of members of uniformed 
services for period in excess of five or six 
months may not reasonably be con- 
sidered as temporary duty for payment 
i 

Travel of dependents of members of uni- 
formed services incident to death of 
member must be performed within 
reasonable time for entitlement to pay- 
ment of travel expenses, and any delay 
in excess of one year may not be con- 
sidered reasonable and would preclude 
travel expense reimbursement.........-. 


TOLLS: 


Bridge and highway—advance payment. 
(See Payments, advance, permits for 
bridge, highway, etc., tolls) 


TRAILER ALLOWANCE FOR MIL- 


ITARY PERSONNEL: 

Election—under sec 303 of Career Com- 
pensation Act of 1949 member oj unl- 
formed services on permanent change of 
Station is entitled to elect either trailer 
allowance or disiocation allowance, and 
any regulation. which would require ad- 
vance election prior to affording member 
opportunity to determine respective bene- 
fits, would be inconsistent with -tatute 
and may not operate to deny trailer allow- 
ance to member who did not comply with 
advance election requirement............- 


TRANSPORTATION: 


Air carriers—charier for passenger and cargo. 

(See Aircraft, charters) 

Bill of lading: 

Government—transit privileges requested. 
(See Transportation, transit privileges, 
application requirement) 

Two cross-references—([reight charges on 
Govt. shipment which was tendered to 
motor carrier in 1 lot under sec. 22 quota- 
tion specifying only minimum weight 
basis should be computed on volume 
minimum weight as distinguished from 
truckload minimum weight even though 
shipment may exceed capacity of largest 
vehicle available and must be trans- 
ported in more than | truck. and fact 
that 2 bills of lading, which were cross- 
referenced to indicate that they were 
parts of same shipment, were issued can- 
not deprive shipper of rate applicable 
8 i nceninenictcncvessicenuer 

Dependents: 

Military personnel: 

Advance travel of dependents—erroneous 
status advice—member of Coast Guard 
who, while on leave prior to permanent 
retirement, traveled to his home is 
not entitled to mileage allowance by 
reason of erroneous advice that his 
name had been placed on Temporary 
Disability Retired List nor to mileage 
and reimbursement for dependent’s 
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Dependents—Continued 


Military personnel— Continued 

travel for travel prior to issuance of 
GUNNING GIN icc ccndscnnscensessee 

Death of member—time limitation— 
travel of dependents of members of 
uniformed services incident to death 
of member must be performed within 
reasonable time for entitlement to pay- 
ment of travel expenses, and any delay 
in excess of one year may not be con- 
sidered reasonable and would preclude 
travel expense reimbursement........ 

Dislocation allowance: 

Actual movement requirement—mem- 
ber of uniformed services whose wife 
returned to her parents’ home after 
remarriage to member during period 
of leave pending effective date of his 
ordered change of station overseas is 
not entitled to dislocation allowance 
for actual movement of dependents 
incident to change of station ....... 

Election—under sec. 303 of Career 
Compensation Act of 1949, member 
of uniformed services on permanent 
change of station is entitled to elect 
either trailer allowance or disloca- 
tion allowance, and any regulation, 
which would require advance elec- 
tion prior to affording member op- 
portunity to determine respective 
benefits, would be inconsistent with 
Statute and may not operate to deny 
trailer allowance to member who did 
not comply with advance election 
NING: scictediinionaiamtinnnie 

Move prior to April 1. 1955—disloca- 
tion allowance which was author- 
ized by Career Incentive Act of 1955, 
effective Apr. 1, 1955, for purpose of 
reimbursing military personnel for 
expenses of relocating dependents 
incident to permanent change of 
Station is not payable where de- 
pendents were moved to member’s 
new station prior to Apr. 1, 1955, 
even though change of station orders 
were effective after Apr. 1, 1955... 

Moves within same city: 

Member of uniformed services who, 
incident to ordered change of per- 
manent station which entitles 
member to transportation of de- 
pendents at Govt. expense, moves 
his household effects from one 
place to another in same city may 
be paid dislocation allowance; 
however, dislocation allowance 
may not be puid if local move is 
incident to change of duty assign- 
ment from one station to another 
in same city. 35 Comp. Gen 167, 


Member of uniformed services whose 
dependents, incident to member’s 
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Military personnel— Continued 


Dislocation allowance—Continued 
Moves within same city— Continued 
permanent change of station, move 
within or adjacent to place which 
is neither member’s old station nor 
his new station is not entitled to 
dislocation allowance. ...........- 
Whether change of station for mem- 
ber of uniformed services neces- 
sitates a move by member’s 
dependents within locality of new 
station to entitle member to dis- 
location allowance is for deter- 
mination by commanding officer 
eT I di ciiceccctinncine 
Reenlistments—discharge at another 
station—after enlisted member of 
uniformed services leaves last sta- 
tion following discharge at expiration 
of term of enlistment, his military 
service at that place is severed, and 
even though member immediately 
goes to new station for reenlistment 
and is then transferred to another 
permanent duty station, this assign- 
ment may not be regarded as change 
from member’s last duty station, 
prior to discharge, to his first duty 
station after reenlistment for pur- 
poses of entitlement to dislocation 
SR iactich da dcavgucectaebencin 
‘Transfer to another installation in same 
city— Military orders which transfer 
Navy officer from one military in- 
stallation to another in same city 
may not be regarded as authorizing 
permanent change of station for 
entitlement to dislocation allowance 
for relocation of dependents_........ 
Residence establishment—travel of 
member of uniformed services follow- 
ing retirement to place at which he 
does not intend to establish home, but 
merely visit, will not be considered 
travel to selected home for entitlement 
to travel and transportation allow- 
ances; however, if member on rctire- 
ment certifies he has selected particu- 
lar place as home and travels to such 
Place, travel will be accepted, in 
absence of clear indication to con- 
trary, as establishing member’s right 
to travel and transportation allow- 


Return prior to employee—although 
overseas employee who Is eligible 
for home leave travel may not be 
allowed round-trip transportation 
for dependents who were returned 
at Govt. expense to U. 8. for per- 
sonal reagons during same tour of 
duty, he may be allowed one-way 
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Dependents—Continued 
Overseas employeee—C ontinued 


Home leave—Continued 
transportation for dependents at 
Govt. expense back to overseas 


Separate travel of dependents and em- 
ployees— the home leave transporta- 
tion provision in Central Intelli- 
gence Agency Act of 1949, which 
authorizes payment of travel ex- 
penses of family of employee “‘ac- 
companying him on authorized 
home leave,”’ does not require joint 
travel of dependents and employce 
but only that dependents travel after 
issuance of travel orders, and after 
date employee becomes eligible for 

Return to United States: 

Employees remaining overseas— under 
act of Aug. 31, 1954, return of 
an overseas employee’s dependents 
and household effects is not depend- 
ent upon employee performing such 
travel and, therefore, at time of em- 
Ployee’s separation from service 
overseas, dependents and household 
effects may be returned at Govt. 
expense even though he remains 


Personal, etc. reasons—upon admin- 
istrative determination that return 
transportation of wife of overseas 
employee at time of death of sister- 
in-law is required in public interest 
for compelling personal reason of 
humanitarian or compassionate 
Nature, payment of dependent’s 
one-way travel costs is proper; how- 
ever, payment of per diem in lieu of 
subsistence incident to transporta- 
tion is not proper_..............--..- 

Prior to employee’s eligibility—de- 
pendents of overseas Federal em- 
ployee who were returned to U. 8S. 
at Govt. expense, pursuant to au- 
thority in sec. 7, Administrative 
Expenses Act of 1946, which au- 
thorizes return transportation for 
compelling personal reasons, and 
then returned at personal expense 
to overseas station are not eligible 
for return transportation to U. 8. 
at Govt. expense incident to em- 
ployee’s separation from service 
upon completion of same tour of 


Government equipment transported by em- 
ployees—rent of trailer. (See Travel Ex- 
penses, special conveyance hire, trailer 
rented for Government equipment) 

Household effects: 

Military personnel: 


Selection of home—evidence—travel of 
member of uniformed services follow- 
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Household effects—C ontinued 
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Motor 


Military personnel—C ontinued 

ing retirement to place at which he 
does not intend to establish home, 
but merely visit, will not be considered 
travel to selected home for entitlement 
to travel and transportation allow- 
ances, however, if member on retire- 
ment certifies he has selected particu- 
lar place as home and travels to such 
place, travel will be accepted, in ab- 
sence of clear indication to contrary, 
as establishing member’s right to 
travel and transportation allowances_. 

Trailer allowance. (See Trailer Allow- 
ance for Military Personnel) 

Weight limitation—sea van shipment— 
when sea van service is used for trans- 
portation of household effects of Federal 
employee to overseas station and effects 
are picked up uncrated by initial motor 
carrier, placed in vans for overseas ship- 
ment, and only net weight of effects is 
known, the extent of packing and crat- 
ing is comparable to motor carrier ship- 
ment as distinguished from ordinary 
shipment by vessel, and, therefore, 
maximum weight limitation of 700 
pounds should be used in computation 
of Govts. share for excess weight ship- 

carrier shipmente—minimum 

weight—volume v. truckload—tfreight 
charges on Govt. shipment which was 
tendered to motor carrier in 1 lot under 
sec. 22 quotation specifying only minimum 
weight basis should be computed on 
volume minimum weight as distinguished 
from truckload minimum weight even 
though shipment may exceed capacity of 
largest vehicle available and must be 
transported in more than 1 truck, and 
fact that 2 bills of lading, which were 
cross-referenced to indicate that they 
were parts of same shipment, were issued 
cannot deprive shipper of rate applicable 
to 1 shipment 


Rates: 


Absence of tariff—pzxyment basis—in de- 
termination of transportation charges for 
shipment of Govt. lumber from U. 8. to 
Azores by carrier which did not have 
tariff on file with Federal Maritime 
Board or specific rate agreement with 
shipping agency, Military Sea Trans- 
portation Service, there is for application 
tariff which is established for shipments 
to Portugal and which provides rate of 
$27 per ton for lumber; therefore, carrier 
may only be paid specific rate for lumber 
rather than higher rate for general cargo 
not otherwise specified 

Ciassification: 
Combination article rule—electric power 

plant, self-propelled—a _ self-propelled 
electric power plant which, according 
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Rates—Continued 


Classification—Continued 
to description in operation and service 
handbook, consists of generator, gen- 
erator drive and specially-bullt truck 
80 connected operationally and func- 
tionally that when major parts are 
disassembled they are useless in in- 
dividual capacity without structural 
and mechanical changes. may not be 
classified for freight rate purposes un- 
der combination article rule as passen- 
ger vehicles but must be classified 
under single unit rule as generators, 
engines and switchboards combined .. 
Metal shipping bores ov. lift vans—in 
evaluation of comparative delivered 
costs under bids tor furnishing metal 
shipping boxes, which have not been 
specifically classified for freight rate 
purposes by Interstate Commerce 
Comm. or courts, the use of commod- 
ity rate appficable to tron or steel boxes, 
not otherwise indexed by name. rather 
than rate for lift vans was proper and 
award made on such basis consum- 
mated legally binding contract... .... 
Lowest— movement over other than Govt. 
selected route—as result of Land-Grant 
Equalization Agreement entered into by 
carrier with U. 8. under provisions of sec. 
22 of Interstate Commerce Act. which 
entitles U. 8. to reduced rates, transpor- 
tation charges for freight shipment is 
based on lowest net rates lawfully avail- 
able between origin and destination via 
Govt. selected route, notwithstanding 
shipment did not, and probably would 
not, move via route selected............ 
Commercial—zones excluded from regula- 
tion—transportation company which 
offered to transport shipments at rates in 
published tariffs is precluded on accept- 
ance of shipment, which originated at 
point within commercial zone of Phila- 
delphia for transhipment by water from 
another point in Philadelphia from re- 
ceiving payment at rate in excess of 
published tariffs, notwithstanding that 
carriers operating in commercial zone of 
Philadelphia are exempt from Interstate 
Commerce Commission regulations and 
published tariff rates. .................. 
Offer to ship at published rates—transpor- 
tation company which offered to trans- 
port Govt. shipments at rates in pub- 
lished tariffs is precluded on acceptance 
of shipment, which originated at point 
within commercial zone of Philadelphia 
for transshipment by water from another 
point in Philadelphia, from receiving 
payment at rate in excess of published 
tariffs, notwithstanding that carriers 
operating in commercial zone of Phil- 
adelphia are exempt from Interstate 
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TRANSPORTATION — Continued 
Rates—Continued 


Commerce Commission regulations and 
published tariff rates 


Statutes of limitation. (See Statutes of 


Limitation, claims, transportation) 


Transit privileges: 


Application requirement—Govt. as ship- 
per, in order to be entitled to storage in 
transit privileges under tariff, which 
requires written notice of shipper’s 
intention to use transit privilege but did 
not specify manner or form in which 
application is to be made, has satisfied 
tariff requirement by shipping under 
Govt. bill of lading which is marked and 
endorsed “storage in transit” and 
"SR SET cetincscenccssiwcan 

Outbound destination fixing carricr’s 
rights—although there are two deliver- 
ies where Govt. property, transported 
on Govt. bills of lading is accorded a 
transit privilege, the first at transit 
point and a later one at final destination, 
eontinuity. of through movement is 
maintained, so that inbound portion of 
transportation is lost in fiction of transit 
and final delivery at outbound destina- 
tion fixes carrier’s right to freight charges 
and commences running of ten-year 
statute of limitations in 31 U. 8. C. 7la_- 


Travel agencies —foreign countries to United 


States—services of travel agencies may be 
used by Govt. Depts. for securing official 
passenger transportation from foreign 
countries to U. S., provided request is 
first made to branch office or general 
agent of American flag air or ocean carrier, 
if servicing area, and payment is not in 
excess of charges that would have been 
made for same services obtained directly 
from carrier. B-103315, Jan. 25, 1956, 
unpublished decision, modified 


Vessels: 


Foreign: 

American vessels availability— Panama 
Canal employees—in view of inter- 
mittent sailings of American ships 
from Canal Zone to west coast of 
U. 8., American ships may be con- 
sidered unavailable within purview 
of sec. 901 of Merchant Marine Act, 
1936, so that foreign ships may be 
utilized by Panama Canal Co. and 
Canal Zone employees whose actual 
residences are not in west coast area 
but who are traveling to west coast 
for either repatriation or home leave, 
provided that travel allowance does 
not exceed cost of travel to employees’ 
places of actual residences in U. 8__--. 

Cost, delay, etc., justification: 

A foreign vessel which furnishes direct 
service between port of origin of 
ocean travel and port of destination 
may be used for official Government 
travel when use of an American 
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Vessels— Continued 


Foreign—Continued 

Cost delay, etc., justification—Con. 
vessel would involve additional rail 
or ship travel in excess of twelve 
hours, provided comparative wait- 
ing time is considered_............. 
Employees whose official travel origi- 
nates or terminates at port serviced 
by foreign vessels are not required to 
transship in order to utilize Ameri- 
can vessels 
Ports not served by American veaseis— 
employees whose official travel origi- 
nates or terminates at port serviced by 
foreign vessels are not required to 
transship in order to utilize American 


TRAVEL EXPENSES: 
Air travel—lowest first-class fare. (See 


Travel Expenses, rates, lowest first-class, 
only superior accommodations available, 
airplanes) 


Contributions from private sources: 


Acceptance by agency—in view of author- 
ity in 15 U. S. C. 278 (c) for acceptance of 
gifts for operation of National Bureau of 
Standards, donations from _ private 
sources for payment of travel expenses of 
Bureau employees may be accepted and 
credited to Bureau appropriations, pro- 
vided donations are expended in accord- 
ance with Travel Expense Act of 1949 
and Standardized Govt. Travel Regula- 

Acceptance by employee—although prohi 
bition in 18 U. S. C, 1914 against supple- 
menting salary of Govt. employees for 
official services precludes direct payment 
of cash by private sources of employees 
of National Bu. of Standards for travel 
expenses furnishing of services in kind 
(hotel accommodations, meals, and 
travel accommodations) by private 
sources may be accepted and utilized, 
provided per diem payable by Govt. to 
employees is reduced on basis of services 
furnished 


Fares: 


Lowest first-class—only superior accom- 
modations available —airplanes— Federal 
employees who use stateroom accommo- 
dations because standard berth accom- 
modations are not available on airplanes 
used for official travel are entitled to 
reimbursement on an actual expense 
basis for use of superior accommodations 
in accordance with authority contained 
in sec. 10 of act of Mar. 3, 1933, as 
amended by sec. 6 of Administrative 
pS 8 

Round-trip—different modes used on 
going and return tripe—Panama Canal 
employees—employees of Panama Canal 
Co. and Canal] Zone may be authorized 
to travel on home leave by air en route 
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TRAVEL EXPENSES—Continued 


Fares—Continued 
to U. 8. and t» return to Canal Zone by 
sea to extent that cost of such modes of 
transportation does not exceed round- 
trip fare by air or sea, whichever is 


Taxicabe—between residence and head- 
quarters prior to travel statue—employee 
who used taxicab from residence to office 
because she was required to take suitcase 
in preparation for five-day travel status 
to begin from office incident to civil 
defense exercise may have office con- 
sidered as terminal so as to be entitled 
to reimbursement fer taxi fare.......... 

Headquarters—temporary employees’ entitle- 
ment to travel, per diem and salary— 
seasonal employment contracts which 
provide for payment of transportation 
expenses and per diem in lieu of subsistence 
in addition to salaries for temporary 
employees engaged on road construction 
prejects in sparsely populated, mountain 
ous areas are unauthorized and should be 
revised to provide only for payment of 

SR Rcitcdéavescdehannsseneneses 

Mititary personnel: 

Leaves of absence—station changes during 
leave—reimbursement to members of 
uniformed services for travel incident to 
permanent change of station orders, 
which are modified during period of 
leave or delay authcrized in orders, is 
limited to distance from old permanent 
station to ultimate new station, and a 
proposed regulation which would permit 
travel in leave status after detachment 
from old station to be regarded as official 
travel goes beyond scope of travel reim- 
bursement authority in Career Com- 
pensation Act of 1949..............-.... 

Retirement: 

Pablic Health Service officers— Reserve 
officers of Public Health Service who 
are retired under Civil Service Retire- 
ment Act and receive annuities as 
distinguished from retired pay for 
past military service are not regarded 
as officers with retired pay to be 
entitled to travel and transportation 
allowances upon retirement........... 

Residence establishment—travel of 
member of uniformed services follow- 
ing retirement to place at which he 
does not intend to establish home, but 
merely visit, will not be considered 
travel to selected home for entitlement 
to travel and transportation allow- 
ances; however, if member on retire- 
ment certifies he has selected particular 
place as home and travels to such 
place, travel will be accepted, in 
absence of clear indication to con- 
trary, as establishing member’s right 
to travel and transportation allow- 
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Overseas—different modes of transportation. 
(See Travel Expenses, fare, different modes 
used in going and return trips) 

Special conveyance hire—trailer rented for 
Government equipment—rental of trailer 
for transportation of Govt. equipment by 
employee whose travel orders authorized 
travel by privately-owned automobile is 
within purview of par. 11, Standardized 
Govt. Travel Regs., for hire of special 
conveyance and reimbursement for trailer 
rental and additional toll incident to 
transportation of trailer over toll highway 
may be made. provided there is adminis- 
trative approval that hire of trailer is 
advantageous to Govt.................... 

Vessels—foreign in lieu of American. (See 
Transportation, vessels, foreign) 


VEHICLES: 


Purchases—timitations—equipment and ac- 
cessories—extra cost of passenger car 
equipment to be used in police work must 
be charged against statutory motor vehicle 
purchase price limitation in 5 U. 8. O, 
78 (c) (1) and act of June 13, 1954. 50.8 C, 
78a-1, but cost of equipment for radio noise 
suppression, which affects only the opera- 
tion of police radio, does not have to be 
included in purchase price limitation 


VESSELS: 


Subsidies. 
dies) 
Transportation and travel expense matters, 
(See Transportation, vessels; Travel Ex- 

penses, vessels) 


(See Maritime Matters, subsi- 


VETERANS: 


Compensation payments—retired pay waiv- 
ers. (See Pay. retired, waiver for veterans 
benefits) 

Insurance—lapeed commercial policies—re- 
fund liability—revolving fund which was 
established for payment to insurance com- 
panies of defaulted premiums guaranteed 
under Art. IV of Soldiers’ and Sailors’ 
Civ Relief Act Amendments of 1942, and 
which includes appropriated monies and 
funds collected from servicemen for losses 
on lapsed commercial insurance policies 
under Soldiers’ and Sailors’ Civil Relief 
Act of 1940 and under 1942 act, must be 
treated as Govt. funds and, in absence of 
determination by Congress, revolving 
fund may not be used to refund collections 
under 1940 act in accordance with decision 
of U. 8. Supreme Court in United States 
v. Plesha et al., 352 U. 8. 202 

Survivor benefits: 

Philippine Scoutsand Naval Insular Force: 
Filipino members of Philippine Sceuts 
and insular force of Navy who were 
paroled by Japanese following sur- 
render of Philippines retained their 
enlisted or officer status during parole 
period prior to reoccupation and Seo- 
retaries of military services may count 
such parole time for purposes of deter- 
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VETERANS—Continued Page| WORDS AND PHRASES—Continued Page 
Survivor benefits—Continued tive time will not result in any “increase” 
Philippine Scouts and Naval Insular in retired pay within prohibition in sec. 
Force—Continued 202 (b) of Career Compensation Act of 
mining rate of basic pay for depend- i ccicocctntscccecaec sea hcaace lasts baeiaiainiaiatiias 431 
ency and indemnity compensation “Leprosariums”—members of uniformed 
payable pursuant to Servicemen’s and services who are assigned to facilities 
Veterans’ Survivor Benefits Act...... 355 which are medically recognized as asylums 
Survivors of members and former mem- or hospitals for lepers, even though fa- 
bers of Philippine Scouts, insular force cilities are not officially designated as 
of Navy and Philippine Army are en- “leprosariums,” are entitled to incentive 
titled to dependency and indemnity pay for hazardous duty involving contact 
compensation payments provided by with persons afflicted with leprosy._...... 667 
Title Il of Servicemen’s and Veterans’ “Military retirement system’’—retired pay 
: Survivor Benefits Act, computed on which is authorized by Title III of Army 
basic rates of pay prescribed in sec. 201 and Air Force Vitalization and Retire- 
: (a) of Career Compensation Act of ment Equalization Act of 1948, for mem- 
f i hel ciation acahaieainbieiaeniaibeniaadianis 855 bers and former members of Reserve com- 
' VOUCHERS AND INVOICES: ponents of military services who have 
' Alteration or correction. (See Claims, cor- completed 20 years of satisfactory service, 
rection) may be regarded as being awarded under 
WITNESSES: military retirement system ---............. 390 
Government employees—State courts—fees. “Not in excess of one year”—restriction 
(See Courts, witnesses, fees, Government “not in excess of one year” on intermittent 
' employees in State courts) or temporary employment by National 
Military courts—mileage. (See Mileage, Capital Planning Commission contained 
4 witnesses, military courts) in act of July 19, 1952, precludes extension 
3 WORDS AND PHRASES: of period of employment beyond one cal- 
7 “Additional compensation”—night differ- endar year, regardless of actual number of 
ential, post differential, and cost-of-living days on which temporary or intermittent 
allowances which are saved by Civil Service services are performed. _._...............- 348 
regulations or by administrative action to “Option to purchase real estate’”’—the pur- 
employees whose positions are converted chase of assignable real estate option by 
from Classification Act schedule to wage Post Office Dept. in carrying out lease- 
board schedule now are regarded as “‘ basic purchase program is not purchase of land 
compensation” rather than “additional or interest in land which is prohibited by 
compensation.” 34 Comp. Gen. 708, modi- ie Nee ee 48 
SE shat ities hii stsichisi aeetllagheaesionglbitihmibemiadny 482 “Ports of entry”—immigration inspection 
“Basic compensation”—night differential, stations established outside continental 
post differential, and cost-of-living allow- U. S. may not be designated as “ports of 
+ ances which are saved by Civil Service entry,” which term is defined as places 
. regulations or by administrative action to within continental U. 8S. for arrival of 
employees whose positions are converted goods and persons from foreign countries, 
from Classification Act schedule to wage and, therefore, exception in sec. 2 of act 
board schedule now are regarded as “‘ basic of Mar. 2, 1931, 5 U. 8. C. 342d, which 
compensation” rather than “additional relieves scheduled carriers from payment 
compensation.” 34 Comp. Gen. 708, modi- for overtime services performed at desig- 
Bed .......222 222 ee ennnnennseee-eeene 482 nated “ports of entry,” does not relieve 
“Increase” in retired pay—enlisted member them from payment of overtime for serv- 
of uniformed services, whose disability ices performed at foreign stations.....__- 166 
retired pay received while on temporary “n duty”—dut i ca 
disability retired list was terminated on ————— EE ee 
discharge, may have time spent on such members of uniformed services for period 
temporary disability retired list counted in excess of five or six months may not 
in computing retired pay subsequently reasonably be considered as temporary 
due member, and crediting of such inac- duty for payment of per diem_......... 757 
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